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November 23, 2009

The Honorable City Council
of the City of Los Angeles

Room 395, City Hall

200 North Spring Street

Los Angeles, CA 90012

Re: Council File No. 08-0923
Revised Draft Ordinance for Discussion
Establishing Regulations Regarding Medical Marijuana Collectives

Honorable Members:

On November 16, 2009, the Public Safety and Planning and Land Use
Management Committees proposed three amendments to the medical marijuana
ordinance. At the November 18, 2009 City Council session, Council members submitted
amending motions lettered A through P for the reply of this Office. This document
responds to each of the amendments and motions. Please refer to our previous formal
transmittal letters for prior history and for the recommended CEQA finding. As before,
we urge your swift adoption of an ordinance regulating medical marijuana collectives.

How to Read This Document

This document serves as a comprehensive road map to each of the proposed
changes. The document has three parts: (1) this cover letter; (2) the revised draft
ordinance for discussion purposes only; and (3) several supplemental exhibits to inform
your review. In this cover letter, we identify the proposed amendments that do not
require revised ordinance language. However, for all proposed amendments that do
require revised ordinance language, that new language can be found in the discussion
draft of the ordinance itself. Some of the proposed changes are in conflict with one
another. In these instances, we have provided alternative provisions, so that the City
Council can debate and choose between competing passages.
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Amendments with No New Ordinance Language

B. AMENDING MOTION (HAHN - ZINE - ROSENDAHL)
This motion concerns membership, expense, or cultivation taxes and potential
revenues, and seeks a report back from the CLA and the Office of Finance.

C. AMENDING MOTION (KORETZ - REYES)
This motion concerns formulating a plan for the conduct of monthly meetings to
discuss protocols and safety, and seeks a report back from the LAPD and LADBS.

I. AMENDING MOTION (PERRY - REYES - PARKS)

This motions concerns obtaining a written opinion from the California Attorney
General regarding the sale of medical marijuana, and can be appropriately
forwarded to the CLA for implementation.

J. AMENDING MOTION (REYES - GARCETTI)

Recommendations 2-5 of this motion are instructions to the CAO, CLA, LAPD, and
LADBS to provide subsequent materials on an annual inspection fee, a zoning
ordinance, a fee study to implement the ordinance, a taxing scheme, an
intergovernmental task force, and an auditing mechanism to ensure that there are no
profits. These motions are appropriately referred to the applicable departments for
later reporting. ‘

N. AMENDING MOTION (WESSON - SMITH)

We have not provided revised language consistent with this amending motion. We
do not believe that local governments can require collective members to obtain a
California Medical Marijuana Identification Card. Under Health and Safety Code
Section 11362.71, the state’s ID card program is strictly voluntary. Obtaining an iD
card is not necessary to prove either qualified patient or primary caregiver status.
Such a requirement, as a condition of membership in a collective, appears
inconsistent with the Medical Marijuana Program and may violate Health and Safety
Code Section 11362.83.

Three Critical Issues for City Council Discussion

There are dozens of substantive language changes offered in the revised draft

ordinance. Each will make a material difference in the ability of the City to regulate its
medical marijuana collectives. We nonetheless call out three topics as pivotal to your
decision-making: (1) this Office continues to advise that the sale of medical marijuana,
as distinct from true collective cultivation with limited contributions towards the actual
costs of cultivation, is unlawful; (2) we know of no city that has prevented itself from



















































Authorized California
- Medical Marijuana Facilities

Alny

17,000 1.7
Atascadero 26,411 26.7 Cap of 1
~ Angels Camp 3,150 3 Capofl
Berkeley 105,385 10.5 Cap of 3
Cotati 7,170 1.89 Capofl
Citrus Heights 87,017 14.3 Cap of 1
- Diamond Bar 58,730 15 Cap of 1
Elk Grove 141,430 42.1 0
Fort Bragg 7,026 2.8 0
Jackson 4,317 3.5 Cap of 1
Laguna Woods 18,500 4 0
Malibu 12,575 100.96 Cap of 2
Martinez 35,866 13.5 0
Oakland 420,813 78.2 Cap of 4
Palm Springs . 42,350 95.1 Cap of 2
Plymouth 1,050 0.9 Capofl
Ripon 14,575 42 0
Sebastopol 7,774 1.88 Cap of 2
San Francisco 808,976 231.92 23
San Jose 948,279 461.5 0
Santa Barbara 89,465 41.4 5
Santa Cruz 56,124 15.6 2
Santa Rosa 161,456 104.6 1
Selma 19,444 4.3 0
Sutter Creek 2,945 1.7 0
Tulare 55,935 16.7 2
Visalia 123,670 28.6 0
West Hollywood 34,675 1.9 Cap of 7
- Whittjer 83,680 14.8 0
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ACCESS TO MEDICAL MARIJUANA RECORDS
Other California Cities

To ensure compliance with the City’s ordinance regarding medical marijuana collectives,
there must be a provision allowing access to and inspection of the collective's records.
Without such access, the City will be unable to verify documentation which is critical to
ensuring compliance with state law. In short, access to collectives' records is a vital
enforcement mechanism.

The draft City ordinance does not seek access to private medical info rmation. The records
required to be maintained under the revised discussion draft ordinance do not include
documentation of the qualified patient’s medical history or condition. The very limited
nature of the documentation required for qualified patient members-either a current and
valid doctor’s recommendation or state identification card-is carefully circumscribed to
ensure only that such members are in compliance with state law. A doctor's
recommendation is required to use marijuana for medical purposes under the CUA.
(811362.5(A).) A state identification card issued under the voluntary program established
under the MMP provides assurance of such recommendation. (§11362.715.) We know of
no authority under either federal law (Health Insurance Portability and Accountability
Act of 1996; 42 U.S.C. 1320d) or state law (Confidentiality of Medical Information Act;
Civil Code §§56-56.37) for the proposition that such limited records constitute private
medical records protected from disclosure.

Medical marijuana collectives qualify as “closely regulated businesses.” The general rule
requiring either consent or a warrant before a government inspection may be conducted
of business premises is subject to a major exception for “closely regulated businesses.”
(See Colonnade Corp. v. United States (1970) 397 U.S. 72 [retail liquor dealer};, United
States v. Biswell (1972) 406 U.S. 311 [business dealing in guns]; New York v. Burger
(1987) 482 1.8, 691 [automobile junkyard].) The rationale for the exception is that when
a person has chosen to engage in a pervasively regulated business, he or she has
voluntarily chosen to be subject to governmental regulation and effectively consented to
those restrictions. (People v. Harbor Hut Restaurant (1983) 147 Cal. App. 3d 1151
[seafood restaurant].) Moreover, the requirement of a warrant could easily frustrate
inspection and enforcement relating to such businesses. (Kim v. Dolch (1985)173 Cal.
App. 3d 736 [massage parlor].) Examples of businesses where searches without warrants
have been upheld include: liquor dealers, firearms dealers, automobile repair shops,
automobile junkyards, horse racing, commercial fishing, drug manufacturing, massage
parlors, barbershops, dealers in precious metals and gemstones, secondhand goods
dealers, pawnbrokers and day care homes.

Several California cities have ordinances which authorize inspection of medical
marijuana dispensary records, including patient recommendations and/or state
identification cards. A sampling of such provisions and their pertinent language is
provided below.




West Hollywood

“Dispensaries shall only dispense medical marijuana to qualified patients and their
caregivers as defined by California Health and Safety Code Section 11362.5 (Proposition
215). This shall include possession of a valid doctor’s recommendation, not more than
one-year old, for medical marijuana use by the patient.” West Hollywood Municipal
Code §19.36.165(5)(7)

“West Hollywood City Code Enforcement Officers, West Hollywood Sheriff’s Deputies
or other agents or employees of the City requesting admission for the purpose of

determining compliance with these standards shall be given unrestricted access.” West
Hollywood Municipal Code §19.36.165(E)(16)

Qakland

“Dispensary shall maintain records of all patients and or patient caregivers using only the
identification card number issued by the county, or its agent, pursuant to California
Health and Safety Code Section 11362.7 et seq., as a protection of the confidentiality of
the cardholders, or a copy of the written recommendation,” Qakland Municipal Code §
5.80.040(E).

“Dispensary shall allow the City Manager or his/her designee to have access to the
entities' books, records, accounts, and any and all data relevant to its permitted activities
for the purpose of conducting an audit or examination. Books, records, accounts, and any
and all relevant data will be produced no later than twenty-four (24) hours after City-
Manager or his/her designees request.” Qakland Municipal Code § 5.80.040(F).

San Francisco
“SEC. 3313. INSPECTION AND NOTICES OF VIOLATION

(a) The Director may inspect each medical cannabis dispensary regularly and based on
complaints, but in no event fewer than two times annually, for the purpose of determining
compliance with the provisions of this Article and/or the rules and regulations adopted
pursuant to this Article. If informal attempts by the Director to obtain compliance with
the provisions of this Article fail, the Director may take the following steps: ... {non-
relevant provisions omitted|

(b) The Director may not suspend or revoke a permit issued pursuant to this Article,
impose an administrative penalty, or take other enforcement action against a medical
cannabis dispensary until the Director has issued a notice of violation and provided the
operator an opportunity to be heard and respond as provided in Section 3316.

(c) I1f the Director concludes that announced inspections are inadequate to ascertain
compliance with this Article (based on public complaints or other relevant
circumstances), the Director may use other appropriate means to inspect the areas of the




establishment to which patrons have access. If such additional inspection shows
noncompliance, the Director may issue either a notice of noncompliance or a notice of
violation, as the Director deems appropriate.

(d) Every person to whom a permit shall have been granted pursuant to this Article shall
post a sign in a conspicuous place in the medical cannabis dispensary. The sign shall state
that it is unlawful to refuse to permit an inspection by the Department of Public Health,
or any City peace, fire, planning, or building official or inspector, conducted during the
hours the establishment is open to the public and at all other reasonable times, of the
areas of the establishment to which patrons have access.

() Nothing in this Section shall limit or restrict the authority of a Police Officer to enter
premises licensed or permitted under this Article (i) pursuant to a search warrant signed
by a magistrate and issued yon a showing of probable cause to believe that a crime has
been committed or attempted, (ii) without a warrant in the case of an emergency or other
exigent circumstances, or (iii} as part of any other lawful entry in connection with a
criminal investigation or enforcement action.”
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TRANSCRIPT

KFI AM640 RADIO - FRIDAY NOVEMBER 20, 2009

LEGEND: KI'I = KF¥I NEWS ANNOUNCER

JB = CALIFORNIA ATTORNEY GENERAL JERRY BROWN

KFI: .. AARON BENDER, KFI NEWS.

KFI: CALIFORNIA'S ATTORNEY GENERAL SAYS HE SUPPORTS EFFORTS
BY L.A. PROSECUTORS TO GO AFTER MARIJUANA DISPENSARIES
SELLING POT TO PATIENTS.

JERRY BROWN SAYS MARIJUANA'S ILLEGAL TO SELL, NO
MATTER WHAT, BUT HE SAYS THE STATE'S MEDICAL MARIJUANA
LAWS ARE VERY CONFUSING ABOUT WHO IS ALLOWEb TO
PROVIDE THE DRUG TO PATIENTS.

JB: "UNFORTUNATELY, IN SOME COMMUNITIES, I1.0S ANGELES IN
PARTICULAR, THERE'S A LOT OF EXPLOITATION AﬁD JUST
GETTING INTO THE, ERR, DRUG BUSINESS, THE DOPE
BUSINESS."

KFI: BROWN SAYS HE HOPES THE COURTS OR THE LEGISLATURE HELP
TO CLARIFY THE LAWS.

KFI: DEMOCRATIC LEADERS HAVE THE éIXTY VOTES THEY NEED TO

KEEP THEIR HEALTH CARE BILL .

KF} NEWS 091126-01 doc




