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Radio and Television Broadcaster Taxation Methods

SUMMARY
On July 25, 2012, the City Council instructed this Office and the City Administrative Officer to report
relative to: 1) an evaluation of the City's taxing system for the radio and television broadcasting
industries, including a maximum tax similar to the Entertainment Production Cap (C.F. 09-1914-S13); 2)
the establishment of a minimum tax and its impact on the entertaimnent cap; and, 3) the consistency of
agency fees, impact of a minimum tax or entertainment cap on the General Fund, and impact on the
General Fund if extended to broadcasting.

Additionally, on September 7, 2012, the Motion Picture Association of America (IvlPAA) submitted
comments to City staff, relative to the City's taxing methods for Radio and Television broadcasters
(Attachment 1).

RECOMMENDATIONS

That the City Council:

1) Instruct the Office of Economic Analysis, in conjunction with the Office of Finance, to
conduct a review of the potential impact on the radio and television broadcast industry of
both the current tax structure and a revised structure for this industry;

2) Consider an adjustment to the tax method for radio and television broadcasters as part of the
overall discussion of the Gross Receipts Tax; and,

3) Instruct the Office of Finance and request the City Attorney to continue to meet with the
Motion Picture Association of America to further discuss the letter submitted by MPAA on
September 7, 2012.

Current Tax Method for Radio and TV Broadcasters
Los Angeles Municipal Code (LAMC) Section 21.45 (Fund Class 5) includes Radio Broadcasters,
Television Broadcasters and Theater Operators. Radio and television broadcasters are businesses
engaged in the business of producing and broadcasting, or broadcasting local or network programs or
advertising material. The Office of Finance reports that in Fiscal Year 2011-12, there were 4,241
accounts registered under this Fuud Class, including broadcasters and theater operators. Gross receipts
for business performance within the City are taxed at a rate of $1.27 per $1,000 under Fund Class 51.

I LAMC shows tax rate at $1.37 per $1,000. However the rate was reduced by Council in 2009.



LAMC Section 21.15(h) provides the Office of Finance with the authority to make rules and regulations
for the apportionment of gross receipts for business activities taking place outside the City, in compliance
with the Commerce Clause of the United States Constitution and the Equal Protection Laws of the
California Constitution. According to the Office of Finance, the City apportions the gross receipts in a
manner that clearly reflects the proportion of the taxed activity that is actually carried out within the City.
The Office of Finance applies one of three standard taxing methods to businesses in Fund Class 5,
pursuant to City Clerk Ruling No. 152 (See Table 1).

T bl 1 80 20 F t A ti tM til da e - - ac or .ppor ionmen e 0 s
Method 1: Business location within City

100% performance within City
100% of gross receipts ~ Taxable

Method 2: Business location within City
Most business performance outside the City
20% (administrative support) of gross receipts ~ Taxable
80% (business performance) of gross receipts ~ Tax Exempt

Method 3: Business location outside the City
Most business performance within the City
20% (administrative support) of gross receipts ~ Tax Exempt
80% (performance) of gross receipts ~ Taxable
(Operation Bulletin, September 15, 1975)

Some businesses may conduct all of their business actrvrty within the City. However, there are
businesses that conduct a portion of their business activity outside the City. The 80-20 Factor
apportionment method captures the business activity attributed to the City. The Office of Finance applies
the 80-20 Factor to apportion business performance that takes place within the City. The 20 percent
represents administrative support functions which include accounting, billing, collecting and
administrative.

If the 80-20 Factor does not fairly reflect the business activities in and out of the City, a taxpayer may
request a deviation from Ruling No. 15. The LAMC allows for apportionment alternative methods in the
event the Office of Finance or the taxpayer determine there is a better method for apportionment. The
burden of proof lies on the taxpayer to demonstrate if the tax due should be less. Similarly, if a City
auditor determines that the taxable portion of a taxpayer's gross receipts should be higher, the City
auditor may make a recommendation to modify the taxable percentage. Other tax apportionment methods
used to deviate from Ruling No. 15 are listed in Attachment 2.

Extending the Entertainment Producers Cap to Radio and Television Broadcasters
According to the Office of Finance, in Fiscal Year 2011-12, there were 4,241 accounts comprised of radio
broadcasters, television broadcasters and theater operators. Table 2 shows the breakdown of the accounts
by gross receipts and taxes paid. These accounts generated a combined total of $3.9 million in annual
gross receipts revenue for the City. Approximately 2,419 (57%) of the accounts either reported no gross
receipts or paid no gross receipts tax as a result of previously enacted tax incentives such as the Small
Business Tax Exemption which exempts businesses with gross receipts under $100,000 from paying
taxes. The top one percent of businesses in this category earns, on average, between $25 Million and $85
Million per year and pays a corresponding average tax amount between $38,000 and $J09,000.

2 According to the Office of Finance, Ruling No. 15 is the apportionmentformula used specifically for Section
21.190 (Professions and Occupations) but it is also applied to Radio and TV Broadcasting.
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T bl :2 R (I" d TVB d t A b G R 'fa e - a 10 an roa cas er ccounts TV ross ecem S

No. of Accounts Gross Receipts Total Taxes Average Gross Average Tax

* Range ($) Paid by Receipts Per Account Paid Per
Accounts Account

1,398 0 $0 $0
..__ ."~'~_~~" ____~_'T ____ ,'c_ •• .,.- ......_. .-.~-~

1,021 o to 99,999 $03 $0 $0.-~~.. "-

298 100,000 to 199,999 _""__"_"?~~!000 $118,903 $151
._- .. ...". - ------------ •• .. ~o ._-- I----"--~ " -""

202 200,000 to 299,999 $55,000 $214!?~? $272

233 300,000 to 399,999 $94,000 $317,664 §~Q~~, __ ,.,_ ••• __ • _________ • __ ... __ 0 ._ ... ~. T·._. ___..", •...• _.... _, ___ ._-_._-_ ..... -,,-----

162 400,000 to 499,999 $86,000 $418,003 $5313

128 500,000 to 599,999 $78,000 $479,823 $609

99 600,000 to 699,999 $69,000 $548,795 $697
------- o,·.,,_ •• ·••~.·._, __ •_________ •

75 700,000 to 799,000 $56,OOQ_ $587,927 $747
______ '"'w

"" -..~.--'~-.-. -"-

6O ~9.0L900to 899,999 $53,000 $695,538 $883
-----""-"- ....~ .•~ -_.- ~,,-- ..--

52 900,000 to 999,999 $59,000 ._,?893,398 $1,135

291 1 to 2.5 Million $477,000 $1,290,689 $1,639
_'_,~_~T~'_ ~ ___ r'_~ •• 0 ___

91 2.5 to 5 Million $355,000 $3,071,731 $3,901
..~~.-,--~,~,.,~~ ....-----

67 5 to 10 Million .--.-----~?~~!QQ~....~ $6,287,460 $7,985~..~.~ ..----.--- .~,'" -.--- ~"rr

10 10 to 12 Million $124,000 $9,_?_63,780 $12,400
, _______ ',_~wm_'_"~c

16 12 to 15 Million $278,000 $13,681,10~ $17,375
,_ .... ·"~T ___

12 15 to 20 Million $264,000 $17,322,835 $22,000
--".-~.y-.,,-,-.~--,~ -y--,'--.. , __ .a.r_

uc, c.,' _____ ,, ___ -----_." ..-..."., ~~"'--,--

9 20 to 25 Million $228,000 $19,947,507 25,333

11 25 to 50 Million $422,000 $30,207,588 $38,363
-----

6 50 Million + $654,000 $85,826,772 $109,000

4,241 $3;932,000
* 2,419 accounts either reported no gross receipts or paid no gross receipts tax

Entertainment Production Cap
Effective January 2011, the LAMe was amended to raise the minimum gross receipts threshold to $5
Million and the maximum threshold to $12 Million for motion picture, radio and television producers
(C.F. 10-1238). The tax rate is computed using a rate-per-thousand of production costs. The minimum
tax is $145 per year or fractional part thereof for the first $5 Million of tax measures, plus $1.30 per year
for each additional $1,000 of the measure of tax in excess of $5 Million. The maximum tax is $9,245 for
all measures of tax greater than $12 Million. The effect of this tax reduction was estimated to be an
approximate $1 Million reduction in General Fund revenues. Note that the measure of tax for radio and
television producers is based on cost of production, not on gross receipts.

The Office of Finance indicates that comparing the Entertainment Production Cap to the tax structure for
radio and television broadcasters is not an entirely accurate comparison, given that the nature of business
activity is different. Also, although the overall burden for broadcasters would be less under the proposed
tax structure, the rate increase from a $1.27 to $1.30 per $1,000 could trigger Proposition 218 compliance.

3 Taxpayers in the range $O-$99K overpaid taxes by $ f 5.000,()ffice of Finance will be returning this amount to the taxpayers.
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However, to provide the Council with the information requested, the tax amounts have been calculated
making the same threshold assumptions as are currently applied to motion picture and radio and television
producers in Section 21.109 of the LAMC (See Tables 3 and 4).

T bl ;3 T R E d" E C B da e - ax ates - den mg ntertainment an to roa casters
Radio and TV Current Broadcaster Proposed Broadcaster
Broadcasters Tax Rate Tax Rate

Gross Receipts Range
$0-$5Million $1.27/$1,000 $0.029/$1000 (Max. $145)

$5Million - $ t 2 Million $1.27/$1,000 $145 + $1.30/$1,000
$ 12 Million + $1.27/$1,000 $9,245

Under the current tax structure, there are currently 1,691 businesses in Fund Class 5 each earning more
than $100,000 and less than $5 Million (Table 4), with a combined total of $1.1 Billion in gross receipts.
Collectively, this group within Fund Class 5 pays $1.4 Million in gross receipts tax to the City.

Under the proposed tax structure for broadcasters, businesses earning less than $5 Million would be taxed
at a rate of $0.029/$1,000 for a maximum tax of $145 for bus inesses with $5 Mi Ilion in gross rece ipts.

Businesses with gross receipts between $5 Million and $12 Million pay a minimum of $145 for the first
$5 Million plus $1.30 per $1,000 above the $5 Million threshold. For example, a business with $12
Million in gross receipts would be taxed as follows:

I Gross Receipts Tax Computation Taxes Owed
$5,000,000 [$5,000,000] x [$0.029/$1,000] $ 145 (Maximum Tax)
$7,000,000 [$7,000,000] x [$1 JOO/$1 ,000] $9,100
$12,000,000 $9,245

Businesses with gross receipts above $12 Million would be capped at $9,245. Under the proposed tax
structure, a business with gross receipts of $12 Million would pay the same amount of tax as a business
with gross receipts of$85 Million.

It should be noted that under the proposed tax structure, the tax rate increases from the current $1.27 per
thousand to $1.30 per thousand. This could trigger requirements under Proposition 218. The City
Attorney would need to opine with regard to Proposition 218 implications.

Altogether, if the City modifies the gross receipts tax structure for Fund Class 5, which includes radio and
television broadcasters, there will be an estimated General Fund reduction of approximately $3.2 Million,
or over three times greater than the impact of the Entertainment Production Cap (See Table 4).

T hI 4, G IF dI fE d" E t c B d ta e - enera un mpact 0 ixten mg n ertamment ap to roa cas ers
Business Taxes Owed

No. of Combined Gross Current Tax Proposed General Fund
Account Receipts Rate Tax Rates Impact

s
$100,000 to $5 Million 1,691 $1,123,622,047 $1,427,000 -$33,000 $(1,394,000)
$5 Million to $12 Million 77 $518,897,638 $659,000 $185,000 $(474,000)
$12 Million to $15 Million 16 $218,897,638 $278,000 $148,000 $(130,000)
$15 Million to $20 Million 12 $207,874,016 $264,000 $111,000 $(153,000)
$20 Million to $25 Million 9 $179,527,559 $228,000 $83,000 $(145,000)
$25 Million to $50 Million 11 $332,283,465 $422,000 $102,000 $(320,000)
$50 Million + 6 $514,960,630 $654,000 $55,000 $(599,000)

TO 1,822 $3,096,062,993 $3,932,000 $717,000 $(3,215,m.l0)
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Agency Fees
On September 7, 2012, the Motion Picture Association of America submitted comments relative to the
City's taxing methods for radio and television broadcasters (Attachment 2). Our Office has reviewed the
letter and had preliminary discussions with the MP AA, the Office of Finance and the City Attorney. It
appears that the comments submitted by the MPAA have broader tax impacts as well as implications
under Proposition 218 requiring further analysis. It is therefore recommended that the Council instruct
the Office of Finance and request the City Attorney to continue to meet with theMPAA to discuss the
letter submitted by MP AA.

Impact on Business Retention
Previous adjustments to the taxing structure have had as a stated goal tbe attraction or retention of
businesses in the City. It is unclear whether a reduction of this tax rate would lead to greater retention of
businesses in the City, would attract additional business to the City, or would have a positive impact on
other taxes, such as sales tax. Should the Council wish to pursue this further, it is recommended that the
Office of Economic Analysis conduct a study of the impact of a reduction on the radio and television
broadcast industry.

Gross Receipts Tax Consideration
There is currently a proposal to reduce and eliminate the City's gross receipts tax over a period of time.
The tax structure for Radio and Television Broadcasters could be impacted by this proposal. The Council
may wish to consider an adjustment to the tax method for radio and television broadcasters as part of the
overall discussion of the Gross Receipts Tax.

FISCAL IMPACT
Council approval of the recommendations included in this report will not result in a General Fund impact.
However, should the Council adopt a policy that changes the current taxing method for Fund Class 5
(radio and television broadcasters) to the same thresholds as the Entertainment Production Cap, there
would be an estimated reduction in General Fund revenues of approximately $3.2 Million.

Attachments: 1) MP AA Letter dated September 7, 2012
2) Alternative Tax Apportionment Methods

GFM:fvc
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NIELSEN MERKSAMER
PARRINELLO GROSS & LEONI LLP

ATTORNliYS AT l.AW

1415 L STREET, SUITE 1200
SACRAMENTO, CALIFORNIA 95814

TElEPHONE (916) 446-6752 FAX (916) 446-6106

September 7, 2012

Mr. Felipe V. Chavez
Legislative Analyst
Office of the Chief Legislative Analyst
City Council, City of Los Angeles
255 City Hall, 200 N. Spring Street
Los Angeles, CA 90012

RE: Submission of Motion Picture Association of America Concerning
the Application of the Los Angeles Business License Tax ("LABLT")
to the Radio and Television Broadcasting Industries

Dear Mr. Chavez:

On behalf of the Motion Picture Association of America and its member
companies, we are pleased to submit these comments to augment our original
white paper in support of Resolution 09-1914-813 (Garcetti). We appreciate the
attention your office is giving to these issues, as well as the interest of your
colleagues in the Chief Administrative Officer's office and the Office of Finance,

Specifically, we are following up on the issues raised in our meeting of
August 9,2012 and in your e-mail of Friday, August 10; 2012, You have asked for
some case studies which illustrate some of the difficulties the broadcast
companies have had "With the City's application of the LABLT ordinance, as well
as further comments from MPAA concerning the terms "constitutionally
required" and "agency fees",

Comparison of BLT Ordinance to Office of Finance Implementation Policies

In order to assist you understand how some of the issues in the case studies
arise, we start by comparing the law (Los Angeles Municipal Code §21A5(a) (3))

MARIN COUNTY OFFICE ~ 2350 KERNER BOULEVARD, SUITE 250, SAN RAFAEL, CALIFORNIA 94901 • (415) 389-6800
WWW.NMGOVLAW.COM



Mr. Felipe V, Chavez
September 7, 2012
Page 2

to the Office of Finance's interpretation and implementation of that law.' The
Municipal Code states:

"3. When gross receipts are constitutionally required to be apportioned
and are derived from or attributable to activities engaged in both within
and without the City, gross receipts shall be apportioned in a manner that
is fairly calculated to determine the amount of gross receipts derived from
or attributable to engaging in business in the City. This apportionment
shall be made on the basis of payroll, value and situs of tangible property)
general expense, or by reference to any of these or other factors, or by
any other method of apportionment, that will fairly determine the
amount of gross receipts derivedfrom or attributable to engaging in
business in the City. Gross receipts derived from or attributable to sources
within the City shall include gross receipts from any activities carried on in
this City." (Emphasis added)

As noted in our White Paper and as emphasized above, the law permits a
broad range of legally permissible apportionment methods, and does not require
the use of a particular method.

Appendix A is "Lesson 29" of the Office of Finance's Training Materials.
Item S of those materials is entitled: "Apportionment of Gross Receipts", Items
(B)-CD) state:

"E. Emphasize that gross receipts are apportioned based on the
activities carried on by the taxpayer (through employees and
property).

Co Often taxpayers request an apportionment based on
viewership (where viewers are located), this is NOT an
acceptable method of apportionment.

1 At the recent meeting convened by the Mayor's Office on August 9, 2012, the Office of Finance referred to their
Business License Tax Auditor Training Manual as the best reference source for how they apply the law to
taxpayers. httQJjfinance.lacity.orgiform/TAX%20AUDITOR%20TRAINING%20MANUAL.pdf. We ignore for the
purposes of this discussion, whether it is appropriate for the Office of Finance to rely on its training materials as
"authority", and instead cite them merely for the purpose of establishing Finance's interpretation and
implementation practices of LAMe §21.43. We do note, however, that much of the information in the Training
Materials appears to come directly from the Draft City Cleric Ruling 20 (White Paper, Appendix B) which was never
adopted by the City Clerk. Reliance by the Office of Finance upon this Draft Ruling and its own Training Manual is
inappropriate and is an exercise in underground regulation (see LAMe sec. 21..1S(h)).
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D, The usual method used is something similar to Ruling 15 (80-
20 factor) if applicable. If not applicable, use cost allocation
method (as discussed in lesson 27)." (Capitalization and
underscore in original)

Essentially, the Office of Finance has unilaterally removed the ability of
taxpayers to use the variety of apportionment methods specifically allowed by
§21A3. Lesson 29 (S)(D) cites Ruling 15 with approval, yet in Lesson 27 (which
discusses the application of Ruling 15) it is noted that "Ruling 15 is the
apportionment formula used specifically for Sec. 21.190 activities only,"
Nonetheless, the materials also concede that:

"However, in practice, we also apply it to other service type classification
sections such as .. , .21.189.2/21.45 (a) (Radio and TV Broadcasting), .."

The materials also instruct auditors to "use [the] cost allocation method",
Notably absent is any acknowledgement of the legal authority of the taxpayer to
use other apportionment formulae, and the criteria an auditor should use to
evaluate those alternative methods to see if the method ". , , fairly determinets)
the amount of gross receipts derived from or attributable to engaging in business
in the City" as required by the ordinance.

Moreover, there is no authority of which we are aware that would legally
preclude the use of an audience factor as part of a legally permissible
apportionment methodology proposed by a taxpayer. As noted in the white
paper, an audience factor is used by the State of California to apportion the
income of broadcasters (18 CCR §25137-S.2 - Appendix E)2. This practice also
violates the plain wording of the ordinance.

Inconsistency on Documentation Required to Establish Apportionable Expenses

Attached as Appendix C are six different case studies illustrating the
difficulties with the inconsistent and inappropriate manner in which radio and
television broadcasters are taxed under the LAMe by the OOF. The cases show
different apportionment methods (indeed, different positions on whether the
broadcaster was entitled to apportionment at all), different levels of
documentation supporting the methodologies, and vastly different results

2 It should be noted that while Regulation 25137-8.2 establishes a property, payroll and sales (i.e, audience) factor
for use in apportioning broadcaster income, since 2011 taxpayers have had the option to apportion using the sales
factor only (see Revenue and Taxation Code §25128)
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(apportionment factors ranging from a low of approximately 30% and a high in
excess of 90%) being applied to broadcasters' gross receipts,

Collectively, they show an interpretation of the law (as show in the OOF
Training Manual) at odds with the LAMC, and audit practices that are
inconsistent with the Jaw (and even the OOF's own Training Manual}

"Constitutionally Required"

Section 21.45 (a)(3) states, in pertinent part: "3< When gross receipts are
constitutionally required to be apportioned and are derived from or attributable
to activities engaged in both within and without the City ..... " (Emphasis added).

Neither the LAMC nor the Training Materials relied upon by the Office of
Finance define "constitutionally required" nor give any insight into what factual
conditions must exist before apportionment of a broadcaster's gross receipts is
required. In some audits, the Office of Finance has simply denied that a
broadcaster is entitled to apportionment at all (See Case Study #1). In this case
study, the taxpayer had to take its appeal all the way to the Board of Appeals,
which ultimately decided that apportionment was required (but did not allow
additional hearing time on the type of apportionment allowable).

This ambiguous language in the LAMe should either be defined or stricken
from the code entirely and apportionment granted for all broadcasters,

"Agency Fees"

When advertising time is sold by the broadcasting industry, and the buy is
placed by an advertising agency, the agency charges a fee for the labor it
performs. That fee, however, is pursuant to an agreement between the agency
and its client, not between the agency and the broadcaster, (In other words, the
advertising agency is not acting as the agent of the broadcaster in selling the
advertising time). For example, if the advertiser defaulted on its payment for the
advertising time it purchased, the agency's remedy would lie against its client,
and not the broadcaster. Nonetheless, in at least one prior audit of a radio
station, agency fees were included in the measure of the broadcaster's gross
receipts. Broadcasters maintain that these receipts are never those of the
broadcaster to begin with; and should not legally be included in gross receipts.
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The Office of Finance's Training materials are silent on the treatment of
agency fees, and indeed make no mention of them. In the Draft City Clerk Ruling
20 (Appendix A to the White Paper) the Office of Finance stated: "Gross receipts
will be determined as defined in Sections 21.00 and 21.189.2 L.A-M.e with no
exclusion for 'agency commissions." Thus it would appear at least that the Office
of Finance has had an ambiguous policy on whether agency commissions are to
be included in the gross receipts of the broadcaster, or that of the advertising
agency which placed the advertising in the first place,

Agency commissions should not be included in the gross receipts of the
broadcaster, and the revised §21.4S should be amended to exclude these
commissions.

Activities in the City of Los Angeles versus "local activities in the State of
California." (LAMC §21.45(a)(4)

LAMe §21-4s(a)(4) states:

4. Notwithstanding the foregoing, the gross receipts used in the
measurement of the tax under this section shall be limited to receipts that
are generated, produced, or attributable to local activities in the State of
California. (Emphasis added)

Draft City Clerk Ruling No. 20 states:

"Advertising The City Clerk deems that revenue from advertising placed
within California is taxable. This revenue is typically denoted as local sales
within the industry. Revenue derived from advertising placed outside the
State of California is exempt. This revenue is typically denoted as 'national
sales' within the industry." (Emphasis added)

The broadcasting companies are unaware of any legal authority which
would allow the City of Los Angeles to constitutionally tax activities occurring
outside its jurisdictional boundaries, even if the activities are within the
boundaries of the State of California. The Municipal Code, and any training
manuals or material, should make it clear that the City's taxing power extends
only to activity conducted within the City of Los Angeles,
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Moreover, the Office of Finance's Training Materials (Lesson 29, section
6(B).) discussing "exemptions" state:

"B. Emphasize that Sec. 21.189.2(d)/21.45(a-4) exemption is similar to
Sec. 21.168.1"

That section, in turn, states:

"21.168.1 Out-of-State Sales Nothing defined in Section ~1.41, as
Multimedia Business, in Section 21.42, as Wholesale Sales or in Section
2.1A4, as Retail Sales, shall be construed to require the inclusion in the
computation of the amount of the tax due under these sections the gross
receipts of the sales of goods, which are shipped to the purchasers of the
goods by the seller to points outside of the State of California."

Contrary to the claims in the Training Materials, there is no similarity
between 21.45(a)(4) and 21.168.1. The broadcast exclusion is constitutional in
nature-the City cannot tax revenue related to activities outside of its jurisdiction,
whether it wanted to or not. By contrast, the exemption in 21.168.1 appears to be
a true exemption->-a "sale" occurred in the City limits, but if the property sold is
transported outside the City limits (or in this case, the State of California) the
gross receipts from the proceeds are not included in the seller's gross receipts. In
short, the City could have legally taxed the sale, but chose not to. While arriving
at the same result, the two sections operate on different legal premises.

Based on the above, we urge that §2L4s(a)(4) be amended to change "State
of California" to "City of Los Angeles".

National Sales

The Office of Finance's Training Materials (Lesson 29(6)(C)(a.)(O) states
that "national sales" are exempt from the business license tax. "National Sales"
are those "... gross receipts from advertisements that are broadcasted [sic]
nationally. "

There is no dispute that national sales revenue is not taxable by the City of
Los Angeles. The broadcast industry requests that §21A5 be amended to include
an express statement that such national sales are excluded from taxable gross
receipts.
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Conclusion

Again, on behalf of the broadcasters in the MPAA, we appreciate the
opportunity to express our views, and look forward to working with your office
and other stakeholders to develop alternatives to the current illegal, unfair and
unworkable system. If you have any questions concerning these materials, please
feel free to contact me at (916) 446-6752, or Melissa Patack in the MPAA's Los
Angeles office at (818) 935-5838, Thank you for your consideration, and we look
forward to hearing from you.

,~~~ethke

EJMjns

cc: Melissa Krance, Office of the Chief Administrative Officer
Henry R. Fang, Office of Finance
Robert Lee, Office of Finance
Chris Pearson, Office Mayor Antonio ViUaraigosa
Guy Lipa, Office of Councilmember Eric Garcetti



APPENDIX A:

LESSON 29-AUDITOR TRAlNING MANUAL

CITY OF LOS ANGELES-OFFICE OF FINANCE



Lesson 29

~189,2121.45 (a) ; RADIO ~ELEVISION BROADCASTER

OUTLINE

1. WHO ARE SUBJECT TO SEC 21.189.2/21.45 (a)?

2. TAXATION OF RADIO AND TV PRODUCER

3. TAXATION OF RADIO AND TV BROADCASTERS

4. TAXABLE GROSS RECEIPTS

5. APPORTIONMENT OF GROSS RECEIPTS

6. EXEMPTION



Lesson 29

1. WHO ARE SUBJECT TO SEC. 21.189.2/21.45(a)?
(Reference: Sec. 21.189.2(a) & (b))121.45(a,1 and 2)

A. Broadcaster

B. Producer and Broadcaster

C. Person furnishing
a. services
b. program elements, or
c. facilities

which are furnished in connection with:
a. production
b. production and broadcasting
c. broadcasting

2. EMPHASIZE THAT A RADIO OR T.V. ~ IS TAXABLE UNDER SEC.
21.109

Clearly differentiate this from a person who is both the producer and broadcaster. Such
person is taxable under Sec. 2 Ll89.2/21.45( a).

However, a person furnishing services to a radio or TV. producer is taxable under Sec.
21. 189.2/21.45(a).

Discuss Schedule A; Reclassification of Radio and T.V.
Producers; P. M. Inafuku; 12-10-91.

3. DISCUSS SCHEDULE B: PRODUCERS, BROADCASTERS, ETC.; P. M.
INAFUKU; 9-15-93

4. WHAT ARE THE GROSS RECEIPTS TAXAELE?

Gross receipts used in the measurement of tax are limited to receipts that are generated,
produced, or attributable to local activities in the State of Cal ifornia.

5, APPORTIONMENT OF GROSS RECEIPTS



A. Discuss ~189.~fc)/2L45{a.l1

B. Emphasize that gross receipts are apportioned based on the activities carried on by
the taxpayer (through employees and property),

C. Often taxpayers request an apportionment based on viewership (where viewers are
located), this is NOr an acceptable method of apportionment

D. The usual method used is something similar to Ruling 15 (80~20 factor) if
applicable. If not applicable, use cost allocation method (as discussed in Lesson 27),

6. EXEMPTION

A. Discuss Sec. 21.189.2(d}l21:...45 (3 4 )

B. Emphasize that Sec. 2Ll89.2(d)/21.45(a-4) exemption is similar to Sec. 21.168.1.

C. Examples of exemptions:

a. Broadcasters:

(1) National Sales

The taxpayer's books and records reflect advertising income as
national or local sales. We exempt the national sales.

National Sales is defined to be the gross receipts from advertisements
that are broadcasted nationally.

Local Sales are gross receipts from local advertising, such as
Worthington Ford.

b. Program element providers

0) Service type such as director, scriptwriter

Income derived from out-of-state clients is exempt even though all
the work is performed in the City. Not necessarily where billed, but
where the client you're dealing with is.

Clearly explain that the current policy is to exempt those gross
receipts from clients located out of Cali fomi a,

(ii) Post production

Gross Receipts shipments of videotapes out of Californi a are exempt.



CITY OF lOS ANGELES
INTRA-DEPARTMENTAL CORRESPONDENCE

OFFICE OF FiNANCE

DATE: December 10, 1991

TO: Tax & Permit Division Personnel

FROM: Paullnafuku, Chief!
Communications Officer

SUBJECT: RECLASSIFlCATION OF RADiO AND TELEVISION PRODUCERS

The City Council amended Ordinance Section 21.109 LA.M.C. (Motion Picture
Producer) and Section 21.189.2 L.AM.C. (Radio and Television Broadcaster) by
Ordinance Numbers 167415 and 167416, effective Oecember27, 1991 (copies
enclosed).

The definition of Section 21.109 has been expanded to include Television and Radio
Producers.

Every person who only engages in producing radio programs, television programs or
advertising material for such media is now classified under Section 21.109 (Motion
Picture, Television and Radio Producers) instead of Section 21.189.2 (Radio and
Television Broadcaster).

Any questions regarding classification should be directed to James Hickey, Principal
Tax Auditor at (213) 368-7178.

PMI: rc
rcoratp

L29, Schedule A
Page 1 of 1



OFFICE MEMORANDUM
TAX and PERMIT DIVISION

TO: All Tax & Permit Division Employees
Paul M. Ina:fuku., Chief. I ~~

,PRODUCERS -- BROADCASTERS,-~ POST PRODUCTION' COMPANIES
LOAN-OUT CORPORATIONS

,FROM:

--
Recent amendments to section 21.109 (Motion picture" Television and Radio
producers) and section 21.189> i (Radio and Television' Broadcast.er) requfred"
a :review and/or a modified policy regarding the application of these se.ctions., '
Lis:ted ,below are some activities with' the applicable business tax
classifications.

MOTION PICTURE. TELEVISION AND RADIO PRODUCERS

Tax
Activi ty . Classifuati@

A 'producer at risk is the person or entity that bears 'the
,financial responsibility in the production. 21.109

In a situation where QQ person is at risk, a producer is the
person that is responsible for the actual development 'or
making of the program or advertisement. This is normally the
person developing, filming and/or recording'the material for'
release or viewing. Examples are producers of commercials
and educational or training programs. " , 21.109

A IDQtion picture, television or radio producer that provides
the services of his/her employees ,to one or more other producers
is classified under Motion Picture I Television and Radio Producers.
The gros@ receipts from this activity shouldbe 'included in the'
producer's taxable measure. 21,109

A 'motion picture I television or radio producer that furnishes
'studio facilities to other media producers where' the
facilities include, in addition to physical equipment, the .
services of'technicians such as cameramen, sQundIDen,carpentersl

electricians ahd set ,decorators· is classified under Motion
picture, Television and Radio 'Producers. The gross receipts
from this activity should be included in the produ~erts taxable
measure~ 21.109
A person that synchronizes ·pictures with sound, or makes ~'
o'rproduces sound scores is classified under Motion'
?icture, T~levision, and Radio Producers. 21.109

L-29, SCHED B, PAGE 1 OF 4
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PRODUCERS BROADCASTERS
LOAN~OU'I' CORPORATIONS
PAGE 2

POST PRODUCTION COMPANIES

RADIO AND TELEV~SION BROADCASTER

A radio. or television. broadcaster is the pe;r:sonthat·engages
in tp:oduc_ing, and broadcasting or ;Qroadcastinq local or network
programs or ·advertising material.
A person that furnishes servicesr ~rogram element§ or .
facilities. in ·connection with EroductioI1f. production and·
broadcasting L or ~dcasting is LncIuded' in t.h.8 dEilfinition
of Radio and Television Broadcaster.

POST PRODUCTION

Pos.t production acti vi ty which involves reconstruction of
motion pictures/television programs or commercials by
synchronizing pictures with sound, or making·or producing
sound scores.is classifieciunder .Motion Picture, Television
and Radio·Producers. .

.pos·t pr oduc t.Lcn acti vity for lllq:t'ion,I).ictures I'· training· or . .
educational programs ~ theater commercials J etc.'1 wnLch does
not involve reconstruction of ·the ··motion pictures, programs
or commercials by synchronizing pLctarres with sound or making
0+ producing sound scores and where there is a transf~r of
new personal property is classified und~r Retail .Sales.

.' .Post production activity for teleVision which does not
include reconstruction of thB television programs or

·commercials by synchronizing pictures with· sound, or
making O~ producing a sound score is·classified under
Radio and Television Broadcaster. .

TRANSF~R OF FILM TO VIDEOTAPE

A~tivity:

Film transfer which involves the process of·transferring a
motion picture film to a master· videotape, without any post.
production activity, for sale to ·the ult~te ·user is
classified under Retail Sales.

Tax
Classification·

2L 189. 2

2L189·.2

21.167

21.189·.2

21.167

I
I

1 L ...29, SCHED B, PAGE 2 OF 4
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:9.2

OFFICE MEMORANDUM·
r AX 31.U! rERMIT DIVISION

All Senior Tax Auditors /Tax Auditors',

Terrance Manocchio DATE: May_~-,-. 19:95' ,

COMPANIE~c NO~:'_' '__ .__ .~ __ ,fCT: 'SEPTKMBER 15 g 1993 MEMOON .. LOAN OUT~

:< ~ '·1~~;~~~:
.._._, ~,,-, -_..

9' ,
I have attached a revised copy of, ',the, above memo ,clarifying the proper

x: classifications to. be used in audLt s involving '1 Loan-out" ,companies.

7
-.---~~---.-----~-.--~,

tacbment

ED '.__ ' __

502.1

7

~F4 L-29, SCHEU B, PAGE :3 OF 4



PRODUCERS BROADCASTERS
LOAN~OUT COMPANIES .
PAGE 3

POST PRODUCTION COMPANIES

REVISED
(5/951

~ VIDEOTAPEDUP~A~ZON

Tax
qlas~mpmOfi

.Duplica.tion of films/videotapes that are sold for resale is
classified under Wholesale Sales •. 21.166

Duplication of films/vi~eotapes that are sold to the ultimate
vseris classified under Retail Sales. 21. 16"j

LOAN~OUT COMPANIES

Activity Tax
Classification

- -~t.ur:ren:t--..l.6_an~o1j.t-:a-cti.:!.it.~e:s.-ai~~~~Hbj.~~S~-fi?- ~x ~-based ·-upon::..~....
what the act~v~t~es are and the o~gan~zat~9nal structure.'
of the loan-Qut company (sale proprietor/partnership/
corporation) as-follows: _':,'"

.. -

A.
', '.

Lban~Out companies (sole prop~ietor/partnership/
corpo-rations) provIding services for Radio &. Telev-is,ion
Broadcasters and/or Producers:
Priprt.o 1/1/84: Misc',' svc .- "Temp'7fIe;LpAgency"

Mt.er 1/1/84: Radio & Television Broadcaster
21.189,1

21".189.2

B. Loan-Out companies providing services for Motion Picture
Producers: .

.(1) .Loan~Out co;:poraticms/partner.ships pr-ovi.dd.nqservices
to Mo'tion Plcture Produc~rs - -.~ 21. 189 ,1

(2) Loan-out,s2ie proprieto~~ providing serVices· to
Motion-·Plcture Producers' 21.190.-.--

c, Motion picture, Television and Radio 'Producers who loan out
their employees to o~er pr6ducer~ include those receipts
with their taxable computations. . 21.109

'.' ---',
D, Radio and Television Producers who ,loan out their employees

to ~er pro~ers include. those 'receipts with th'eir
taxable cornputationso 21. 109 '

..-~......

ja:secl09.rev
.'

L-29, SCHED B, PAGE 4 OF 4
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(
\

(In include talent salaries.
iii)The value of a film shall not be included in the property factorunti

its lease date.
(i Video cassettes and discs shall be included in the property fa tor

at the inventory cost as shown in the taxpayer's books and reeor .
(B) enominator.
0) real property and tangible property (other than films)

owned 0 rented, which is used in the business, shall be includ
denornina f.

(ii) Film other than films the cost of which is expensed for alifornia
tax purpose t the time or production, shall be included in t e property
factor at on al cost for twelve years beginning with the r lease date.

(iii) Films r a topical nature including news or cur t event pro-
grams, sporting vents or interview shows, the cost of whi h is expensed
for California t purposes at the time of production, s II be included
in the property fa tor at ori ginal cost for one year begin .ng with the re-
lease date,

(iv) All other fil
clause (ii) or Ciii) of is subparagraph, shall be aggr ated and treated as
a single film property hich shall be included in the roperty factor. Such
property shall be valu at eight times the gross r ipts generated during
the income year from th theater distribution, ne ork television, televi-
sion syndication, cable re vision, subscription d the marketing of vid-
eo cassettes and discs thr ugh licensing or di ct selling, or similar re-
ceipts, but in no event in an ount greater th the total original cost of
such aggregated film propel .

(C) Numerator.
(i) If tangible personal prop ty (other [ films) is located or used in

this state for part of the income ear, its v lue shall be determined by ap-
plying the ratio which the numb of da the property is located or used
in this state bears to the total nu er days such property was owned
or rented during the income year.

(ii) The total value of films that
der subparagraph (B) of paragraph of this subsection shall be attrib-
uted to this state in the same ratio n hich the total California receipts
from such films as determined in bp graphs (A), (B) and (C) of para-
graph (3) of this subsection pertaj .ng to he sales factor bears to the total
of such receipts everywhere.

(2) Payroll Factor.
(A) In General.
0) The denominator shan nclude all com ensation paid to employees

during the income years, . eluding talent sa aries. Residual and profit
participation payments c stitute cornpensati paid to employees.

(it) The amount paid t a corporation for pro iding the services of an
actor or director who is n employee of such co oration or for loaning
the services of an actor r director who is under co tract with such corpo-
ration shall, if subst ial,be included in the produ ers payroll factor as
if the amount paid w s compensation paid to an em oyee of the prorluc-
er.

(B) Numerator Compensation of employees in t

film on location all be attributed to the state where t e services are or
were performed Compensation of all other employees s all be governed
by Regulation 25132 and 25133.

(3) Sales F ctor Numerator. The numerator shall inclu
ceipts for th taxpayer from sources within this state inc]
lowing:

(A) Gro s receipts from films in release to theaters and tel vision sta-
tions lac ed in this state.

(B) oss receipts from films in release to or by a television network
for net ork telecast shall be attributed to this state in the ratio tba the au-
dienc for such network stations (owned and affiliated) located i Cali-
fomi bears to the total audience for all such network stations (own and
affi ated) everywhere. Tbe audience shall be determined by rate ard
v es published annually in the Television & Cable Factbook, Vo I,
" rations Volume," Television Digest, Inc., Washington, D.C., if avo ·1-
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le, or by other published market surveys, or if none is av
ula· n data published by the U.S. Bureau of Census.

(C) oss receipts from films in release to subscri tioo television tele-
casters sh' be attributed to this state in the rati hat the subscribers for
such telecaste cation in California bears t e total subscribers of such
telecaster cveryw e. If the number of s scribers cannot be determined
accurately from rccor maintained b e taxpayer, the ratio shall be de-
termined on the basis 0 e app . able year's statistics 0[\ subscribers
published in Cable Vision, rnational Thompson Communication
Inc., Denver, Colorado, if ailae, or by other published market sur-
veys, or, if none is avai Ie, by po ali on data published by the U.S.
E ureau of the Censu or all states in w hi the telecaster has subscri bers.

CD) Receipts In sales and rentals of vi cassettes and discs shall
be included i the sales factor as provided in ulations 25135 and
25136.
NOTE:
Sect"

utiJority cited: Section 19503, Revenue and Taxation de. Reference:
25137, Revenue and Taxation Code.

HrSTORY
l. Renumbering of former section 25137-8 to new section 25137-8.1, inc ing

amendment of subsections (a) and (b)(7) and amendment of NOTE, fi
3-26-2012; operative 4--25-2012 (Register 2012, No. 13).

§ 25137~8.2. Motion Picture and Television Film
Producers, Distributors, and Television
Networks ~ Apportionment of Income.

(a) In General. When a business entity in the business of producing or
distributing motion picture, film, or television programming, or televi-
sion commercials, whether broadcast or telecast through the public air-
waves, hy cable, direct or indirect satellite transmission, or any other
means of communication, either through a network (including owned
and affiliated stations) or through an affiliated, unaffiliated, or indepen-
dent televisi on broadcasting station has income from sources both within
and without this state, the amount of business income from sources with-
in this state shall be determined pursuant to this regulation. This regula-
lion docs not apply to a business entity that earns receipts from the provi-
sion of cable television services.

(b) Defi ni tions.
For purposes of this regulation only, the following definitions shall ap-

ply.
(l) "Advertising revenue" includes advertising from all sources, in-

cluding but not limited to online advertisements, embedded advertise-
ments, product placement, barter transactions, and the sale of air time
used for advertising purposes.

(2) "Cable television services" means the transmission to subscribers
of video programming or other programnting service over a cable sys-
tem.

(3) A "distributor" is a business entity that, upon completion of pro-
duction, licenses a film for exhibition by a related or unrelated third party.
The distributor may also develop and fund the campaign to market the
film. A theater that exhibits the film is not a distributor based upon that
fact A producer may also be a distributor if it licenses its own films or
those of others for exhibition.

(4) "Film" means the physical embodiment of a play, story, or other
literary, commercial, educational, or artistic work, produced for telecast,
as a motion picture, video tape, disc, or any other type of format Of me-
dium.

(A) A "film" is deemed to be tangible personal property.
(B) "Film" does not include video cassettes or discs sold for personal

use.
(C) Each episode of a series of films produced for television shall

constitute a separate film notwithstanding that the series relates to the
same principal subject and is produced during one or more television sea-
sons.

(5) A "producer" is a business entity that develops and creates motion
picture, television, or web-based content.

Register 7.012, No. 13; 3-30-2012
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(6) "Release date" means the date on which a film is placed in service.
A film is placed in service when it is first telecast or exhibited to the pri-
mary audience for which the film was created. Thus, a motion picture the-
ater film is placed in service when it is first publicly exhibited for enter-
tainment purposes and an educational film is placed in service when it is
first exhibited for instructional purposes. Each episodeofa television se-
ries is placed in service when it is first telecast. A film is not placed in
service merely because it is completed and therefore in a condition or
state of readiness and availability for telecast or exhibition, or merely be-
cause it is telecast or exhibited to prospective exhibitors, sponsors, or
purchasers, or it is shown in a "sneak preview" before a select audience.

(7) "Rent" shall include license fees for the exhibition or telecast of
.films,

(8) A "subscriber" to a subscription television telecaster is the individ-
ual residence 0, other outlet that is the ultimate recipient of the transmis-
sian.

(9) "Tangible personal property" used in the business, whether owned
or rented, shall include but is not limited to sets, props, wardrobes, and
other similar equipment.

(J 0) 'Telecast" means the transmission of an electronic signal or other
signal by radiowaves or microwaves or by wires, lines, coaxial cables,
wave guides, fiber optics, satellite transmissions directly or indirectly to
viewers or subscribers, or by any other means of communication.

(c) Apportionment of Business Income. The property, payroll, and
sales factor of the apportionment formula for motion picture and televi-
sion film producers, distributors and television networks shall be com-
puted pursuant to Sections 25128 through 25137 of the Revenue and
Taxation Code and the regulations adopted pursuant thereto except as
provided in this regulation, Income from new technologies, including but
not limited to video streaming and online websites, to the extent they are
utilized by motion picture and television film producers, producers of
television commercials and television networks to produce business in-
come, shall be treated in a manner consistent with this regulation.

(1) Property Factor.
(A) In General,
(i) In the case ofrented studios, the net annual rental rate shall include

only the amounlofthe basic or flat rental charge by the studio for the use
of a stage and other permanent equipment. Other equipment such as
sound recording equipment rented from other sources or from the studio
that is not covered in the basic or flat rental charge and used for one week
or longer (even though rented on a day-to-day basis) shall be included.
Lu rnp-surn net rental payments for a period that encompasses more than
a single income year shall be assigned ratably over the rental period.

(ii) The value of the films shall:
(1) be the original cost of producing the film as determined for federal

income tax purposes, before any adjustment for federal credits (hat have
not been claimed for state purposes, andem include talent salaries.

(iii) The value ofa film shall not be included in the property factor until
its release date.

(iv) Video cassettes and discs shall be included in the property factor
at their inventory cost as shown in the taxpayer's books and records.

(B) Denominator.
0) All real property and tangible property (other than films), whether

owned or rented, that is used in the business shall be included in the de,
nominator.

(ii) Films, other than films (he cost of which is expensed for California
tax purposes at the time of production, shall be included in the property
factor at original cost for twelve years beginning with the release date.

(iii) Films of a topical nature including news or current event pro-
grams, sporting events or interview shows, the cost of which is expensed
for California tax purposes at the time of production, shall he included
in the property factor at original cost for one year beginning with the re-
lease date.

(iv) All ot her films, other than those j Deluded in the denominator under
clause (ii) or (iii) of this subparagraph, shall be aggregated and treated as
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a single film property that shall be included in the property factor. Such
property shall be valued at eight ti mes the gross receipts generated during
the income year from the theater distribution, network television, televi-
sion syndication, cable or satellite television, subscription and the mar-
keting of video cassettes and discs through licensing or direct selling, or
similar receipts, but in no event in an amount greater than the total origi-
nal cost of such aggregated film property.

(C) Numerator.
(i) If tangible property (other than films) is located or used in this state

for part of the income year, its value shall be determined by applying the
ratio which the number of days the property is located or used in this state
bears to the total number of days such property was owned or rented dur-
ing the income year.

(ii) The total value of films that are included in the property factor un-
der subparagraph (8) of paragraph (1) of this subsection shall be attrib-
uted to this state in the same ratio that the total receipts from such films
as determined in subparagraph (A) of paragraph (3) of this subsection
pertaining to the sales factor bears to the total of such receipts every-
where.

(2) Payroll Factor.
(A) In General.
(i) The denominator shall include all compensation paid to employees

during the income years, including talent salaries. Residual and profit
participation payments constitute compensation paid to employees.

(ii) The amount paid to a corporation for providing the services of an
actor or director who is an employee of such corporation or for loaning
the services of an actor of director who is under contract with such corpo-
ration shun, if substantial, be included in the producer's payroll factor as
if [he amount paid was compensation paid to an employee of the produc-
er.

(B) Numerator. Compensation of employees in the production of a
film on location shall be attributed to the state where the services are or
were performed. Compensation of all other employees shall be governed
by Regulations 25132 and 25133.

(3) Sales Factor.
(A) The numerator shall include all gross receipts derived by the tax-

payer from sources within this state including, but not limited to, the fol-
lowing:

(i) Gross receipts, including advertising revenue, from films in release
to theaters and television stations located in this state,

(li) Gross receipts, including advertising revenue, from films in re-
lease to or by a television network for network telecast shall be attributed
to this state in the ratio that the audience for such network stations (owned
and affiliated) located in California bears to the total audience for all such
network stations (owned and affiliated) everywhere. The audience shall
be determined by rate card values published annually in the Television
& Cable Factbook (http://www.warren .....news.com!factbook.htm). if
available, or by other published market surveys, or if none is available,
by population data published by the United States Census Bureau, pro-
vided that the source selected is consistently used from year to year for
that purpose.

(iii) Gross receipts, including advertising revenue, from films in re-
lease to subscription television telecasters shall be attributed to this state
in the ratio that the subscribers for such telecaster located in California
bears to the total subscribers of such telecaster everywhere. If the number
of subscribers cannot be determined accurately from records maintained
by the taxpayer, the ratio shall he determined on the basis of the applica-
ble year's statistics on subscribers published in Cable Vision, Interna-
tional Thompson Communication Inc., Denver, Colorado, if available,
or by other published market surveys, or, if none is available, by popula-
tion data published by the United States Census Bureau for all states in
which the telecaster has subscribers, provided that the source selected is
consistently used from year to year for that purpose.

(iv) Receipts from sales and rentals, licensing or other disposition of
v ideo cassettes and discs or any other format. or medi urn intended for per-

Register2012,No. l3; ~~30~2012
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sonal use shall be included in the numerator of the sales factor as pfD~
vided in Regulations 25135 and 25136.

(d) This regulation applies to taxable years beginning on and after Jan-
uary 1, 20] 1.
NOTE: Authority cited: Section 19503, Revenue and Taxation Code. Reference:
Section 25137, Revenue and Taxation Code.

HISTORY
1. New section filed 3-26~·2012; operative 4-25~2012 (Register 2012, No. 13).

(

Railroads-Allocation and Apportionment of
Income.

Apportionment of Business Income. The property, payroll
sales actors of the apportionment formula for a railroad shall be c
puted ursuant to Section 25128 through 25137 of the Revenue and ax-
arion de and the regulations adopted pursuant thereto (in Artie e 2,5
of Grou 17 of this subchapter) except as provided in this regul ion.

(1) Pro erty Factor
(A) De t itions
I."Origin Icost" is deemed to be the basis of the property or federal

income tax pu oses (prior to any federal income lax adjust ents except
for subsequent pital additions, improvements thereto or p rtial disposi-
tions); Of, if the operty has no such basis, the valuation 0 such property
as currently requi d for Interstate Commerce Commis on purposes. If
the original cost of roperty is unascertainable under th oregoing valua-
tion standards, the p operty is included in the prope factor at its fair
market value as of e date of acquisition by e taxpayer (Reg.
25130(a)(I»).

2. "Rent" does not in ude the per diem and mi eage charges paid by
the taxpayer for the temp ary use of railroad ca owned or operated by
another railroad.

3. A "locomotive-mile" i the movement 0 a locomotive (a self-pro-
pelled unit of equipment desi ned solely for oving other equipment) a
distance of one mile under its wn power.

4. A "car-mile" is a movem t of a uni of car equipment a distance
of one mile.

(B) General-Railroad cars 0 ed nd operated by other railroads
and temporarily used by the taxpay - its business and for which a per
diem or mileage charge is made are 01. included in the property factor
as rented property. Railroad cars ow e and operated by the taxpayer and
temporarily used by other railroat in t ir business and for which a per
diem charge is made by the raxp yeT are included in the property factor
of the taxpayer.

(C) Numerator
l.In determining the nurne ator of the prop rty factor, all property, ex-

cept mobile or movable pro rty such as pass ger cars, freight cars, lo-
comotives and freight. co ainers which are lo ted within and without
this state during the inco e year, shall be inclu d in the numerator of
the property factor in ac ordance with Sections 25 9-25131, California
Revenue and Taxatio Code, inclusive, and Calif: ia Administrative
Code, Title 18, Regu tions Section 25129-25131, 1 elusive.

2. Mobile or mov Ie property such as passenger ca s, freight cars, lo-
comotives and fre'"ht containers which are located wt in and without
this state during t e income year shall be included in the r merator of the
property factor' the ratio which "locomotive-miles" an "car-miles"
in the state be to the total everywhere.

(2) Payroll actor-Compensation paid to englnemen and ainrnen or
individuals ngaged in similar activities, performing service on inter-
state trains hall be included in the numerator of the payroll fa or in the
ratio whi the compensation required to be reported to this 5 ate for
withbol ng tax purposes under the provisions of 49 USC 1150 bears
to the t tal compensation required to be reported to the Internal Re nue
Servi e.

(3 Receipts Factor
. y ) General-Per diem and mileage charges which arc collected b
tf( taxpayer shall be excluded from the receipts factor.

(El') Numerator .
r ". ,..-,.;;-.
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1.The total revenue of the taxpayer in this state during the income y ar
f the numerator of the revenue factor from hauling freight, mail an ex-
pr s (except mail and express handled in passenger service) shall e at-
trib table to this state as follows:

(1 All receipts from shipments which both originate and te
withi this state; and

(II) hat portion of the receipts from each movement or ship ent pass-
ing thro gh, into, or out of this stale is determined by the ratio which the
miles tra eled by such movement or shipment on the lines oft c taxpayer

- in this sta s bears to the total miles traveled by such move ent or ship-
ment on th lines of the taxpayer from point of origin to d stination.

2. The tot I revenue of the taxpayer in this state from the ransportation
of passenger shall include:

(1) All rece ts from the transportation of passenger (including mail
and express ha died in passenger service) which both riginate and ter-
minate within t .s state; and

(II) That porti n of the receipts from the transpo tation of interstate
passengers (inclu 'ng mail and express handled in p ssengcr servicejrle-
termined by the rau which the miles traveled by, ch transportation on
the lines of the taxp er in this state bears to the otal miles traveled in
such transportation 0 the lines of the taxpayer rom point of origin to
destination.
NOTE: Authority cited: Se lion 26422, Revenue an TaxationCode. Reference:
Section 25137, Revenue an Taxation Code.

HISTORY
l. New section filed 6-15-87, operative 7-15-8

§ 25137-10. Combinati n of Gen at (Non-Financial) and
Financial Co poratio s.

(a) Application.
(1) The income of a unitary usin s which is conducted by two or

more entities, one or more of wh h auld be classified as a bank or fi-
nancial corporation and one or m r of which would be classified as a
general corporation for purposes of e Revenue and Taxation Code, sec-
Dons 23001, et seq., whose predo ant activity is other than financial
activity, shall be allocated and ap orti ned pursuant to this regulation for
income years beginning on or aerJa uary 1, 1989.

(2) A unitary business suoje t to thi regulation normally consists of
a parent corporation engaged itself, 0 with or through a subsidiary or
subsidiaries, in a mining, rna ufacturing, ercantile or service business
which forms a unitary sub diary or sub .diaries to perform financial
functions which are ancill y to the parent business.

EXAMPLES:
1. A corporation enga W in the operation f a department store esta-

blishes a unitary suosidi ry to hold title to re ivables arising from the
extension of credit for ie purchase of goods fr m the store. The unitary
business is subject to e regulation.

2. A manufacturer f consumer products estab .shes a unitary subsid-
iary to provide fina cing to third-party marketers of its product and/or
financing for the p chasers of such products from t ird parties. The uni-
tary business is su ject to the regulation,

3. A bank for s a unitary subsidiary to hold title
buildings and br nch locations. The unitary business is
regulation.

(b) Definiti ns.
(1) Bank 0 Financial Corporation, A "bank or financi corporation"

is an entity 'hose tax, if it were doing business in Califor in, would be
determined ursuant to Revenue and Taxation Code sectio 2318J and
23183.

(2) Fin cial Activity. "Financial" activity is an activity in lving the
use of oneyed capital in activities which are in competition with and
which e substantially similar to (hose which national banks re per-
mine to conduct.

(3 General Corporation. A "general corporation" is a corp ~tiOll
who e tax, if it were doing business in California, would be deter ined
pur uant to Revenue and Taxation Code section 23151. It is a corpo tion
w ich is neither a bank nor a financial corporation, (See subsection
( (1).)
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APPENDIXC:

Case Studies



Case Study #1

A television station, located outside the City of Los Angeles, was subject to a multi-year
audit. The television station broadcasts over a wide range of southern California. As a
result of the audit, Office of Finance accepted apportionment based solely on where
advertising agency that sold the local time was located (within and without the City).
The Office of Finance did not address apportionment on the basis of expenses/cost of
operation. Agency commissions and national advertising revenue were excluded from
taxable gross receipts.

Case Study # 2

A broadcaster is located outside the City limits and does not transmit a signal. This
broadcaster sells commercial advertising time for broadcast on its nationwide network
of television stations. This taxpayer uses an apportionment method based on a
numerator of sales executive salaries, working in the area of southern California, over a
denominator of total nationwide costs of operation. The company is apportioning its
national sales income, net of agency commissions.

Case Study #3

A television station is located physically inside the City of Los Angeles, with signal
coverage inside and outside the City of Los Angeles over most of Southern California.
Prior to 1988, the broadcaster had apportioned its gross receipts based on a
combination of audience and geographic viewing area. In 1990, a City Clerk auditor
rejected the broadcaster's apportionment formula and caused the broadcaster to use an
expense methodology to apportion its gross receipts. The new methodology, based on
expenses included costs associated with the day-to-day operations of the station. Since
the broadcaster did not keep business records that identified in-city and out-of-city
expenses, the taxpayer developed estimates of what portion of its operating costs were
incurred inside and outside the City limits, Since 1990, the broadcaster has prod the
City's business tax based upon the expense methodology, based upon its own estimates,
which exclude National Sales and agency commissions from the gross receipts.

Case Study # 4.

Taxpayer is the owner of a television station located in Los Angeles, California,
Taxpayer's station broadcasts over a wide geographical area, referred to as its
Designated Market Area (DMA). Its DMA includes 8 different counties located in
multiple states. Taxpayer's station produces local programming and acquires additional
programming for broadcast. Taxpayer's revenue is generated from the sale of
advertising for broadcast on its station. Advertising is sold by the station's sales
employees.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue. Since taxpayer's revenue is generated from activity located both
within and without the City, the station apportions its gross receipts subject to tax.



Taxpayer uses an apportionment formula based on a combination of the location of its
television audience and the station expenses located within the City in relation to the
total everywhere, Taxpayer uses the provisions of City Clerk Ruling 15 in conjunction
with the expense portion of the formula to complete the annual apportionment
calculation. Taxpayer is audited by the City and the apportionment formula is
determined to be acceptable.

Case Study tl5

Taxpayer is the owner of a radio station located in Los Angeles, CA Taxpayer's station
broadcasts in Los Angeles and throughout several additional counties in southern
California. Taxpayer's station produces local programming and acquires additional
programming for broadcast. Taxpayer's revenue is generated from the sale of
advertising for broadcast on its station. Advertising is sold by the station's sales
employees. The sales employees spend a majority of the time outside of their office
selling advertising time for broadcast on the station.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue. Since taxpayer's gross receipts is generated from activity located
both within and without the City, it apportions its gross receipts subject to tax.
Taxpayer uses an apportionment formula based on the station expenses located within
the City in relation to total station expenses.

The City audits the taxpayer's returns. The City auditor determines the expenses used to
calculate the apportionment formula are not supportable nor do they fairly represent
the amount of business activity within and without the City of Los Angeles.

The taxpayer and auditor do not reach agreement on an apportionment formula which
results in the disallowance of any apportionment of the station's gross receipts. Audit
assessments are finalized based on 100% of gross receipts being attributable to Los
Angeles. Taxpayer requests an Administrative Review Hearing. The Assessment
Review Officer affirms the audit findings.

Taxpayer requests a hearing before the Board of Review (BOR). Taxpayer argues in the
hearing that they are entitled to apportionment of the station's gross receipts. Taxpayer
argues more than one method of apportionment exists to fairly represent the business
conducted in the City. Taxpayer provides one method based on the activity of the sales
employees and their substantial time spent at the advertiser's location. Another method
is discussed that is based on the location of the station's listeners. The BOR renders no
opinion or decision at the conclusion of the hearing.

Taxpayer is contacted by a City auditor who says the station is entitled to
apportionment. The auditor says the taxpayer must use the 'general expense method' of
apportionment. The auditor explains that the general expense method means an
apportionment formula calculated by reviewing all the expenses of the station.

Taxpayer performs a complete and detailed analysis of an station expenses to arrive at a
revised apportionment formula. Taxpayer submits a schedule with the revised formula
to the auditor that apportions an increased amount of gross receipts to the City.



The BOR issues a decision that says the station is entitled to apportionment of gross
receipts derived from local advertising revenue. The decision also substantially modifies
the revised formula submitted by the taxpayer to exclude several expenses as not
supportable of taxpayer activity within the City of Los Angeles. The final
apportionment formula issued by the BOR apportions an even greater amount of gross
receipts to the City.

Case StudY-iLQ

Taxpayer is the owner of a television station located in Los Angeles, CA. Taxpayer's
station broadcasts over a wide geographical area, referred to as its Designated Market
Area CDMA). Its DMA includes 8 different counties located in multiple states.
Taxpayer's station produces local programming and acquires additional programming
for broadcast. The majority of taxpayer's revenue is generated from the sale of
advertising which is aired during its daily broadcasts. Most advertising is generated by a
group of taxpayer's employees (sales executives). The sales executives generally spend
the majority of their time visiting potential advertisers or their representative (agency)
directly. The sales executives typically spend a substantial amount of time at these
locations discussing, negotiating and/or consummating deals for station advertising.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue (gross receipts) in accordance with LAMe §21-4s(a). Since
taxpayer's gross receipts is generated from activity located both within and without the
City, it apportions its gross receipts in accordance with LAMe §21.4s(a) 3. Taxpayer
uses an apportionment formula based on the average of the ratios of its geographical
broadcast area, City population and its household television audience in relationship to
that in its total viewing area. Taxpayer also includes in the formula the approach found
in City Clerk Ruling 15 to attribute 20% of the non-City gross receipts.

The City audits taxpayer's annual returns and denies any apportionment of the station's
gross receipts. Audit assessments are finalized based on 100% of gross receipts being
attributable to Los Angeles. An Assessment Review Officer affirms the audit findings.

Taxpayer requests a hearing before the Board of Review (BOR). Taxpayer argues in the
hearing that they are entitled to apportionment of the station's gross receipts. The BOR
renders no opinion or decision at the conclusion of the hearing.

Taxpayer is contacted by a City auditor who says the station is entitled to
apportionment. The auditor says the taxpayer must use an expense method of
apportionment. Taxpayer requests additional hearing time to discuss the various
methods of apportionment allowable under LAMe §21.45(a) 3. The BOR denies the
request for additional hearing time.

Taxpayer prepares revised payroll expense method apportionment formula focused
specifically on the sales executives and where they perform a majority of their activity,
the location of the advertiser or their agency. Taxpayer submits a schedule with the
revised formula to the BOR that apportions an amount of gross receipts to the City.



The BOR issues a decision that concludes the apportionment formula used on the
returns as filed is not appropriate. The decision also substantially modifies the revised
formula submitted by the taxpayer to include all station payroll in the factor, not just
that of the sales executives. The final apportionment formula issued by the BOR
apportions an amount of gross receipts to the City, more than double the amount
apportioned by the taxpayer.



Attachment 2

Alternative Tax Apportion Methods

1) Cost Allocation Method
In some cases, where the 80-20 factor does not accurately capture the tax owed, the
Office of Finance may use the Cost Allocation method to determine what percentage of
gross receipts to apportion. When using Cost Allocation method, the Office of Finance
includes the following expenses in the calculation: 1) payroll; 2) property: lease, rent or
depreciation; and 3) expenses related to payroll and property.

2) Total Expense Method
The Office of Finance indicates that this is, theoretically, the most accurate method of
apportionment. In using this formula, total expenses are defined as the aggregate of
payroll expense, property expense, and all other expenses related to payroll and property.
This could include payroll, payroll taxes, rent, equipment lease, depreciation, utilities,
insurance, repairs and maintenance. The measure of tax is calculated as follows:

(In-City Total Expenses / Total Expenses) x Total Gross Receipts

3) Total Payroll Method
The Office of Finance indicates that this method may not be as accurate and reflective of
the true gross receipts as the Total Expenses Method because only the payroll expense is
included in the formula. The measure of tax is calculated as follows:

(In-City Payroll Expenses / Total Payroll Expenses) x Total Gross Receipts

4) Cost Maintaining Method
The Office of Finance indicates that this method is not an accurate and fair method of
apportionment as it fails to account for profit. Under this method, the cost of maintaining
pertains to all the costs incurred in the City including the expenses incurred to pay
independent contractors since the purpose in this situation is not to develop a percentage
to apportion gross receipts. Instead, the Office of Finance is attempting to determine the
minimum amount that must be reported as gross receipts. To determine gross receipts in
this situation the Office of Finance only considers total Los Angeles Cost Incurred in the
City.


