


LAMC Section 21.15(h) provides the Office of Finance with the authority to make rules and regulations
for the apportionment of gross receipts for business activities taking place outside the City, in compiiance
with the Commerce Clause of the United States Constitution and the Equal Protection Laws of the
California Constitution. According to the Office of Finance, the City apportions the gross receipts in a
mangaer that clearly reflects the proportion of the taxed activity that is actually carried out within the City.
The Office of Finance applies one of three standard taxing methods to businesses in Fund Class 5,
pursuant to City Clerk Ruling No. 15” (See Table 1).

Table 1 — 80-20 Factor Apportionment Methods
Method 1. Business location within City

100% performance within City

100% of gross receipts =2 Taxable

Method 2. Business location within City

Most business performance outside the City

20% (administrative support) of gross receipts = Taxable
80% (business performance) of gross receipts < Tax Exempt

Method 3: Business location outside the City

Most business performance within the City

20% {administrative support) of gross receipts = Tax Exempt
80% (performance) of gross receipts =» Taxable

{Operation Bulletin, September 13, 1975)

Some businesses may conduct all of their business activity within the City. However, there are
businesses that conduct a portion of their business activity outside the City. The 80-20 Factor
apportionment method captures the business activity attributed to the City. The Office of Finance applies
the 80-20 Factor to apportion business performance that takes place within the City. The 20 percent
represents administrative support functions which iclude accounting, billing, collecting and
administrative,

If the 80-20 Factor does not fairly reflect the business activities in and out of the City, a taxpayer may
request a deviation from Ruling No. 15. The LAMC allows for apportionment alternative methods in the
event the Office of Finance or the taxpayer determine there is a better method for apportionment. The
burden of proof lies on the taxpayer to demonstrate if the tax due should be less. Similarly, if a City
auditor determines that the taxable portion of a taxpayer’s gross receipts should be higher, the City
auditor may make a recommendation to modify the taxable percentage. Other tax apportionment methods
used to deviate from Ruling No. 15 are listed in Attachment 2.

Extending the Entertainment Producers Cap to Radio and Television Broadcasiers

According to the Office of Finance, in Fiscal Year 2011-12, there were 4,241 accounts comprised of radio
broadcasters, television broadcasters and theater operators. Table 2 shows the breakdown of the accounts
by gross receipts and taxes paid. These accounts generated a combined total of $3.9 million in annual
gross receipts revenue for the City. Approximately 2,419 (57%) of the accounts either reported no gross
receipts or paid no gross receipts tax as a result of previously enacted tax incentives such as the Small
Business Tax Exemption which exempts businesses with gross receipts under $100,000 from paying
taxes. The top one percent of businesses in this category earns, on average, between $25 Million and $85
Miilion per year and pays a corresponding average tax amount between $38,000 and $109,000.

* According to the Office of Finance, Ruling No. 15 is the apportionment formula used specifically for Section
21,190 (Professions and Occupations) but it is also applied to Radio and TV Broadeasting.



Table 2- Radic and TV Broadeaster Accounts by Gross Receipts |

No. of Accounts Gross Receipis Total Taxes Average Gross Average Tax
* Range {3) Paid by Receipts Per Account Paid Per
Accounts Account
1,398 0 $0 50
1,021 0 to 99,999 50° 30 50
298 100,000 t0 199,999 $45,000 $118,903 $151
202 200,000 to 299,999 §55,000 $214,392 §272
233 1300,00010399,999 | 594,000 $317,664 5403
162 400,000 1o 499,999 586,000 5418,003 55313
128 500,000 10 595,999 578,000 $479,823 S609
98 600,000 to 655,999 $69,000 $548,795 5697
75 700,000 to 799,000 $56,000 | $587,927 $747
60 800,000 10 859,999 553,000 B $695,538 $883
52 900,000 to 959,999 559,000 5893,398 $1,135
291 1t0 2.5 Million $477,000 51,290,689 51,639
91 2.5 to 5 Million $355,000 53,071,731 53,301
67 5 to 10 Million $535,000 56,287,460 57,985
10 10 to 12 Million $124,000 59,763,780 512,400
16 12 to 15 Million $278,000 513,681,102 $17,375
12 15to 20 Million | $264,000 517,322,835 $22,000
9 20 to 25 Million $228,000 w$19,947,507 25,333
11 25 to 50 Million 5422,000 530,207,588 538,363
6 S0 Million + 5654,000 585,826,772 $109,000
4,241 $3,932,000

* 2,419 accounts either reported no gross receipts or paid no gress receipfs tax

Entertainment Production Cap

Effective January 2011, the LAMC was amended to raise the minimum gross receipts threshold to $5
Million and the maximum threshold to $12 Million for motion picture, radio and television producers
(CF. 10-1238). The tax raie is computed using a rate-per-thousand of production costs. The minimum
tax is $145 per year or fractional part thereof for the first $5 Million of tax measures, plus $1.30 per year
for each additional $1,000 of the measure of tax in excess of $5 Million. The maximum tax is $9,245 for
all measures of tax greater than $12 Million. The effect of this tax reduction was estimated to be an
approximate $1 Million reduction in General Fund revenues. Note that the measure of tax for radio and
television producers is based on cost of production, not on gross receipts.

The Office of Finance indicates that comparing the Entertainment Production Cap to the tax structure for
radio and television broadcasters is not an entirely accurate comparison, given that the nature of business

activity is different. Also, although the overall burden for broadcasters would be less under the proposed
tax structure, the rate increase from a $1.27 to $1.30 per $1,000 could trigger Proposition 218 compliance.

! Taxpayers in the range $0-399K overpaid taxes by $15,000.0ffice of Finance will be returning this amount to the taxpayers.



However, to provide the Council with the information requested, the tax amounts have been calculated
making the same threshold assumptions as are currently applied to motion picture and radio and television
producers in Section 21.109 of the LAMC (See Tables 3 and 4).

Table 3 —Tax Rates - Extending Entertainment Cap to Broadeasters

Radioand TV

Current Broadceaster

Proposed Broadcaster

Broadeasters Tax Rate Tax Rate
Gross Receipts Range
$0-$5Miltion $1.27/81,000 $0.029/$1000 (Max. $145)

$5Million - $12 Million

$1.27/81,000

$145 + $1.30/81,000

$ 12 Million +

$1.27/81,000

$9,245

Under the current tax structure, there are currently 1,691 businesses in Fund Class 5 each earning more
than $100,000 and less than $5 Million {Table 4), with a combined-total of $1.1 Billion in gross receipts.
Collectively, this group within Fund Class 5 pays $1.4 Million in gross receipts tax to the City.

Under the proposed tax structure for broadcasters, businesses earning less than $5 Million would be taxed
at a rate of $0.029/$1,000 for a maximum tax of $145 for businesses with $5 Million in gross receipts.

Businesses with gross receipts between $5 Million and $12 Million pay a minimum of $145 for the first
$5 Million plus $1.30 per $1,000 above the $5 Million threshold. For example, a business with $12
Million in gross receipts would be taxed as follows:

Gross Receipts Tax Computation Taxes Owed
$5,000,000 [$5,000,000] x [$0.029/51,000] | $ 145 (Maximum Tax)
$7,000,000 [$7.000,000] x [$1.300/$1,000] 1 $9,100 '
$12,660,000 $9,245

Businesses with gross receipts above $12 Million would be capped at $9,245. Under the proposed tax
structure, a business with gross receipts of $12 Million would pay the same amount of tax as a business
with gross receipts of $85 Million.

It should be noted that under the proposed tax structure, the tax rate increases from the current $1.27 per
thousand to $1.30 per thousand. This could trigger requirements under Proposition 218. The City
Attorney would need to opine with regard to Proposition 218 implications.

Altogether, if the City modifies the gross receipts tax structure for Fund Class 5, which includes radio and
television broadcasters, there will be an estimated General Fund reduction of approximately $3.2 Million,

or over three times greater than the impact of the Entertainment Production Cap (See Table 4).

Table 4 — General Fund Impact of Extending Entertainment Cap to Broadcasters

Business Taxes Owed
Mo, of Combined Gross Current Tax Proposed General Fund
Account Receipis Rate Tax Rates Impact
5
$100,000 to $5 Million 1,691 $1,123,622,047 51,427,000 $33,000 5(1,394,000)
55 Million to $12 Million 77 5518,897,638 $659,000 5185,000 ${474,000)
5§12 Million to $15 Million 16 $218,897,638 5278,000 5148,000 ${130,000)
SES Million to 520 illion 12 5207,874,016 $264,000 $111,000 ${153,000)
520 Million to 525 Million 9 $179,527,559 5228,000 583,000 ${145,000)
525 Million to 550 Million 11 $332,283,465 SéZZ,OOO 5102,000 5{320,000)
$50 MiHion + 6 $514,960,630 $654,000 $55,000 ${599,000)
TOTAL 1,822 £3,096,062,993 £3,932,000 §£717.000 5{3,215,000)
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TELEPHONE (816) 446-6752 FAX {916} 446-6108

September 7, 2012

Mr. Felipe V. Chavez

Legislative Analyst

Office of the Chief Legislative Analyst
City Council, City of Los Angeles

255 City Hall, 200 N. Spring Street
Los Angeles, CA 90012

RE: Submission of Motion Picture Association of America Concerning
the Application of the Los Angeles Business License Tax ("LABLT")
to the Radio and Television Broadcasting Industries

Dear Mr, Chavez:

On behalf of the Motion Picture Association of America and its member
companies, we are pleased to submit these comments to augment our original
white paper in support of Resolution 09-1914-813 (Garcetti). We appreciate the
attention your office is giving to these issues, as well as the interest of your
colleagues in the Chief Administrative Officer’s office and the Office of Finance.

Specifically, we are following up on the issues raised in our meeting of
August 9, 2012 and in your e-mail of Friday, August 10, 2012, You have asked for
some case studies which illustrate some of the difficulties the broadcast
companies have had with the City’s application of the LABLT ordinance, as well
as further comments from MPAA concerning the terms “constitutionally
required” and “agency fees”.

Comparison of BLT Ordinance to Office of Finance Implementation Policies

In order o assist you understand how some of the issues in the case studies
arise, we start by comparing the law (Los Angeles Municipal Code §21.45(a) (3))

MARIN COUNTY OFFICE » 2350 KERNER BOULEVARD, SUITE 250, SAN RAFAEL, CALIFORMNIA 94901 » {415) 389-6800
WWW.INMEOVLAW.COM
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to the Office of Finance’s interpretation and implementation of that law.* The
Municipal Code states:

“3, When gross receipts are constitutionally required to be apportioned
and are derived from or attributable to activities engaged in both within
and without the City, gross receipts shall be apportioned in a manner that
is fairly calculated to determine the amount of gross receipts derived from
or attributable to engaging in business in the City. This apportionment
shall be made on the basis of payroll, value and situs of tangible property,
general expense, or by reference to any of these or other factors, or by
any other method of apportionment, that will fairly determine the
amount of gross receipts derived from or aitributable to engaging in
business in the City. Gross receipts derived from or attributable to sources
within the City shall include gross receipts from any activities carried on in
this City.” (Emphasis added)

As noted in our White Paper and as emphasized above, the law permits a
broad range of legally permissible apportionment methods, and does not require
the use of a particular method.

Appendix A is “Lesson 20" of the Office of Finance’s Training Materials.
Item 5 of those materials is entitled: “Apportionment of Gross Receipls”. Items
{B}-(D) state:

“B. Emphasize that gross receipts are apportioned based on the
activities carried on by the laxpaver (through employees and
property}.

. Often taxpayers request an apportionment based on
viewership (where viewers are located), this is NOT an
acceptable method of apportienment.

! At the recent meeting convened by the Mayor’s Office on August 9, 2012, the Office of Finance referred to their
Business License Tax Auditor Training Manual as the best reference source for how they apply the law to
taxpayers. hitp://finance.lacity. org/form/TAX%20AUDI TOR%Z0TRAINING%20MANUAL pdf. We ignore for the
purposes of this discussion, whether i is appropriate for the Office of Finsnce to rely on its training materials a3
“authority”, and instead cite them merely for the purpose of establishing Finance's interpretation and
implementation practices of LAMC §21.43, We do note, however, that much of the information in the Training
Materials appears to come directly from the Draft City Clerk Ruling 20 (While Paper, Appendix B) which was never
adopted by the City Clerk. Reliance by the Office of Finance upon this Draft Ruling and its own Training Manual is
inappropriate and is an exercise in underground regulation (see LAMC sec. 21.15{h)).
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D.  Theusual method used is something similar to Ruling 15 (80-
20 factor) if applicable. If not applicable, use cost allocation
method {as discussed in lesson 27).” (Capitalization and
underscore in original)

Fssentially, the Office of Finance has unilaterally removed the ability of
taxpayers to use the variety of apportionment methods specifically allowed by
§21.43. Lesson 29 (53(D) cites Ruling 15 with approval, yvet in Lesson 27 {which
discusses the application of Ruling 15) it is noted that “Ruling 15 is the
apportionment formula used specifically for Sec. 21,190 activities only.”
Nonetheless, the materials also concede that:

“However, in practice, we also apply ii to other service type classification
sections such as. . . .21.189.2/21.45 (a)} (Radio and TV Broadcasting)...”

The materials also instruct auditors to “use [the] cost allocation method”,
Notably absent is any acknowledgement of the legal authority of the taxpayer to
use other apportionment formulae, and the criteria an auditor should use to
evaluate those aliernative methods to see if the method “. . . fairly determine(s)
the amount of gross receipts derived from or attributable to engaging in business
in the City” as required by the ordinance.

Moreover, there is no authority of which we are aware that would legally
preclude the use of an audience factor as part of a legally permissibie
apportionment methodology proposed by a taxpayer. As noted in the white
paper, an audience factor is used by the State of California to apportion the
income of broadcasters (18 CCR §25137-8.2 - Appendix B)2, This practice also
violates the plain wording of the ordinance.

Inconsistency on Documentation Required to Establish Apportionable Expenses

Attached as Appendix C are six different case studies illustrating the
difficulties with the inconsistent and inappropriate manner in which radio and
television broadcasters are taxed under the LAMC by the OOF. The cases show
different apportionment methods (indeed, different positions on whether the
broadcaster was entitled to apportionment at all), different levels of
documentation supporting the methodologies, and vastly different results

? |t should be noted that while Repguidation 25137-8.2 establishes a property, payroll and sales {i.e. audience) factor
for use in apportioning broadcaster income, since 2012 taxpayers have had the option to apportion using the sales
factor only {see Revenue and Taxation Code §25128)
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(apportionment factors ranging from a low of approximately 30% and a high in
excess of g0%) being applied to broadcasters’ gross receipts.

Collectively, they show an interpretation of the law {as show in the OOF

Training Manual) at odds with the LAMC, and audit practices that are
inconsistent with the law (and even the OO¥'s own Training Manual).

“Constitutionally Required”

Section 21.45 {a)(3) states, in pertinent part: “3. Whern gross receipts are
consitiutionally required to be apportioned and are derived from or attributable
to activities engaged in both within and without the City.....” (Emphasis added).

Neither the LAMC nor the Training Materials relied upon by the Office of
Finance define “constitutionally required” nor give any insight info what factual
conditions must exist before apportionment of a broadecaster’s gross receipts is
required. In some audits, the Office of Finance has simply denied that a
broadcaster is entitled to apportionment at all (See Case Study #1). Inthiscase
study, the taxpayer had to take its appeal all the way to the Board of Appeals,
which ultimately decided that apportionment was required (but did not allow
additional hearing time on the fype of apportionment allowable).

This ambiguous language in the LAMC should either be defined or stricken
from the code entirely and apportionment granted for all broadcasters.

“Avency Fees”

When advertising time is sold by the broadcasting industry, and the buy is
placed by an advertising agency, the agency charges a fee for the labor it
performs. That fee, however, is pursuant to an agreement between the agency
and its client, not between the agency and the broadcaster. {(In other words, the
advertising agency is not acting as the agent of the broadeaster in selling the
advertising time). For example, if the advertiser defaulted on its payment for the
advertising time it purchased, the agency’s remedy would lie against its client,
and not the broadeaster. Nonetheless, in at least one prior audit of a radio
station, agency fees were included in the measure of the broadceaster’s gross
receipts. Broadcasters maintain that these receipts are never those of the
broadcaster to begin with, and should not legally be included in gross receipts.
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The Office of Finance’s Training materials are silent on the treatment of
agency fees, and indeed make no mention of them. In the Draft City Clerk Ruling
20 (Appendix A to the White Paper) the Office of Finance stated: “Gross receipts
will be determined as defined in Sections 21.00 and 21.18¢.2 L.A.M.C. with no
exclusion for ‘agency comimnissions.” Thus it would appear at least that the Office
of Finance has had an ambiguous policy on whether agency comimissions are to
be included in the gross receipts of the broadcaster, or that of the advertising
agency which placed the advertlising in the first place.

Agency commissions should not be included in the gross receipts of the
broadcaster, and the revised §21.45 should be amended to exclude these
commissions.

Activities in the City of Los Angeles versus “local activities in the State of
California.” {LAMC §21.45(a){4)

LAMC §21.45{(a){4) states:

4. Notwithstanding the foregoing, the gross receipts used in the
measurement of the tax under this section shall be limited to receipts that
are generated, produced, or attributable to local activities in the State of
California. {Emphasis added)

Draft City Clerk Ruling No. 20 states:

“Advertising The City Clerk deems thai revenue from advertising placed
within California is taxable. This revenue is typically denoted as local sales
within the industry. Revenue derived from advertising placed cutside the
State of California is exernpt. This revenue is typically denoted as ‘national
sales’ within the industry.” (Emphasis added)

The broadcasting companies are unaware of any legal authority which
would allow the City of Los Angeles to constitutionally tax activities occurring
putside its jurisdictional boundaries, even if the activities are within the
boundaries of the State of California. The Municipal Code, and any training
manuals or material, should make it clear that the City’s taxing power extends
only to activity conducted within the City of Los Angeles.
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Moreover, the Office of Finance’s Training Materials (Lesson 29, section
6(B).) discussing “exemptions” state: '

“B. Emphasize that Sec. 21.180.2(d)/21.45(a-4) exemption ig similar to
Sec. 21.168.17

That section, in turn, states:

“21.168.1 Out-of-State Sales Nothing defined in Section 21.431, as
Multimedia Business, in Section 21.42, as Wholesale Sales or in Section
21.44, as Retail Sales, shall be construed to require the inclusion in the
computation of the amount of the tax due under these sections the gross
receipts of the sales of goods, which are shipped to the purchasers of the
goods by the seller to points outside of the State of California.”

Contrary to the claims in the Training Materials, there is no similarity
between 21.45(a)(4) and 21.168.1. The broadcast exclusion is constitutional in
nature—the City cannot tax revenue related to activities outside of its jurisdiction,
whether it wanted to or not. By contrast, the exemption in 21.168.1 appears to be
a true exemption---a “sale” occurred in the City limits, but if the property sold is
transported cutside the City limits (or in this case, the State of California) the
gross receipts from the proceeds are not included in the seller’s gross receipis. In
short, the City could have legally taxed the sale, but chose not to. While arriving
at the same result, the two sections operate on different legal premises.

Based on the above, we urge that §21.45(a)(4) be amended to change “State
of California” to “City of Los Angeles”.

National Sales

The Office of Finance’s Training Materials (Lesson 29(6){C)(a.)(i)) states
that “national sales” are exempt from the business license tax. “Naticnal Sales”
are those “. . . gross receipls from advertisements that are broadcasted [sic]
nationally.”

There is no dispute that national sales revenue is not taxable by the City of
Los Angeles. The broadcast industry requests that §21.45 be amended to include
an express statement that such national sales are excluded from taxable gross
receints.
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Conclusion

Again, on behalf of the broadcasters in the MPAA, we appreciate the
opportunity to express our views, and look forward to working with your office
and other stakeholders to develop alternatives to the current illegal, unfair and
unworkable system. If yvou have any questions concerning these materials, please
feel free to contact me at (916) 446-6752, or Melissa Patack in the MPAA’s Los
Angeles office at (818) 935-5838. Thank you for your consideration, and we look
forward to hearing from you.

Eric Miethke

e

EJM/ns

cc:  Melissa Krance, Office of the Chief Administrative Officer
Henry R. Fong, Office of Finance
Robert Lee, Office of Finance
Chris Pearson, Office Mayor Antonio Villaraigosa
Guy Lipa, Office of Councilmember Eric Garcetfi
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L.esson 29

SEC. 21,189,2/21.45 (a) : RADIO & TELEVISION BROADCASTER

OUTLINE

WHO ARE SUBJECT TO SEC. 21.189.2/21.45 ()7

TAXATION OF RADIO AND TV PRODUCER

TAXATION OF RADIO AND TV BROADCASTERS

TAXABLE GROSS RECEIPTS

APPORTIONMENT OF GROSS RECEIPTS

EXEMPTION



>

Lesson 29

SEC, 21.189.2/21.45(a): RADIO AND TELEVISION BROADCASTER

WHO ARE SUBJECT TO SEC. 21.189.2/21.45(a)7
(Reference: Sec. 21.189.2(a) & (b))/21.45(a,1 and 2)

A Broadcaster

B. Producer and Broadeaster

C. Person fumishing
a, 3ervices
b. program elements, or
c. facilities

which are furnished in connection with:

a. production
b. production and broadcasting
c. hroadceasting

EMPHASIZE THAT A RADIO OR T.V. PRODUCER IS TAXABLE UNDER SEC.
21,109

Clearly differentiate this from a person whe is both the producer and broadcaster. Such
person is taxable under Sec, 21.189.2/21.45(a ).

However, a person furnishing services to a radio or T.V. producer is taxable under Sec.
21, 189.2/71.45(=a).

Discuss Schedule A Reclassiﬂcatien of Radio and T.Y.
Producers; P, M. Inafuku; 12-10-91.

DISCUSS SCHEDULE B: PRODUCERS, BROADCASTERS, ETC,; . M.
INAFUKU; 2-15-93

WHAT ARE THE GROSS RECEIPTS TAXABLE?
Gross receipts used in the messurement of tax are lmited to receipls that are generated,

produced, or attributable to local activities in the State of Califomia,

APPORTIONMENT OF GROSS RECEIFTS



A Drizcuss Sec, 21182 2(c)/21.45(a 3)

B. Praphasize that gross receipts are apportioned based on the activities carried on by
the taxpaver {through employees and property).

C. Often taxpayers request an apportionment based on viewership (where viewers are
located), this 13 NOT an acceptable method of apportionment.

D. The usual method used is something similar to Ruling 15 (80-20 factor) if
applicable. If not applicable, use cost allocation method (as discussed in Lesson 27).

EXEMPTION

A. Diiscuss See. 21.189.2(d)/21.45 (a 4 )

B. Emphasize that Sec. 21.189.2(d¥21.45(a-4) exemption is similar to Sec. 21.168.1.

C. Examples of exemptions:
a. Broadcasters:
iy National Sales

The taxpayer's books and records reflect advertising income as
national or local sales. We exempt the national sales.

National Saies is defined to be the gross receipts from advertisements
that are broadcasted nationally.

Local Sales are gross receipts from local advertising, such as
Worthington Ford.

b. Program element providers

(1)

(it)

Service type such as director, scriptwriter
Income derived from out-of-state clients is exempt even though all
the work is performed in the City. Not necessarily where billed, but

where the client you're dealing with is.

Clearly explain that the current policy is to exempt those gross
receipts from clients located out of Califomnia.

Post production

(iross Receipts shipments of videotapes out of California are exemnpt.



CITY OF LOS ANGELES
INTRA-DEPARTMENTAL CORRESPONDENCE
OFFICE OF FINANCE

DATE: Becember 10, 1991
TO: Tax & Permit Division Personnel
FROM: FPaul Inafuku, Chief |

Communications Officer

SUBJECT: RECLASSIFICATION OF RADIO AND TELEVISION PRODUCERS

The City Council amended Ordinance Section 21.109 L..A.M.C. {(Motion Picture
Producer) and Section 21.18%.2 LAM.C. (Radio and Television Broadcaster) by
Ordinance Numbers 1687415 and 167416, effective Decamber 27, 1951 (copies
enclosed).

The definition of Section 21,102 has been expanded to include Television and Radio
Producers.

Every person who only engages in producing radic programs, television programs or
advertising material for such media is now classified under Section 21.102 (Motion
Picture, Television and Radio Producers) instead of Section 21.189.2 (Radio and
Television Broadeaster).

Any questions regarding classification should be directed to James Hickey, Principal
Tax Auditor at (213) 368-7178.

PMI: e
reoratp

128, Schedule A
Page 1 of 1



OFFICE MEMORANDUM
TAX and PERMIT DIVISION

-

| DATE: _ Septeuber 15, 199%
.TOe __‘ ALl Ta¥ & Permit Bivmslon Bmpi@yeeﬁ
FROM: ' paul . tnafuku, chief. 1 (e D
syﬁasa@:'  PRODUCERS ~- BROADCASTERS .-~ POST PRODUCTION QGﬂPﬁEIEﬁ o

LOAN-OUT CORPORATIONS

Recent amendments to Section 21.102 (Motion Picture, Television and Radio
Producers} and Section 21.18%.2 {(Radio and Television Broadcaster) reguired
a‘review and/or a modified policy regarding the application of these sections..
Listed below are some activities with the applicable business tax

classifications.

MOTION PICTURE, TEiEVISIﬁN AND RADIOC PRODUCERS

- Taw
Classification

Betivity : T S

A producer at risk is the pesrson or entity thatb bears the ,
financial respons;blllty ;n the production. - 2i.10%9

In a 51tuat;on where no _person is_at risk, a producer iz the

person fThat is responsible for the actual ﬁevelapmant'ar

maklng of the program or advertisement. This is normally the

person developing, filming and/or recording the material for -

release or viewing. Examples are producers mf c@mmer01als

and . educatlonal or tralnlnq programsw , . " 21.109%

A motion picture, television or radie producer that provides
the services of hls/her employees to one or more other producers
iz classified under Motion Picture, Televigion and Radio Producers.
The gross receipts from this act1v1ty shoild be 1ncluded in the .

producar s taxable measure. 21.10%9

A motion plmture, televlslan or radio producer that furnmshas
‘studic facilities to other media producers where the

facilities include, in addition to physical equipment, the
services of technicians such as camexaman, soundmen, carpenters,
electricians ahd set decorators. is classified under Motlon
Picture; Television and Radio Producers. The gross receipts
from thlﬁ activity Sheuld b@ inciuded in the producer®s taXable

measure . 23,109

A person that 5ynchrmnize$ pictures with sound, or makes -
oy preduces sound scores is classified under Mﬁt;Oﬁ .
Picture, Televiszion. and Radlm ?r@ducer$ 7 S : - 21,108

CE-2%, 8CHED B, PAGE 1 OF 4
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PRODUCERS ~- BROASCASTERS - POST PRQDUCTIQN COMPANTES =-
LOAN-QUT CORPORATIONS . :
PAGE 2 :

RADIO AND TELEVISION BROADCASTER

. . . o cBaxn
Retivity o . ' - Classifisation

A radio or television broadcaster is the person that engages -

in Qroduclng and broadcastlng or broadcastlnq local oL netwark
‘programs or advertising material. . _ . 21.1B9.2

A person that furmlshes services, Droqram elements oy

fagilitiez in connection with mroduetionf nroduction and

broadecasting, or broadcasting is included in the deflnltlﬁﬁ S
of Radic and Telev151on Broadcaster. _ o 21:189.2

o

POET PRODUCTION

aActivity

Post productlon act1v1ty Whl@h invelves recongtructlcn of
motion pictures, television programs or commercials by
synchronizing pictures with sound, or making or producing
sound scores.is classified.under_Motzon Picture, Teldvision

and Radio Producers.

21,108

‘Post production activity for motion pictures, training oxr

educational programs, theater commercials, ete., which dees

not invelve recopnstruction of the 'motion pictures, programs

or commercials by synchronizing pictures with sound or making

or producing sound scores and where there is a transfer of

new nersanal property is classified undar Retall Sales. . N 2L.167

‘Post produatlon activity for television whlch does not
include reconstruction of the television programs or
compercials by synchronizing pictures with sound, or
making or producing a sound score is cla551fled under

Radio and Telev151om Broadmaster. 21n189§2

TRANSFER OF FILK TO VIDEOTAPE

i

. Retivity

Film transfer which invelves the process of transferring a

motion picture film to a master videotape, without any post

production achivity, for sale to the ultimate user ;q ‘ : ,
Wlass¢f1@d under Retail Sales. 21.31867

{
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_ " OFFICE MEMORANDUM
19,2 TaX ami PERMIT DIYISION
A1l Senior Tax Audltors/'l’ax Auda.tors :
" Terrance Manocchmo _ ' ‘ " bATE: Ma}} 5. 1985 |
ECT -SEPTMER i5, 1993 HMEMO ON ;LOAN GUT COMPANEE%/C NO.-:' s
5" Z have attached a rav;sed empy of. the above memo c:la:.:x_fy:mg the praper
¥ classxf;catlons to be used in audlts ,mvolv:z,ng “Loan out” cmmpanles, -
7
‘ tachment R ‘ L ' : S
9»2 ’ ) . - . , . . - E tﬁ ”
' ED : ' : SIGNED Kfﬁ’nw " ‘/[M'fu/h«li .
-
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PRODUCERS =-— ERDADCBSTERS =— POET PRODUCTION COHPANIE& moe T B
LOAN~QUT COMPANIES -

PAGE 3 ' .
REVYISED
(5/95) -
FILM OF VIDEOTAPE DUPLICATION
Betivity o | o L -
: : ' o Glassxﬁicat1@n
Duplication of f;lms/vx&eotapes that are sold for rasale ;g
classified undar Whmlesale Sales.. S - 21.1686
Dupllaatlan of fllms/v1deotapes that are sold o ﬁhe ultlmate .
user is classified under Retail Sales o _ A 23,167
| LOAN-QUT COMPANTEE
Betivity ‘ ' - BN o yax
. S o : - Cl3551f1aat1@n
TLarrént loah-dut actlvmtxes are bub}ectﬁiovtax ‘Pased upoa ... - l'ff';_:?flii
what the activities are and the organlzatlcnal stracture . -
of the loan-ogut company {(socle praprl&tox/partnershlp/
corporation) as follows: - I
- A Loan-Out aompanies (solé @fd@fietor/@aftnership/
coyporations) providing dgervices for Radio & Television
Broadcasters and/or Producers: -
Prior te 1/1/84: Misc. Sve - "Temp-Help Agency™ 21.189,1
Bfter 1}1/3@5 Radic & Televiﬁimn Broadcaster : 21.189.2
B. Loan-Out cmmpanles providing services for Motlgn Picture
Producers:
(1)  Loan-out carpmrat10ns/parﬁnershmys provxdlnq services
to Motion Plcture Producers - o : - 21.189, 1
{é} Loan-Cut sole Eroyrletors prov1d1ng services to .
Motlon - Picture Producers - . 21.190
. . : S
c. ‘Motion Picture, Television and Radic Producers who lban out’
: their emplayees to ofher ﬁroducera_lnclude th@se recelpts
with thelr taxable computatxons. s _ _ .. 21.1909
D, Radlo an& Television Producers who loan out theix empl@yeeﬁ
o chggmgggggggg§ inoluode those reﬁelpts with their

taxable computations. _ N : 21¢1Q9V

/a:gecgog.reé
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§ 2513'7::8.2

(D) include talent safaries. ;
Hii) The value of a film shall not be included in the property factor unif]
iis release date. /
(i} Video cassettes and discs shall be included in the property fagtor
a1 ther inventory cost as shown in the taxpayer’s books and recor .
(B) Renominator.
(1) Al real property and tangible property (cther than films)
owned ofrented, which is used in the business, shall be includedl in the
denominabor.

for California ta purposes at the time of production, still be included
in the property fadtor at original cost for one year beginfing with the re-
lease date,

(iv) All other il %, other than those incloded in the g enommator under
clause (i) or (iii) of this subparagraph, shail be aggrated and treated as
asingle film property Yhich shall be included in the froperty factor. Such
property shall be valued at eight times the gross recgipis gencrated during
the income year from thy theater distribution, netgvork television, televi-
ston syndication, cable television, subscription ahd the marketing of vid-
eo cassettes and discs thrdugh leensing or dizfet selling, or similar re-
ceipts, but in no event in anamount greater thin the total original cost of
such aggragated film propel

(C) Numerator.

(i} If tangible personal propérty {other tfan films) is located or used in
this state for part of the income Year, its vitue shall be determined by ap-
plying the ratio which the numbegy of day$ the property is located or used
in this state bears to the total numper of days such property was owned
or rented during the income year. 3

(ii} The total vatue of films ihat adefincluded in the propesty factor un-
der subparagraph (B) of paragmph 74) of this subsection shall be aturib-
vied 1o this state in the same ratio fn Which the total California receipis
from such tilms as determined in shibpakagraphs (A), (B) and (C) of para-
graph (3) of this subsection pertajning toyhe sales factor bears to the tofal
of such receipts everywhere, 7 A

(2} Payroll Factor.

(A) In General,

(i) The denominator sba 14 nc}ude all comg pensation paid to employees
during the income years, ifcluding tatend salaries. Residual and profit
participation payments cohstitute compensatidn paid (o empioyees.

{ii) The amount paid td a corporation for proyiding the services of an
actor or director whe isfan employvee of such cotporation or for loaning
the services of an actorbr director who s under colytract with such corpo-
ration shall, if substaptizl, be included in the produker’s payroll factor as
if the amount paici wis compensation paid to an emp oyﬁa of the produc-
er.

(B) Mumeratory Compensauon of employees in ity s production of a
film on location ghall be attributed to the siate where l e SEIVICES are of
were parformed Compensation of all other employees siall be governed
by Repulationg’ 25132 and 25133,

(3) Sales Fctor Numerator, The numerator shail 1nclu all gross re-
ceipts for thy taxpayer from sources within this state incl ing the fol-
lowing:

{A) Grofs receipts from fiims in release o theaters apd tel Brision sia-
tions locgied in this state.

(B) Gfoss receipts {rom films in release to or by 2 teiewsmnletwork
for retyork telecast shall be atributed to this state in the ratio thalthe au-
dience for such network stations (owned and affiliated) located ik Cali-
{ornif bears to the total audience for all snch network staticns {ownegd and
affiflated) everywhere, The audience shall be detsrmined by rate gard
valbes published anmzally in the Television & Cable Factbook, Vol I,
“Sratdons Yolume,” Television Digest, Tne., Washington, D.C., if avail-

Page 508.3

“aple, or by other published market surveys, or if none is ay

Wable, by pop-

ulrign data published by the U.S, Bureau of Census,
() 1058 receipis from films in release to subseri tmln television tele-

termined on the baszs o the app i ab]e year's sLaLr;sms on subscribers
published in Cable Vision, Iafernational Thompson Communication
Inc., Denver, Colorade, if #%ailab &, or by other published market sur-
veys, or, if none is avajkdble, by popalation data published by the U.5.
Bureau of the Censugfor all states in whichthe telecaster has subscribers.

(D} Receipts »6m sales and rentals of videq casseites and discs shall
be included jwThe sales factor as provided in Bggulations 25135 and
25136, '

NOTE: A omy cited: Section 19503, Revenue and Taxation™Cpds. Reference:
Sec:' 25137, Revenue and Taxation Code,

HisToRY

1. Renumbering of former section 25137-8 o new section 25137-8.1, inclading
amendment of subsections (a) and ({7 and amendment of NoTe, {if
3-26-2012; aperative 4-25-2012 (Register 2012, No. 13),

§ 25137-8.2. Motion Ploture and Television Film
Praducers, Distributors, and Television
Networks — Apportionment of Income.

(a) In General. When a business entity in the business of producing or
distributing motion picture, film, or television programming, or televi-
sion commercials, whather broadcast or telecast through the public air-
waves, by cable, direct or indirect satellite transmission, or any other
means of communication, either throngh a network (inclading owned
and affiliated stations) or through an affiliated, unaffifiated, or indepen-
dent television broadeasting station has income from sources both within
ared without this state, the amount of business income from sources with-
in this state shall be determined pursuant to this reguiation. This reguia-
tion does not apply Lo a business emity that earns receipts from the provi-
sion of cable television services.

{8 Definitions.

For purposes of this regulation only, the following definitions shall ap-
ply.

(1) "Advertising revenue’ includes advertising from all sources, in-
clizding but not limited to online advertisements, embedded advertise-
ments, product placement, barter transactions, and the sale of air time
used for advertising purposes.

(2) “Cable television services™ means the transmission to subscribers
of video programming or other programming service over a cable sys-
tern.

(3 A “distributor” is a business entity that, upon completion of pro-
duction, licenses a filra for exhibition by a related or unrelated third party.
The distributor may slso develop and fund the campaign to market the
film. A theater that exhibits the film is not a distsibutor based vpon that
fact, A producer may also be a distribuier if it licenses its own films or
those of others for exhibition.

{4) “Film" means the physical embodiment of a play, story, or other
literary, commercizal, educational, or artistic work, produced for telecast,
as a motion picture, video iape, disc, or any other type of format or me-
cHurm.

(A) A “film” is deemed to be tangible personal property.

(B) “File” does not include video cassattes or discs 301d for personal
use.

(€3 Each episode of a sedes of films produced for television shall
constitute a sepasate film nofwithstanding that the series relates to the
sare principal subject and is produced during one or more television sea-
50MS,

{5) A “producer” is a buginess entity that develops and creates motion
picture, television, or web-based centent.

Regisler 2012, Mo, 13; 5--306--212
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{6) “Relcase date” means the date on which a fifm is placed in service.
A film is placed in service when it is first telecast or exhibited to the pri-
mary andience for which the film was created. Thus, 2 motion picture the-
ater film is placed in service when it is first publicly exhibited for entesr-
tainment purpases and an educational film is placed in service when it is
first exhibited for instructional purposes. Each episode of 7 television se-
ries is placed in service when it is first telecast. A film is not placed in
service merely because it is completed aad therefore in a condition or
state of readiness and availability for telecast or exhibition, or merely be-
cause it is telecast or exhibited to prospective exhibitors, sponsors, or
purchasers, or it is shown in a “sneak preview” before a selact audience.

{7y "Rent” shall include license fees for the exhibition or telecast of

filmes.

(8) A “subscriber” (o a subscription {elevision telecaster is the individ-
ual residence or other outlet that i3 the ultimmate recipient of the transmis-
sion. ]

(9} “Tangible personal property” used in the business, whether cwned
or rented, shall inciude but is not limited (o sets, props, wardrobes, and
other similar equipment.

(10} “Telecast” means the transmission of an electronic signal or other
signal by radiowaves or microwaves or by wires, lines, coaxial cables,
wave guides, fiber optics, sateflite transmissions directly or indirectly to
viewers or subscribers, or by any other means of communication.

(c) Apportionment of Basiness Income. The property, payroll, and
sales factor of the apportionment Tormula for motion picture and televi-
sion filim producers, distributors and television networks shall be com-
puted pursuant to Sections 25128 through 25137 of the Revenue and
Taxation Code and the regulations adopted pursuant thereto except as
provided in this regulation. Income from new technologies, including but
not limited 1o video streaming and online websites, to the exient they are
viilized by motion picture and television film producers, producsrs of
television commercials and television networks to produce business in-
come, shall be treated in a manner consistent with this regulation.

{1} Property Factor.

{A) In General.

{i} In the case of rented strdios, the net annual rental rate shali include
only the amouni of the basic or flat rentai charge by the studio for the use
of a stage and other permanent equipment. Other equipment such as
sound recording equipment rented from other sources or from the studio
that is not covered in the basic or fat rental charge and used for one week
or longer (even though rented on a day—to—day basis) shall be included.
Lump-sum net rental payments for a period that encompasses more than
a single income year shall be assigned ratably over the rental peried.

(31) The value of the films shall:

(I) be the original cost of producing the film as determined for federal
income tax purposes, before any adjustment for federal credits that have
not been claimed for state pusposes, and

() include talent saisries.

(iii) The value of a film shall not be included in the property factor until
its release date.

(iv) Video casseties and dises shall be included in the property factor
at their inventory cost as shown in the taxpayesr’s books and records.

(B) Denominator.

(i3 All real property and tangible property {other than films), whether
owned or rented, that is used in the business shall be included in the de-
BOMINALOL.

(if) Films, other than films the cost of which is expensed for California
tax purposes at the time of produoction, shall be included in the property
factor at original cost for twelve years beginning with the release date.

(iif) Filins of 2 topical nawre including news or current £vent pro-
grams, sporting events or interview shows, the cost of which is expensed
for California tax porpeses ai the time of production, shall be included
in the property factor at original cost for ope year beginning with the re-
lease date.

{iv) All other films, other than these included in the denominator under
clanse {if) or (i#) of this snbparagraph, shall be aggregated and treated as

Page 588.2

a single filn property that shall be included in the property factor. Such
property shall be valued ateight times the gross receipts generated during
the income year from the theater distributicn, network television, televi-
sion syndication, cable or satelliie televigion, subscription and the mar-
keting of video casseites and discs throngh licensing or direct selling, or
simnilar receipis, but in no event in an amount greater thap the toal origi-
nal cost of snch aggregated fiim property.

{C) Numerator.

{1} If tangible property (other than films} is located or nsed in this siate
for part of the income yea, its value shall be delermined by appiving the
ratio which the number of days the property is located or used in this state
bears to the total nurnber of days such property was owned or rented dus-
ing the income vear,

(i1} The total value of films that are included in the property factor ua-
der subparagraph (B} of paragraph {1) of this subsection shall be attrib-
uied o this state in the same ratio that the total receipts from such Aims
as determined in subparagraph (A} of paragraph (3) of this subsection
pertaining to the sales factor bears o the total of such receipis svery-
where.

{2} Payroll Factor.

{A) In General.

{i) The denominator shall include 2ll compensation paid to employees
during the income years, including talent salaries. Residoal and profit
participation payments constitute compensation paid to employees.

{(ii) The amount paid to a corporation for providing the services of an
actor or director who is an employee of such corporation or for loaning
the services of an actor of director whe is urder contract with such corpo-
ration shall, if substantial, be included in the prodacer’s payroli factor as
if the asnount paid was compensation paid to an eraployee of the produc-
er.

(B) Numerator. Compensation of employees in the production of a
filzn on location shall be attributed to the state where the services are or
weye performed. Compensation of all other employees shall be governed
by Regulations 25132 and 25133

(3} Sales Factor,

(&) The numerator shail include all gross receipts derived by the tax-
payer from sonrces within this state including, but not limited to, the fol-
iowing:

{i) Gross recelpts, including adventising revenue, from films (o release
to theaters and television stations located in this state.

{i1) Gross receipts, including advertising revenue, from films in re-
lease to or by a television network for network telecast shall be attributed
to this state in the ratio that the audience for such network stations (owned
and affiliated) located in California bears to the total audience for all such
network stations (owned and affiliated) everywhere. The audience shall
be determined by rate card values published annually in the Television
& Cable Factbook (htip/fwww. waren-news.com/ factbook. htm), if
available, or by other published market surveys, or if none is available,
by population data published by the United States Census Bureaw, pro-
vided that the source sclected is consistently used from year to year for
that purpose.

(3if) Gross receipts, including advertising revenve, from films in re-
iease to subscription lelevision telecasters shall be attributed o this state
in the ratio that the subscribers for such telecaster tocated in California
bears to the lotal subscribers of such telecaster everywhere. If the nuraber
of subscribers cannot be determined accurately from records maintained
by the taxpayer, the ratio shall be datermined on the basis of the applica-
bie year’s statistics on subscribers published in Cable Vision, Interna-
tional Thompson Communication Inc., Denver, Colorado, if available,
or by other published market surveys, or, i none is available, by popula-
tion data poblished by the United States Census Bureau for all states in
which the telecaster has subscribers, provided that the source selected js
consistently nsed from year to year for that purpose.

{(iv) Receipts from sales and rentals, licensing or other disposition of
video cassettes and discs or any other format or medivm intended for per-

Register 2002, Mo, 13; 2-30-2012
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sonal use shall be included in the numerator of the sales factor as pro-
vided in Regulations 25135 ang 25136,

{d) This reguiation applies to taxable years begianing on and after Jan-
uary 1, 2011,

NOTE: Authority cited: Section 19503, Revente and Taxation Code. Reference:

Section 23137, Revenue and Taxation Code,
HISTORY
1. New section filed 3-26-2012; operative 4-25-2012 {Register 2012, No. 13}.

§25137-0. Rallroads—Allocation and Apportionment of
income,

(%) Apportonment of Business Income. The propesty, payrolt
sales\factors of the apportonment formula for a railroad shall be ¢
puted gursuant £0 Section 25128 through 25137 of the Revenue and Fax-
ation Chde and the regulations adopted pursuant thereto (in Articke 2.5
of Groupy17 of this subchapter) except as provided in this regui ion,

(1) Property Factor

(&) Defigitions

" 1. “Origingl cost” is deemed to be the basis of the property for federal
income fax pukposes {prior to any federal income tax adjustrients except
for subsequent dapital additions, improvements thereto or pdrtial dispesi-
tions); or, if the property has no such basis, the valuation ofsuch property
as currenily requitgd for Interstate Commerce Commission purposes. IT
the originat cost of property is unascertainable under thefforegoing valua-
tion standards, the property is included in the properfy factor at its fair
market value as of the date of acquisiticn by e taxpayer (Reg.
25130(2)(1)).

2. “Rent” does not indjude the per diem and mjieage charges paid by
the taxpayer for the tempdrary use of railroad cags owned or operated by
another railroad. _

3. A “locomotive-mite” i} the movement ofa locomotive (a self-pro-
pelled nnit of equipment desikned solely for fnoving other equipment) &
distance of one mile under its §wn power, /

4. A “car-mile” is a movemeqt of 2 upfl of car equipment a distance
of one mile. /

(B) General—Railroad cars owped And operated by other railroads
and temporarily nsed by the taxpayéy # its business and for which a per
diem or mileage charge is made are Mot included in the property factor
as rented property. Railroad cars owsied and operated by the taxpayer and
temporarily used by other railroad in their business and for which 2 per
diem charge is made by the taxpgyer are¥ncluded in the property factor
of the taxpaver.

(C) Mumerator

1. In determining the nusmefator of the property factor, all property, ex-
cept mobile or movable progerty such as passepger cars, freight cars, lo-
comotives and freight confainers which are located within and withont
this state during the incopie year, shall be included in the numerator of
the praperty factor in acgordance with Sections 25 529-25131, California
Revenne and Taxatiory Code, inclusive, and Califérnia Administrative
Code, Title 18, Regufations Section 25129-25131, pclusive.
le property such as passenger cakg, freight cars, lo-
thin and witheut

the ratio which “locomotive—miies”™ anyl “car—miles”

to ihe total ﬁverywhere

the compensation required to be reported to this Sate for
ng tax purposes under the provisions of 49 USC 11504 bears

(3 Recexpis Factor
) Genesal—Per diem and mileage charpes which are collectzd by
thé taxpayer shall be excluded from the receipts factor.

{8) MNumegator

e

1. The total revenue of the laxpayer in this state during the incorme y&ar

and express haidled in passenger service) which both priginate and ter-
minate within thys state; and
(I} That portidn of the receipts from the transpaftation of interstate
passengers (includipg mail and express bandled in pgssenper service) de-
termined by the ratry which the miles traveled by stich transportation on
the lines of the taxpayer in this state bears to thefotal miles traveled in
such transportation ok the lines of the taxpayer/firorn point of origin to
destination.
NOTE: Anthority cited: Sektion 26422, Revenue angi Taxatior Code. Reference:
Section 25137, Revenue an| Taxation Code.
HIsTORY
operative 7-15-87 (Register 87, No, 25),

1. New section filed 6-15-87

§ 26137~10. Combinatign of General (Non—Financial) and
Financial Corporatios.

(a) Application.

(1) The income of a unitary husingss which is conducted by twa oz
more entities, one or more of which would be classified as a bank or fi-
nancial corporation and ens or mgré of which would be classified as a
general corporation for purposes of the Revenue and Taxation Code, sec-
tions 23001, et seq., whose predosnipant activity is other than financial
activity, shall be allocated and apport pned purstant to this regulation for
income years beginning on or afier Jajuary 1, 1989.

(2) A unitary business subjegt to thid regulation normally consists of
a parent corporation engaged by 1iself, ol with or through a subsidiary or
subsidiaries, in a mining, magufacturing, \mercantile or service business
which forms z anitary subsidiary or subsjdiaces to perforia financial

extension of credit for the purchase of geods from the store The unitary
business is subject to yhe regulation.

2. A manufacturer Of consumer producis estabiishes a unttary subsid-
iary to provide finagfeing to third-party marketers\of its product and/or
financing for the pufchasers of such products from third pacties. The unj-
tary business is subject ta the regulation,

3. A bank forms a unjtary subsidiary to hold title Yo its headgnarters
buildings and branch locations. The uniary business isyiot subject fo the

regulation.

(b} Definitigas.

1) Bank of Financial Corporation. A "bank or financi#] corporation”
is an entity whose tax, if it were doing business in Califorgia, would be

determined/pursuant to Revenue and Taxation ode sections 23187 and
23183,

(2} Finpncial Activity. “Financial” activity is an activity involving the
nse of mfoneyed capital in aclivities which are in competition\with and
which gre substantially similar to those which natfonal banks are per-
mitted/to conduct.

(3Y General Corporation. A “general corporation” is a corpdyation
whoge tax, if it were doing business in California, would be detenééned
pargnant to Revenve and Taxation Code sectien 23131, itis a corporation
witich is neither 2 bank nor a financial corporation. {See subsection

Begisier 2812, Na, 13; 3302012
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Case Study #1

A television station, located outside the City of Los Angeles, was subject to a multi-year
audit. The television station broadcasts over a wide range of southern California. Asa
result of the andit, Office of Finance accepied apportionment based solely on where
advertising agency that sold the local time was located (within and without the City).
The Office of Finance did not address apportionment on the basis of expenses/cost of
operation. Agency comimissions and national advertising revenue were excluded from
taxable gross receipis.

Case Study # 2

A broadcaster is located outside the City limits and does not transmit a signal. This
broadcaster sells commercial advertising time for broadeast on its nationwide network
of television stations. This taxpayer uses an apportionment method based on a
numerator of sales executive salaries, working in the area of southern California, over a
denominator of total nationwide costs of operation. The company is apportioning its
national sales income, net of agency commissions.

Case Studvy #2

A television station is located physically inside the City of Los Angeles, with signal
coverage inside and outside the City of Los Angeles over most of Southern California.
Prior to 1988, the broadcaster had apportioned its gross receipts based on a
cornbination of audience and geographic viewing area. In 1990, a City Clerk auditor
rejected the broadeaster’s apportionment formula and caused the broadcaster to use an
expense methodology to apportion its gross receipts. The new methodology, based on
expenses included costs associated with the day-to-day operations of the station. Since
the broadcaster did not keep business records that identified in-city and out-of-city
expenses, the taxpayer developed estimates of what portion of its operating costs were
incurred inside and outside the City limits. Since 1990, the broadcaster has paid the
City’s business tax based upon the expense methodology, based upon its own estimates,
which exclude National Sales and agency commissions from the gross receipts.

Case Study # 4

Taxpayer is the owner of a television station located in Los Angeles, California.
Taxpayer’s station broadecasts over a wide geographical area, referred to as its
Designated Market Area (DMA). Its DMA includes 8 different counties located in
multiple states. Taxpayer’s station produces local programming and acquives additional
programrming for broadcast. Taxpayer’s revenue is generaied from the sale of
advertising for broadcast on ifs station. Advertising is sold by the station’s sales
employees.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue. Since taxpayer’s revenue is generated from activity located both
within and without the City, the station apportions its gross receipts subject to tax.



Taxpayer uses an apportionment formula based on a combination of the location of its
television audience and the station expenses located within the City in relation to the
total everywhere. Taxpayer uses the provisions of City Clerk Ruling 15 in conjunction
with the expense portion of the formula to cornplete the annual apportionment
caleulation. Taxpaver is audited by the City and the apportionment formula is
determined to be acceptable.

Case Study #5

Taxpayer is the owner of a radio station located in Los Angeles, CA. Taxpaver's station
broadcasts in Los Angeles and throughout several additional counties in southern
California. Taxpayer’s station produces local programming and acquires additional
programming for broadcast. Taxpayer’s revenue is generated from the sale of
advertising for broadcast on ifs station. Advertising is sold by the station’s sales
employees. The sales employees spend a majority of the time outside of their office
selling advertising time for broadcast on the station.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue. Since taxpayer’s gross receipts is generated from activity located
both within and without the City, it apportions its gross receipts subject to tax.
Taxpayer uses an apportionment formula based on the station expenses located within
the City in relation to total station expenses.

The City andits the taxpayer’s returns. The City anditor determines the expenses used to
calculate the apportionment formula are not supportable nor do they fairly represent
the amount of business activity within and without the City of Los Angeles.

The taxpayer and auditor do not reach agreement on an apportionment formula which
results in the disallowance of any apportionment of the station’s gross receipts. Audit
assessments are finalized based on 100% of gross receipts being attributable to Los
Angeles. Taxpayer requests an Administrative Review Hearing. The Assessment
Review Officer affirms the audit findings.

Taxpayer requests a hearing before the Board of Review (BOR). Taxpayer argues in the
hearing that they are entitled to apportionment of the station’s gross receipts. Taxpayer
argues more than one method of apportionment exists to fairly represent the business
conducted in the City. Taxpayer provides one method based on the activity of the sales
employees and their substaniial ime spent at the advertiser’s location. Another method
is discussed that is based on the location of the station’s listeners. The BOR renders no
opinion or decision at the conclusion of the hearing.

Taxpayer is contacted by a City auditor who says the station is entitled to
apportionment. The anditor says the taxpayer must use the ‘general expense method’ of
apportionment. The auditor explains that the general expense method means an
apportionment formula caleulated by reviewing all the expenses of the station.

Taxpaver performs a complete and detailed analysis of all station expenses o arrive at a
revised apportionment formula. Taxpayer submits a schedule with the revised formula
to the auditor that apportions an increased amount of gross receipts to the City.



The BOR issues a decision that says the station is entitled to apportionment of gross
receipts derived from local advertising revenue. The decision also substantially modifies
the revised formula submitted by the taxpayer to exclude several expenses as not
supportable of taxpayer activity within the City of Los Angeles. The final
apportionment formula issued by the BOR apporticns an even greater amount of gross
receipts 1o the City.

Case Studv £ 6

Taxpayer is the owner of a television station located in Los Angeles, CA. Taxpayer's
station broadcasts over a wide geographical area, referred o as its Designated Market
Area (DMA). Tts DMA includes 8 different counties located in multiple states.
Taxpayer’s station produces local programming and acquires additional programming
for broadeast. The majority of taxpayer’s revenue is generated from the sale of
advertising which is aired during its daily broadcasts. Most advertising is generated by a
group of taxpayer’s employees (sales executives). The sales executives generally spend
the majority of their time visiting potential advertisers or their representative (agency)
directly. The sales execuiives typically spend a substantial amount of time at these
locations discussing, negotiating and/or consummating deals for station advertising.

Taxpayer files an annual Business License Tax Return and pays tax on its local
advertising revenue (gross receipts) in accordance with LAMC §21.45(a). Since
taxpayer’'s gross receipts is generated from activity located both within and without the
City, it apportons its gross receipts in accordance with LAMC §21.45(a) 3. Taxpayer
uses an apportionment formula based on the average of the ratios of its geographical
broadcast area, City population and ifs househeld television audience in relationship to
that in its total viewing area. Taxpayer also includes in the formula the approach found
in City Clerk Ruling 15 to atiribute 20% of the non-City gross receipts.

The City audits taxpayer’s annual returns and denies any apportionment of the station’s
gross receipts. Audit assessments are finalized based on 100% of gross receipts being
attributable to Los Angeles. Aun Assessment Review Officer affirms the andit findings.

Taxpayer requests a hearing before the Board of Review (BOR). Taxpayer argues in the
hearing that they are entitled to apportionment of the station’s gross receipts. The BOR
renders no opinion or decision at the conclusion of the hearing.

Taxpayer is contacted by a City auditor who says the station is entitled to
apportionment. The auditor says the taxpayer must use an expense method of
apportionment. Taxpayer requests additional hearing time to discuss the various
methods of apportionment allowable under LAMC §21.45(a) 3. The BOR denies the
request for additional hearing time.

Taxpayer prepares revised payrell expense method apportionment formula focused
specifically on the sales executives and where they perform a majority of their activity,
the location of the advertiser or their agency. Taxpayer submits a schedule with the
revised formitla to the BOR that apportions an amount of gross receipts to the City,



The BOR {ssues a decision that concludes the apportionment formula used o the
returns as filed is not appropriate. The decision also substantially modifies the revised
formula submitted by the taxpayer to include all station payroll in the factor, not just
that of the sales executives. The final apportionment formula issued by the BOR
apportions an amount of gross receipts to the City, more than double the amount

apportioned by the taxpayer.
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Attachment 2

Alternative Tax Apportion Methods

Cost Allocation Method

In some cases, where the 80-20 factor does not accurately capture the tax owed, the
Office of Finance may use the Cost Allocation method to determine what percentage of
gross receipts to apportion. When using Cost Allocation method, the Office of Finance
includes the following expenses in the calculation: 1) payroll; 2) property: lease, rent or
depreciation; and 3) expenses related to payroll and property.

Total Expense Method

The Office of Finance indicates that this is, theoretically, the most accurate method of
apportionment. In using this formula, total expenses are defined as the aggregate of
payroll expense, property expense, and all other expenses related to payroll and property.
This could include payroll, payroll taxes, rent, equipment lease, depreciation, utilities,
insurance, repairs and maintenance, The measure of tax is calculated as follows:

(In-City Total Expenses / Total Expenses) x Total Gross Receipts

Total Payroll Method

The Office of Finance indicates that this method may not be as aceurate and reflective of
the true gross receipts as the Total Expenses Method because only the payroli expense is
included in the formula. The measure of tax is calculated as follows:

(In-City Payroll Expenses / Total Payroll Expenses) x Total Gross Receipts

Cost Maintaining Method

The Office of Finance indicates that this method is not an accurate and fair method of
apportionment as it fails to account for profit. Under this method, the cost of maintaining
pertains to all the costs incurred in the City including the expenses incurred to pay
independent contractors since the purpose in this situation is not to develop a percentage
to apportion gross receipts. Instead, the Office of Finance is attempting to determine the
minimum amount that must be reported as gross receipts. To determine gross receipts in
this situation the Office of Finance only considers total Los Angeles Cost Incurred in the

City.




