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Los Angeles under federal investigation over disabled housing 
U.S. attorney is looking into whethe1·laws designed to protect the disabled wer·e ignored on projects using federal funds. 

December 11. 20111 By David Zahniser, Los Angeles Times 

The U.S. attorney has 18unched a fraud investigation to detennine whether Los Angeles city officials ignored federal laws designed to protect the disabled when 
buililingorEringuphownn~ 

City Atty. Carmen Trutanicb and the Community Redevelopment Agency received letters last week from the U.S. attorney's civil fraud unit instructing them to 
preserve records for housing developments that have received federal funds through the city since 1988 - a time frame that covers scores of projects. 

The investigation spans January 2001 to the present, the letters said. If violations are uncovered, city agencies that used federal housing funds could face 
financial penalties, lose out on future grants or possibly become the subject of a criminal investigation. said Bill Carter, Trutanich's senior deputy. 

"The federal government is obviously taking this investigation vezy seriously." he said. 

Carter said he does not lmowwhat sparked the federal inquiry. But Becky Dennison, co--director of the advocacy group known as the Los Ange1es Community 
Action Networl4 said disabled rights activists have repeatedly gone to the redevelopment agency to complain that housing bunt or renovated with agency funds 
bas violated provisions of the Americans With Disabilities Act. 

In testimony and in person,. activists alleged that doors were sometimes too heavy for wheelchair users to open. elevators were not working in at least one city­
funded building. and managers either refused to rent to wheelchair users or did not have apartments available for them. Dennison said. 

The redevelopment agency convened a task force to come up with sttategies for addressing complaints two years ago, part of a settlement of a lawsuit over the 
downtown Alexandria Hotel. according to documents. That action alleged that disabled tenants were wrongly evicted and faced discrimination during repairs 
to the bui1ding. 

Dennison. whose group was a plaintiff in the lawsuit, said her group made recommendations to the task force that were not accepted by redevelopment 
officiaJs. including the creation of a database of all wheelchair accessible units that have been funded by the city. The recommendations "never went 
anywhere." Dennison said. "and it was clear the violations were widespread." 

Christine Essel, the top executive at the redevelopment agency, referred questions to the office of Mayor Antonio ViUaraigosa, which referred questions to the 
U.S. attorney's office. which had no comment. Madeline Janis,. one ofVillaraigosa's redevelopment commissioners, confirmed that her agency bad received 
complaints from as many as 15 disabled rights activists over the last six years. 

"' was compelled by their stories and very interested in seeing the agency develop a policy." she said. "I don't have information on whether they were legitimate 
or not." 

Paula Pearlman, executive director of the Disability Rights Legal Center, said activists for the disabled are frequently treated as gadflies by decision makers. 
She .said that, based on interviews and investigations by her group, L.A. officials have not been ensuring that their redevelopment pl"Qiects comply with federal 
Jaw. 

"People go to rent them and there are no accessible units, or they go to rent them, and the luxury units are accessible but not the low~income housing units," 
she said. 

Carter said city officials are trying to determine whether the federal investigation focuses exclusively on redevelopment projects or takes in other city agencies, 
. such as the Community Development Department and the Housing Department- both of which provide federal funds for housing projects. Either way, the 

letters from the Department of Justice cap a year of other inv~gations at City Ha11, covering an array of agencies and allegations. 

The FBI conducted a sting at the Department of Building and Safety. arresting two employees on suspicion of accepting bnDes. Department officials launched 
their own inquh:y and fired two additional employees. one of whom bas filed an appeal. 

Federal prosecutors are also investigating allegations that Advanced Development and Investment, an affordable housing developer, defrauded the city of tens 
of millions of dollars by inflating invoices for pl'Qiects that had received mt11ions of dollars in city subsidies. In June, the City Ethics Commission opened it.'l 
own investigation into that developer's lobbyist, former Los Angeles City Councilman Richard Alatorre, according to documents obtained by The Times. 

Meanwhile,. L.A. County Dist. Atty. Steve Cooley is probing allegations that Villaraigosa"s appointees on the housing authority board violatedeonflict-of­
interest laws and engaged in "double dipping" - getting reimbursed twice for the same eq>ense. 

The letters sent to Trutanich and the redevelopment agency, both dated Nov. 30, said federal prosecutors are tcying to determine whether city officials falsely 
told the federal Housing and Urban Development Department that they were in compliance with federal re_gulations requiring protections for those with 
disabilities. 

"Obviously, this is troubling. particularly on top of all the other investigations happening in the city today," said City Controller Wendy GreueL "As someone 
who setVed at HUD and knows housing issues, these are laws that need to be followed, plain and simple." 

http:/ /articles.latimes.com/print/20 11/dec/11/local/la-me-disabled-probe-20111212 12/13/2011 



Federal Register/Vol. 76, No. 221/Wednesday, November 16, 2011/Proposed Rules 70921 

Persons interested in being placed on 
a mailing list for fotore NPRM's should 
contact the FAA's Office of Rulemaklng, 
(202) 267-9677, for a copy of Advisory 
Circular No. 11-2A, Notice of Proposed 
Rulemaklng Distribution System, which 
describes the application procedure. 

'ThePropo 
The FAA proposing an amendment 

to Title 14 Go of Federal Regulations 
(14 GFR) part by amending Glass E 
airspace design d as an extension to 
Class C airspace ea for City of 
Colorado Springs unicipal Airport, 
Colorado Springs, • Airspace 
reconfiguration is n essary due to the 
decommissioning of e Black Forest 
TAGAN. Also, the geo aphic 
coordinates of the airpo would be 
updated to coincide witH e FAA's 
aeronautical database. Co oiled 
airspace is necessary for th afety and 
management of IFR operatio at the 
Airport. 

Class E airspace designation are 
published in paragraph 6003, o AA 
Order 7400.9V, dated August 9, 11, 
and effective September 15, 2011, 
is incorporated by reference in 14 
71.1. The Glass E airspace desiguati 
listed in this document will be 
published subsequently in this Order. 

The FAA has determined this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. 
Therefore, this proposed regulatio 1) 
is not a "significant regulatory ac · n" 
under Executive Order 12866; (2 s not 
a "significant rule" under DOT 
Regulatory Policies and Proce es ( 44 
FR 11034; February 26, 1979 and (3) 
does not warrant preparatio of a 
regulatory evaluation as th anticipated 
impact is so minimal. Si this is a 
routine matter that will ly affect air 
traffic procedures and navigation, it 
is certified this propo d rule, when 
promulgated, would ot have a 
significant econom · impact on a 
substantial numbe of small entities 
under the criteri f the Regulatory 
Flexibility Act. 

The FAA's a ority to issue rules 
regarding avi on safety is found in 
Title 49 oft U.S. Code. Subtitle 1, 
section 106 escribes the authority for 
the FAA ministrator. Subtitle VIT, 
Aviation rograms, describes in more 
detail scope of the agency's 
autho · . This rulemaking is 
pro gated under the authority 
des ed in subtitle Vll, part A, subpart 

lion 40103. Under that section, the 
is charged with prescribing 

lations to assign the use of the 

airspace necessary to ensure the safety 
of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority as it would 
amend controlled airspace at City of 
Colorado Springs Municipal Airport, 
Colorado Springs, GO. 

Ust of Subjects in 14 GFR P 

Airspace, Incorporation 
Navigation (air). 

The Proposed Amen 

Accordingly, pursu t to the 
authority delegated me, the Federal 
Aviation Adminis tion proposes to 
amend 14 GFR p 71 as follows: 

PART 71-DES NATION OF CLASS A, 
B, C, D AND IRSPACE AREAS; AIR 
TRAFFIC SE ICE ROUTES; AND 
REPORTIN POINTS 

thority citation for 14 GFR 
ntinues to read as follows: 

Auth ity: 49 U.S.C. 106(g), 40103, 40113, 
40120 .0. 10854, 24 FR 9565, 3 CFR, 1959-

omp., p. 389. 

2. The incorporation by reference in 
4 GFR 71.1 of the Federal Aviation 

Administration Order 7400.9V, Airspace 
esignations and Reporting Points, 
ted August 9, 2011, and effective 

S tember 15, 2011 is amended as 
fol ws: 

ph 6003 Class E airspace designated 
ension to Class C surface areas. 

* * * 
Colorado Springs, CO 

o Springs Municipal Airport, 

(Lat. 38°48'21 N., long. 104°42'03n W.) 

That airspace e ending upward from the 
surface within 2.4 iles northwest and 1.2 
miles southeast of City of Colorado 
Springs Municipal ort 025° bearing 
extending from the 5- 'le radius of the 
airport to 8.9 miles no east and within 1.4 
miles each side of the rt 360° bearing 
extending from the 5-mile dius of the 
airport to 7.7 miles north o e airport. 

Issued in Seattle, Wasbin 
November 8, 2011. 
William Buck, 

Acting Manager, Operations Sup 
Western Service Center. 
[FR Doc. 2011-29635 Filed 11-15-11; 8: aml 

BILUNG CODE 491()-13-P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

24 CFR Part 100 

[Docket No. FR-5501H'-Q1] 

RIN 2529-AA96 

Implementation of the Fair Housing 
Act's Discriminatory Effects Standard 

AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD. 
ACTION; Proposed rule. 

SUMMARY; Title VIII of the Civil Rights 
Act of 1968, as amended (Fair Housing 
Act or Act), prohibits discrimination in 
the sale, rental, or financing of 
dweHings and in other housing-related 
activities on the basis of race, color, 
religion, sex, disability, familial status, 
or national origin.1 HUD, to which 
Congress gave the authority and 
responsibility for administering the Fair 
Housing Act and the power to make 
rules implementing the Act, has long 
interpreted the Act to prohibit housing 
practices with a discriminatory effect, 
even where there has been no intent to 
discriminate. 

The reasonableness of HOD's 
interpretation is confirmed by eleven 
United States Courts of Appeals, which 
agree that the Fair Housing Act imposes 
liability based on discriminatory effects. 
By the time the Fair Housing 
Amendments Act became effective in 
1989, nine of the thirteen United States 
Courts of Appeals had determined that 
the Act prohibits housing practices with 
a discriminatory effect even absent an 
intent to discriminate. Two other United 
States Courts of Appeals have since 
reached the same conclusion, while 
another has assumed the same but did 
not need to reach the issue for purposes 
of deciding the case before it. 

Although there has been some 
variation in the application of the 
discriminatory effects standard, neither 
HUD nor any Federal court has ever 
determined that liability under the Act 
requires a finding of discriminatory 
intent. The purpose of this proposed 
rule, therefore, is to establish uniform 
standards for determining when a 
housing practice with a discriminatory 
effect violates the Fair Housing Act. 
DATES: Comment due date: January 17, 
2012. 
ADDRESSES: Interested persons are 
invited to submit written comments 
regarding this proposed rule to the 

1 This preamble uses the term "disability" to refer 
to what the Act and its implementing regulations 
term a "handicap." 
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Regulations Division, Office of General 
Counsel, Department of Housing and 
Urban Development, 451 7th Street SW., 
Room 10276, Washington, DC 20410. 
All communications should refer to the 
above docket number and title. There 
are two methods for submitting public 
comments. 

1. Eledronic Submission of 
Comments. Interested persons may 
submit comments electronically through 
the Federal eRulemaking Portal at 
http://www.regulations.gov. HUD 
strongly encourages commenters to 
submit comments electronically. 
Electronic submission of comments 
allows the commenter maximum time to 
prepare and submit a comment, ensures 
timely receipt by HUD, and enables 
HUD to make them immediately 
available to the public. Comments 
submltted electronically through the 
http://www.regulations.gov Web site can 
be viewed by other commenters and 
interested members of the public. 
Commenters should follow the 
instructions provided on that site to 
submit comments electronically. 

2. Submission of Comments by Mail. 
Comments may be submitted by mail to 
the Regulations Division, Office of 
General Counsel, Department of 
Housing and Urban Development, 451 
7th Street SW., Room 10276, 
Washington, DC 20410-0500. 

Note: To receive consideration as public 
comments, comments must be submitted 
through one of the two methods specified 
above. Again, all submissions must refer to 
the docket number and title of the rule. 

No Facsimile Comments. Facsimile 
(FAX) comments are not acceptable. 

Public Inspection of Public 
Comments. All properly submitted 
comments and communications 
submltted to HUD will be available for 
public inspection and copying between 
8 a.m. and 5 p.m. weekdays at the above 
address. Due to security measures at the 
ffiJD Headquarters building, an 
appointment to review the public 
comments must be scheduled in 
advance by calling the Regulations 
Division at (202) 708-3055 (this is not 
a toll-free number). Individuals with 
speech or hearing impairments may 
access this number via TTY by calling 
the Federal Relay Servlce at (800) 877-
8339. Copies of all comments submitted 
are available for inspection and 
downloading at http:// 
www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: 
Jeanine Worden, Associate General 
Counsel for Fair Housing, Office of 
General Counsel, U.S. Department of 
Hol!sing and Urban Development, 451 
7tb Street SW., Washington, DC 20411l--

0500, telephone number (202) 402-
5188. Persons with hearing and speech 
impairments may contact this phone 
number via TTY by calling the Federal 
Information Relay Service at (800) 877-
8399. 
SUPPLEMENTARY INFORMATION: 

I. Background • 
A. History of Discriminatory Effects 
Liability Under the Fair Housing Act 

The Fair Housing Act declares it to be 
"the policy of the United States to 
provide, within constitutional 
limitations, for fair housing throughout 
the United States." 2 Congress 
considered the realization of this policy 
"to be of the highest priority."' The 
language of the Fair Housing Act 
prohibiting discrimination in housing is 
"broad and inclusive";4 the purpose of 
its reach is to replace segregated 
neighborhoods with "truly integrated 
and balanced living patterns." 5 In 
commemorating the 40th anniversary of 
tbe Fair Housing Act and the 20th 
anniversary of the Fair Housing 
Amendments Act, the House of 
Representatives recognized that "the 
intent of Congress in passing the Fair 
Housing Act was broad and inclusive, to 
advance equal opportunity in housing 
and achieve racial integration for the 
benefit of all people in the United 
States.'' 6 

In keeping with the "broad remedial 
intent" of Congress in passing the Fair 
Housing Act,7 and consequently the 
Act's entitlement to a "generous 
construction," 6 mm. to which 
Congress gave the authority and 
responsibility for administering the Fair 
Housing Act and the power to make 
rules to carry out the Act,9 has 
repeatedly determined that tbe Fair 
Housing Act is directed to the 
consequences of housing practices, not 
simply their purpose. Under the Act, 
housing practices-regardless of any 
discriminatory motive or intent-cannot 
be maintained if they operate to deny 
protected groups equal housing 
opportunity or they create, perpetuate, 
or increase segregation without a legally 
sufficient justification. 

Accordingly, HUD has concluded that 
the Act provides for liability based on 

2 See 42 U.S.C. 3601. 
3 Trafficante v. Metro. life Ins. Co., 409 U.S. 205, 

211 (1972) (internal citation omitted). 
4 Id. at 209. 
SJd.at211. 
6 H. Res. 1095, 110th Cong., 2d Sess., 15.-t Cong. 

Rec. H2280-01 (April15, 2008) {2008 WL !:733432). 
7 Havens Realty Corp. v. Coleman, 455 U.S. 363, 

380 {1982}. 
8 City of Edmonds v. Oxford House, Inc., 514 U.S. 

725, 731-732 {1995). 
o Se-e42 U.S.C. 3608(a) and 42 U.S.C. 3614a. 

discriminatory effects without the need 
for a finding of intentional 
discrimination. For example, HUD's 
Title VJll Complaint Intake, 
Investigation and Conciliation 
Handbook (Handbook), which sets forth 
HUD's guidelines for investigating and 
resolving Fair Housing Act complaints, 
recognizes the discriminatory effects 
theory of liability and requires HUD 
investigators to apply it in appropriate 
cases. to In adjudicating charges of 
discrimination filed by HUD under the 
Fair Housing Act, HUD administrative 
law judges have held that the Act is 
violated by facially neutral practices 
that have a disparate impact on 
protected classes.1 1 HUD's regulations 
interpreting the Fair Housing Act 
prohibit practices that create, 
perpetuate, or increase segregated 
housing patterns.12 HUD also joined 
with the Department of Justice and nine 
other Federal enforcement agencies to 
recognize that disparate impact is 
among the "methods of proof oflending 
discrimination under the * * * Act" 
and provide guidance on how to prove 
a disparate impact fair lending claim.13 

In addition, in regulations 
implementing the Federal Housing 
Enterprises Financial Safety and 
Soundness Act, HUD prohibited 
mortgage purchase activities that have a 
discriminatory effect. In enacting these 
regulations, 14 which prescribe the fair 
lending responsibilities of the Federal 
National Mortgage Association (Fannie 
Mae) and tbe Federal Home Loan 
Mortgage Corporation (Freddie Mac), 
HUD noted that "the disparate impact 
(or discriminatory effect) theory is 
firmly established by Fair Housing Act 
case law" and concluded that disparate 
impact law "is applicable to all 

10 See, e.g., Handbook at 3-25 {the Act is violated 
by an "action or policy (that] has a 
clisproportionately negative effect upon persons of 
a particular race, color, religion, sex, familial status, 
national origin or handicap status"); id. at 2-27 ("a 
respondent may be held liable for violating the Fair 
Housing Act even if his action against the 
complainant was not even partly motivated by 
illegal considerations"}; id. at 2-27 to 2-45 {HUD 
guidelines for investigating a disparate impact 
claim and establishing its elements}. 

uSee e.g., IIUD v. Twin brook Village Apts., 2001 
WL 1632533,at *17 (HUOALJ Nov. 9, 2001} ("A 
violation of the [Act) may be premised on a theory 
of disparate impact."); IiUDv. Ross, 1994 WL 
326437, at *5 {HUD ALJ}uly 7, 1994) ("Absent a 
showing of business necessity, facia1ly neutral 
policies which have a discriminatory impact on a 
protected dass violate the Act."}; HUD v. Carter, 
1992 WL 406520, at *5 {HUD ALJ May 1. 1992) 
("The application of the discriminatory effects 
standard in cases under the Fair Housing Act is well 
established."). 

12 See 24 CFR 100.70. 
ta Policy Statement on Discrimination in Lending, 

59 FR 18,266, 18,268 (Apr. 15, 1994). 
14 See 24 CFR 81.42. 
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segments of the housing marketplace, 
including the GSEs." 15 

Moreover, all Federal courts of 
appeals to have addressed the question 
have held that liability under the Act 
may be established based on a showing 
that a neutral policy or practice either 
has a disparate impact on a protected 
group tG or creates, perpetuates, or 
increases segregation,17 even if such a 
policy or practice was not adopted for 
a discriminatory purpose. 

The Fair Housing Act's discriminatory 
effects standard is analogous to the 
discriminatory effects standard under 
Title VO of the Civil Rights Act of 1964 
(42 U.S.C. 2000e), which prohibits 
discriminatory employment practices. 
The U.S. Supreme Court held that Title 
VII reaches beyond intentional 
discrimination to include employment 
practices that have a discriminatory 
effect.ta The Supreme Court explained 
that Title VII "proscribes not only overt 
discrimination but also practices that 
are fair in form, but discriminatory in 
operation." 19 

It is thus well established that liability 
under the Fair Housing Act can arise 
where a housing practice is 
intentionally discriminatory or where it 
has a discriminatory effect. zo A 

15 The Secretary of HUD' s Regulation of the 
Federal National Mortgage Association (Fannie 
Mae) and the Federal Home Loan Mortgage 
Corporation {Freddie Mac), 60 FR. 61,846, 61,867 
{Dec. 1, 1995). 

1s See, e.g., Graoch Assocs. #33, L.P. v. LouisviJJe/ 
Jefferson County Metro Human Relations Comm'n, 
508 F.3d 366, 374 {6th Cir. 2007); Reinlmrt v. 
Lincoln County, 482 F.3d 1225, 1229 {10th Cir. 
2007); Charleston Housing Auth. v. U.S. Dep't of 
Agric., 419 F.3d 729, 74o-41 {8th Cir. 2005); 
Langlois v. Abington Hous. Auth., 207 F.3d 43, 49-
50 (1st Cir. 2000); Simms v. First Gibraltar Bank, 
83 F .3d 1546, 1555 (5th Cir. 1996}; Jackson v. 
Okaloosa County, Fla., 21 F.3d 1531, 1543 (11th 
Cir. 1994); Keith v. Volpe, 858 F.2d 467, 484 (9th 
Cir. 1988); Huntington Branch, NAACP v. Town of 
Huntington, 844 F.2d 926,938 (2d Cir. 1988), 
judgment affd, 488 U.S. 15 (1988); Re.<>ident 
Advisory Board v. Rizzo, 564 F.2d 126, 1.49-50 {3d 
Cir. 1977); BeWeyv. Turtle Creek Assocs., 736 F.2d 
983, 986-89 (4th Cir. 1984); Metro. Housing Dev. 
Corp. v. Village of Arlington Heights, 558 F.2d 
1283, 1290 (7th Cir. 1977). 

11 See, e.g., Grooch Associates #33, L.P. v. 
l..ouisville/Jefferson County Metro Human Relations 
Comm'n, 508 F.3d 366, 378 (6th Cir. 2007); 
Hallmark Developers, Inc. v. Fulton Coui!ty, Ga., 
466 F.3d 1276, 1286 {11th Cir. 2006); Huntington 
Branch, NAACPv. Town of Huntington, 844 F.2d 
926,937 {2d Cir. 1988), affd, 488 U.S. 15 {1988) 
(per curium); Betsey v, Turtle Creek Assocs., 736 
F.2d 983, 987 n.3 {4th Cir. 1984); Metro. Housing 
Dev. Corp. v. Village of Arlington Heigbts, 558 F.2d 
1283, 1.290--1291 (7th Cir. 1977); U11ited States. v. 
City of Black Jack, Missouri, 508 F.2d 1179, 1184-
86 (8th Cir. 1974); see also Trafficante, 409 U.S. at 
209-210. 

ts See Griggs v. Duke Power Co., 401 U.S. 424, 
433-34 (1971). 

t9Jd. at 431. 
20 See, e.g., 42 U.S.C. 3604(a), (b), (f)(1), {.£){2); 42 

U.S.C. 3605; 42 U.S.C. 3606. Liability under the Fair 
Housing Act can also arise in other ways, for 

discriminatory effect may be found 
where a housing practice has a disparate 
impact on a group of persons protected 
by the Act, or where a housing practice 
has the effect of creating, perpetuating, 
or increasing segregated housing 
patterns on a protected basis. zt 

B. Application of the Discriminatory 
Effects Standard Under the Fair 
Housing Act 

While the discriminatory effects 
theory of liability under the Fair 
Housing Act is well established, there is 
minor variation in how HUD and the 
courts have applied that tl1eory. For 
example, HUD has always used a three­
step burden-shifting approach,22 as do 
many Federal courts of appeals.23 But 
some courts apply a multi-factor 
balancing test,24 other courts apply a 
hybrid between the two,25 and one court 

example, where a reasonable person would find a 
notice, statement, advertisement, or representation 
to be discriminatory, see 42 U.S.C. 3604(c), or 
where a reasonable accommodation is refused, see 
42 U.S.C. 3604(.£)(3). The Act also imposes an 
affirmative obligation on HUD and other executive 
departments and agencies to administer their 
programs and activities related to housing and 
urban development in a manner affirmatively to 
further the purposes of the Fair Housing Act. See 
42 U.S.C. 3608{d); see also 3608(e)(5). 

2'1 A "discriminatory effect" prohibited by the Act 
refers to either a "disparate impact" or the 
"perpetuation of segregation." See, e.g. Graocb 
Associates #33, I~.P. v. Louisville/Jefferson County 
Metro Human Relations Comm'n, 508 F.3d 366, 378 
{6th Cir. 2007) (there are "two types of 
discriminatory effects which a facially neutral 
housing decision can have: The first occurs when 
that decision has a greater adverse impact on one 
racial group than on another. The second is the 
effect which the decision has on the community 
involved; if it perpetuates segregation and thereby 
prevents interracial association it will be 
considered invidious under the Fair Housing Act 
independently of the extent to which it produces 
a disparate effect on different racial groups."}. 

z2see, e.g., HUDv. Pfaff, 1994 WL 592199, at *8 
{HUD ALJ Oct. 27, 1994); HUD v. Mountain Side 
Mobile Estates P'ship, 1993 WL 367102, at *6 (HUD 
ALJ Sept. 20, 1993);HUDv. Carter, 1992 WL 
406520, at *6 (HUD ALJ May 1, 1992); Twinbrook 
Village Apts., 2001 WL 1632533, at *17 (HUD ALJ 
Nov. 9, 2001); see also Policy Statement on 
Discrimination in Lending, 59 FR. 18,266, 18,269 
(Apr. 15, 1994) (applying three-step test without 
specifying where the burden lies at each step). 

23 See, e.g., Oti Kaga, Inc. v. S. Dakota Hous. Dev. 
Auth., 342 F.3d 871, 883 (8th Cir. 2003); Lapid 
-Laurel, L.L.C. v. Zoning Bd. of Adjustment of Twp. 
of Scotch Plains, 284 F.3d 442,466-67 (3d Cir. 
2002); Langlois v. Abington Hous. Auth., 207 F.3d 
43,49-50 (1st Cir. 2000); Huntington Brunch 
NAACPv. Town of Huntington, N.Y., 844 F.2d 926, 
939 (2d Cir. 1988). 

2-1 See, e.g., Metro. Housing Dev. Corp. v. Village 
of Arlington Heights, 558 F.2d 1283, 1290 (7th Cir. 
1977) (four-factor balancing test'). 

25 See, e.g., Mountain Side Mobile Estates v. Sec'y 
HUD, 56 F.3d 1243, 1252, 1254 (10tll Cir. 1995) 
{three-factor balancing test incorporated into 
burden shifting framework to weigh defendant's 
justification); Graocll Associates #33, L.P. v. 
Louisville/Jefferson County Metro Human Relations 
Comm'n, 508 F.3d 366, 373 (6th Cir. 2007} 
(balancing test incorporated as elements of proof 
after second step of burden shifting framework). 

applies a different test for public and 
private defendants.z6 

Another source of variation is in the 
application of the burden-shifting test. 
Under the burden-shifting approach, the 
plaintiff (or, in administrative 
proceedings, the complainant) must 
make a prima facie showing of either 
disparate impact or perpetuation of 
segregation. If the discriminatory effect 
is shown, the burden of proof shifts to 
the defendant (or respondent) to justify 
its actions. If the defendant or 
respondent satisfies its burden, courts 
and HUD administrative law judges 
have differed as to which party bears the 
burden of proving whether a less 
discriminatory alternative to the 
challenged practice exists. The majority 
of Federal courts of appeals that use a 
burden-shifting approach place this 
burden on the plaintiff,Z7 analogizing to 
Title Vll's burden-shifting framework. 2 a 
Other Federal courts of appeals have 
kept the burden with the defendant. 29 

HUD has, at times, placed this burden 
of proving a less discriminatory 
alternative on the respondent and, at 
other times, on the complainant. so 

C. Scope of the Proposed Rule 

This proposed rule establishes a 
uniform standard of liability for facially 
neutral housing practices that have a 
discriminatory effect. Under this rule, 
liability is determined hy a burden­
shifting approach. The plaintiff or 
complainant first must bear the burden 

2GThe Fourth Circuit has applied a four-factor 
balancing test to public defendants and a bm·den­
shifting approach to private defendants. See e.g., 
Betseyv. Turtle CreekAssocs., 736 F.2d 983,989 
n.5 {4th Cir. 1.984}. 

21 See, e.g., Gallagherv. Magner, 619 F.3d 823, 
834 (8th Cir. 2010); Graocll Associates# 33, L.P. v. 
I..ouisvillelfefferson County Metro Human Relations 
Comm'n, 508 F.3d 366, 373-74 (6th Cir. 2007); 
Mountain Side Mobile Estates v. Sec'y HUD, 56 
F.3d 1243, 1254 (10th Cir. 1995). 

zssee, e.g., Graoch, 508 F.3d at 373 (6th Cir. 
2007) ("claims under Title Vll and the {Fair 
Housing Act] generally should receive similar 
treatment"); Mountain Side Mobile Estates v. Sec'y 
HUD, 56 F.3d 1243, 1254 {loth Cir. 1995) 
(explaining that in interpreting Title VII, "the 
Supreme Court has repeatedly stated that the 
ultimate burden of proving tl1at discrimination 
against a protected group has been caused by a 
specific * * * practice remains with the plaintiff at 
all times") (internal citation omitted). 

2 9See, e.g., Huntington Branch NAACPv. Town 
of Huntington, N.Y., 844 F.2d 926, 939 {2d Cir. 
1988); Resident Advisory Board v. Rizzo, 564 F.2d 
126, 146-48 (3d Cir. 1977). 

3UCompare, e.g.,HUDv. Carter, 1992 WL 406520, 
at *6 (HUD ALJ May 1, 1992) (respondent bears the 
burden of showing that no less discriminatory 
alternative exists), and Twinbrook Village Apts., 
2001 WL 1632533, at *17 (HUD ALJNov. 9, 2001) 
{same), with HUD v. Mountain Side Mobile Estates 
P'sllip, 1993 WL 367102, at *6 (HUD ALJ Sept. 20, 
1993) (complainant bears tl1e burden of showing 
tl1at a less discriminatory alternative exists), and 
HUDv. Pfaff, 1994 WL 592199,at *8 {HliD ALJ Oct. 
27, 1994) (same). 
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of proving its prima facie case of either 
disparate impact or perpetuation of 
segregation, after which the burden 
shifts to the defendant or respondent to 
prove that the challenged practice has a 
necessary and manifest relationship to 
one or more ofthe defendant's or 
respondent's legitimate, 
nondiscriminatory interests. If the 
defendant or respondent satisfies its 
burden, the plaintiff or complainant 
may still establish liability by 
demonstrating that these legitimate 
nondiscriminatory interests could be 
served by a policy or decision that 
produces a less discriminatory effect. 3i 

HUD proposes this standard for 
several reasons. First, Title VII, enacted 
four years before the Fair Housing Act, 
has often been looked to for guidance in 
interpreting analogous provisions of the 
Fair Housing Act.32 HOD's proposal is 
consistent with the discriminatory 
effects standard confirmed by Congress 
in the 1991 amendments to Title vn.aa 
Second. HUD's proposal is consistent 
witb the discriminatory effects standard 
applied under the Equal Credit 
Opportunities Act (ECOA),3< which 
borrows from Title VII's burden-shifting 
framework. 35 There is significant 
overlap in coverage between ECOA, 
which prohibits discrimination in 
credit, and the Fair Housing Act, which 

31 See Graoch Associates #33, L.P. v. Louisville! 
Jefferson County Metro Human Relations Comm'n, 
508 F.3d 366, 373-74 (6th Cir. 2007); Oti Kaga, Inc. 
v. S. Dakota Hous. Dev. Auth., 342 F.3d 871, 883 
(8th Cir. 2003); Mountain Side Mobile Estates v. 
Sec'y HUD, 56 F.3d 1243, 1254 (lOth Cir. 1995). 

~:!See, e.g., Trafficante, 409 U.S. at 205; The 
Secretary ofHUD's Regulation of the Federal 
National Mortgage Association (Fannie Mae) and 
the Federal Home Loan Mortgage Corporation 
(F'reddie Mac), 60 FR 61,846, 61,868 {Dec. 1, 1995). 
Short form cite seen. 15. 

33 See 42 U.S. C. 2000e-2(k). 
34 ECOA prohibits discrimination in credit on the 

basis of race and other enumerated criteria. See 15 
u.s.c. 1691. 

3& SeeS. Rep. 94-589, 94th Cong., 2d Sess. (1976} 
("judicial constructions of antidiscrimination 
legislation in t])e employment field, in cases such 
as Griggs v. Duke Power Company, 401 U.S. 424 
(1971), and Albemarle Paper Co. v. Moody(U.S. 
Supreme Court, June 25, 1975) [422 U.S. 405), are 
intended to serve as guides in the application of 
{ECOA}, especially with respect to the allocations 
of burdens of proof."); 12 CFR 202.6(a), n. 2 (1997} 
("The legislative history of [ECOA] indicates that 
the Congress intended an "effects test" concept, as 
outlined in the employment field by the Supreme 
Court in the cases of Griggs v. Duke Power Co., 401 
U.S. 424 (1971) and Albemarle Paper Co. v. Moody, 
422 U.S. 405 (1975), to be applicable to a creditor's 
determination of creditworthiness."); 12 CFR part 
202, Supp. I, Official Staff Commentary, Comment 
6(a)-2 ("Effects test. The effects test is a judicial 
doctrine that was developed in a series of 
employment cases decided by the Supreme Court 
under Title Vll of the Civil Rights Act of 1964 (42 
U.S.C. 2000e et seq.), and the burdens of proof for 
such employment cases were codified by Congress 
in the Civ:i.l Rights Act of 1991 {42 U.S.C. 2000e-
2)."). 

prohibits discrimination in residential 
real estate-related transactions.a6 The 
interagency Policy Statement on 
Discrimination in Lending analyzed the 
standard for proving disparate impact 
discrimination in lending under the Fair 
Housing Act and under ECOA without 
differentiation.a7 Under HUD's 
proposed framework, parties litigating a 
claim brought under both the Fair 
Housing Act and ECOA will not face the 
burden of applying inconsistent 
methods of proof to factually 
indistinguishable claims. Third, by 
placing the burden of proving a 
necessary and manifest relationship to a 
legitimate, nondiscriminatory interest 
on the defendant or respondent and the 
burden of proving a less discriminatory 
alternative on the plaintiff or 
complainant, "neither party is saddled 
with having to prove a negative." as 

IT. This Proposed Rule 

A. Subpart G-Discriminatory Effect 

1. Discriminatory Effect Prohibited 
(§ 100.500) 

HUD proposes adding a new subpart 
G, entitled "Prohibiting Discriminatory 
Effects," to its Fair Housing Act 
regulations in 24 CFR part 100. Subpart 
G would confirm that the Fair Housing 
Act may be violated by a housing 
practice that has a discriminatory effect, 
as defined in§ 100.500(a), regardless of 
whether the practice was adopted for a 
discriminatory purpose. The housing 
practice may still be lawful if supported 
by a legally sufficient justification, as 
defined in§ 100.500(b). The respective 
burdens of proof for establishing or 
refuting an effects claim are set forth in 
§ 100.500(c). Subsection 100.500(d) 
clarifies that a legally sufficient 
justification does not defeat liability for 
a discriminatory intent claim once the 
intent to discriminate has been 
established. 39 

This proposed rule would apply to 
both public and private entities because 
the definition of "discriminatory 
housing practice" under the Act makes 
no distinction between the two.4o 

36 See 59 FR 18,266. 
3 7 See 59 FR 18,266, 18,269 {Apr. 15, 1994). 
38 Hispanics United of DuPage Cnty. v. Vill. of 

Addison, Ill., 988 F.Supp. 1130, 1162 {N.D. lll. 
1997). 

39 It is possible to bring a claim alleging both 
discriminatory effect and discriminatory intent as 
alternative theories of liability. In addition, the 
discriminatory effect of a challenged practice may 
provide evidence of the discriminatory intent 
behind the practice. See, e.g., Vill. of Arlington 
Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 
266 {1977). But proof of intent to discriminate is not 
necessary to prevail on a discriminatory effects 
claim. See, e.g., Black Jack, 508 F.2d at 11.84-85. 

4o See42 U.S.C. 3602(£) {defining "discriminatory 
housing practice" as "an act that is unlawful under 

2. Discriminatory Effect Defined 
(§ 100.500(a)) 

Under the Fair Housing Act and this 
proposed rule, a "discriminatory effect" 
occurs where a facially neutral housing 
practice actually or predictably results 
in a discriminatory effect on a group of 
persons (that is, a disparate impact), or 
on the community as a whole 
(perpetuation of segregation).41 Any 
facially neutral action, e.g. laws, rules, 
decisions, standards, policies, practices, 
or procedures, including those that 
allow for discretion or the use of 
subjective criteria, may result in a 
discriminatory effect actionable under 
the Fair Housing Act and this rule. 

Disparate Impact. Examples of a 
housing policy or practice that may 
have a disparate impact on a class of 
persons delineated by characteristics 
protected by the Act include a zoning 
ordinance restricting private 
construction of multifamily housing to a 
largely minority area (see Huntington 
Branch, 844 F.2d at 937); the provision 
and pricing of homeowner's insurance 
(see Ojo v. Farmers Group, Inc., 600 
F.3d 1205, 1207-8 (9th Cir. 2010) (en 
bane)); mortgage pricing policies that 
give lenders or brokers discretion to 
impose additional charges or higher 
interest rates unrelated to a borrower's 
creditworthiness (see Miller v. 
Countrywide Bank, N.A., 571 F. Supp. 
2d 251, 253 (D. Mass. 2008)); credit 
scoring overrides provided by a 
purchaser of loans (see Beaulialice v. 
Federal Home Loan Mortg. Corp., 2007 
WL 744646, *4 (M.D. Fla. Mar. 6, 2007)); 
and credit offered on predatory terms, 
(see Hargraves v. Capitol City Mortgage, 
140 F. Supp. 2d 7, 2D-21 (D.D.C. 2000)). 
Further examples of such claims can be 
found in the following court cases: Keith 
v. Volpe, 858 F.2d 467, 484 (9th Cir. 
1988), where the city's land-use 
decisions that prevented the 
construction of two housing 
developments for city residents 
displaced by a freeway had a greater 
adverse impact on minorities than on 
whites because two-thirds of the 
persons who would have benefited from 
the housing were minorities; (Langlois, 
207 F.3d at 50, where public housing 
authorities' use of local residency 
preferences to award Section 8 Housing 

Section 804, 805, 806, or 818," none of which 
distinguish between public and private entities}; see 
also Nat'] Fair Housing Alliance, Inc. v. Prudential 
Ins. Co. of Am., 208 F. Supp. 2d 46, 59--60 & n.7 
{D.D.C. 2002) (applying the same impact analysis to 
a private entity as to public entities, noting that a 
"distinction between governmental and non­
governmental bodies finds no support in the 
language of the (Act] or in {its] legislative history"). 

4l See, e.g., Graoch Associates# 33, L.P .• 508 F.3d 
at 378. 
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Choice Vouchers likely would result in 
an adverse impact based on race; United 
States v. Incorporated Village of Island 
Park, 888 F. Supp. 419, 447 (E.D.N.Y. 
1995), where a housing program's 
preference for residents of the Village, 
most of whom were white, had a 
disparate impact on African-Americans; 
Charleston Housing Auth., 419 F.3d at 
741-42, where the housing authority's 
plan to demolish 50 low-income public 
housing units-46 of which were 
occupied by African Americans-would 
disproportionately impact African 
Americans based on an analysis of the 
housing authority's waiting list 
population, the population of 
individuals income-eligible for public 
housing, or the current tenant 
population; and Smith v. Town of 
Clarkton, N.C., 682 F.2d 1055, 1065-66 
(4th Cir. 1982), where the town's 
withdrawal from a multi-municipality 
housing authority effectively blocked 
construction of 50 units of public 
housing, adversely affecting African 
American residents of the county, who 
were those most in need of new 
construction to replace substandard 
dwellings). 

Perpetuation of Segregation. A person 
or entity may be liable for a housing 
policy or practice that has a 
discriminatory effect on the community 
because the practice has the effect of 
creating, perpetuating, or increasing 
housing patterns that segregate by race, 
color, religion, sex, familial status, 
national origin, or disability. Examples 
of such claims can be found in the 
following court cases: Huntington 
Branch, 844 F.2d at 934,937, where the 
town's zoning ordinance, which limited 
private construction of multifamily 
housing to a largely minority 
neighborhood, had the effect of 
perpetuating segregation ''by restricting 
low-income housing needed by 
minorities to an area already 52% 
minority"; Dews v. Town of Sunnyvale, 
Tex., 109 F. Supp. 2d 526, 567 (N.D. 
Tex. 2000), where the town's zoning 
ordinance that banned multifamily 
housing and required single-family lots 
of at least one acre had the effect of 
perpetuating segregation hy keeping 
minorities out of a town that was 94 
percent white; Black Jack, 508 F.2d at 
1186, where a city ordinance preventing 
the construction of low-income 
multifamily housing "would contribute 
to the perpetuation of segregation in a 
community which was 99% white"; and 
Inclusive Communities Projects, Inc. v. 
Texas Dep't of Housing & Community 
Affairs, 749 F. Supp. 2d 486, 500 (N.D. 
Tex. 2010), where the state's 
disproportionate denial of tax credits for 

nonelderly housing in predominately 
white neighborhoods had a segregative 
impact on the community. 

3. Legally Sufficient justification 
(§ 100.500(h)) 

A housing practice or policy found to 
have a discriminatory effect may still be 
lawful if it has a "legally sufficient 
justification." A "legally sufficient 
justification'' exists where the housing 
practice or policy: (1) Has a necessary 
and manifest relationship to the 
defendant's or respondent's legitimate, 
nondiscriminatory interests; 42 and (2) 
those interests cannot be served by 
another practice that has a less 
discriminatory effect.43 A legally 
sufficient justification may not be 
hypothetical or speculative. In addition, 
a legally sufficient justification does not 
defeat liability for a discriminatory 
intent claim once the intent to 
discriminate has been established. 

4. Burdens of Proof(§ 100.500(c)) 

The burden-shifting framework set 
forth in the proposed rule for 
discriminatory effect claims finds 
support in judicial interpretations of the 
Act, and is also consistent with the 
burdens of proof Congress assigned in 
disparate impact employment 
discrimination cases. See 42 U.S.C. 
§ 2000e-2(k). In the proposed rule, the 
complainant or plaintiff first bears the 
burden of proving its prima facie case, 
that is, that a housing practice caused, 
causes, or will cause a discriminatory 
effect on a group of persons or a 
community on the basis of race, color, 
religion, sex, disability, familial status, 
or national origin. 

Once the complainant or plaintiff has 
made its prima facie case, the burden of 
proof shifts to the respondent or 
defendant to prove that the challenged 
practice has a necessary and manifest 
relationship to one or more of the 
housing provider's legitimate, 
nondiscriminatory interests. 

If the respondent or defendant 
satisfies its burden, the complainant or 
plaintiff may still establish liability by 
demonstrating that these legitimate, 
nondiscriminatory interests could be 

" 2 See, e.g., Charleston Housing Auth., 419 F.3d 
at 741 ("{ulnder the second step of the disparate 
impact burden shifting analysis, the [defendant] 
must demonstrate that the proposed action has a 
manifest relationship to the legitimate non­
discriminatory policy objectives" and "is necessary 
to the attainment of these objectives") (internal 
quotation marks omitted); Betsey v. Turtle Creek 
Assocs., 736 F.2d 983, 988-89 {4th Cir. 1984); 24 
CFR 100.125(c); 59 FR 18,266, 18,269; see also 60 
FR at 61,868. 

43See, e.g., Oti Kaga, Inc. v. South Dakota 
Housing Dev. Auth., 342 F.3d 871, 883 (8th Cir. 
2003). 

served by a policy or decision that 
produces a less discriminatory effect. 

B. Examples of Housing Practices With 
Discriminatory Effects 

Violations of various provisions of the 
Act may he established by proof of 
discriminatory effects. For example, 
under 42 U.S.C. subsections 3604(a) and 
3604(!)(1), discriminatory effects claims 
may be brought under the Act's 
provisions that make it unlawful to 
"otherwise make unavailable or deny 
[ ] a dwelling" because of a protected 
characteristic. Discriminatory effects 
claims may be brought pursuant to 
subsections 3604(h) and 3604(!)(2) of the 
Act prohibiting discrimination "in the 
terms, conditions, or privileges of sale 
or rental of a dwelling, or in the 
provision of services or facilities in 
connection therewith, because or· a 
protected characteristic. For residential 
real estate-related transactions, 
discriminatory effects claims may be 
brought under section 3605, which bars 
''discrimination against any person in 
making available such a transaction, or 
in the terms or conditions of such a 
transaction, because of' a protected 
characteristic. Dh:;·criminatory effects 
claims may also be brought under 
section 3606, prohibiting discrimination 
in the provision of brokerage services. 

HUD's existing Fair Housing Act 
regulations provide examples of housing 
practices that may violate the Act, based 
on an intent theory, an effects theory, or 
both. The proposed rule adds examples 
of discriminatory housing practices that 
may violate the new subsection G 
because they have a discriminatory 
effect. The cases cited in Section ll.A.2 
of this preamble identify housing 
practices found by courts to create 
discriminatory effects that violate or 
may violate the Act. These cases are 
provided as examples only and should 
not be viewed as the only ways to 
establish a violation of the Act based on 
a discriminatory effects theory. 

ill. Solicitation of Comments 

The Department welcomes comments 
on the standards proposed in this rule, 
including whether a burden-shifting 
approach should be used to determine 
when a housing practice with a 
discriminatory effect violates the Fair 
Housing Act and, where proof is 
required of the existence or 
nonexistence of a less discriminatory 
alternative to the challenged practice, 
which party should bear that burden. 
These comments will help the 
Depariment in its effort to craft final 
regulations that best serve the broad, 
remedial goals of the Fair Housing Act. 



70926 Federal Register/Vol. 76, No. 221/Wednesday, November 16, 2011/Proposed Rules 

IV. Findings and Certifications 

Executive Order 12866, Regulatory 
Planning and Review 

The Office of Management and Budget 
(OMB) reviewed this proposed rule 
under Executive Order 12866 (entitled 
"Regulatory Planning and Review"). 
The proposed rule has been determined 
to be a "significant regulatory action,'' 
as defined in section 3(1) of the Order, 
but not economically significant under 
section 3(1)(1) of the Order. The docket 
file is available for public inspection in 
the Regulations Division, Office of 
General Counsel, Department of 
Housing aod Urban Development, 451 
7th Street SW., Room 10276, 
Washington, DC 2041()-0500. Due to 
security measures at the HUD 
Headquarters building, please schedule 
an appointment to review the docket file 
by calling the Regulations Division at 
(202) 402-3055 (this is not a toll-free 
number). Individuals with speech or 
hearing impairments may access this 
number via TTY by calling the Federal 
Relay Service at (800) 877-8339. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act (RF A) 
(5 U.S.C. 601 et seq.) generally requires 
an agency to conduct a regulatory 
flexibility analysis of any rule subject to 
notice and comment rulemaking 
requirements, unless the agency certifies 
that the rule will not have a sigoificant 
economic impact on a substantial 
number of small entities. This rule 
proposes to establish uniform standards 
for determining when a housing practice 
with a discriminatory effect violates the 
Fair Housing Act. 

Discriminatory effects liability is 
consistent with the position of other 
Executive Branch agencies and has been 
applied by every Federal court of 
appeals to have reached the question. 
Given the variation in how the courts 
have applied that staodard, HUD's 
objective in this proposed rule is to 
achieve consistency and uniformity in 
this area, and therefore reduce burden 
for all who may be involved in a 
challenged practice. Accordingly, the 
undersigoed certifies that the proposed 
rule will not have a significant 
economic impact on a substantial 
number of small entities. 

Environmental Impact 

This proposed rule sets forth 
nondiscrimination standards. 
Accordingly, under 24 CFR 50.19(c)(3), 
this rule is categorically excluded from 
environmental review under the 
National Environmental Policy Act of 
1969 (42 u.s.c. 4321). 

Executive Order 13132, Federalism 

Executive Order 13132 (entitled 
"Federalism") prohibits an agency from 
publishing aoy rule that has federalism 
implications if the rule either: (i) 
Imposes substantial direct compliance 
costs on state and local governments 
aod is not required by statute, or (ii) 
preempts state law, unless the agency 
meets the consultation and funding 
requirements of section 6 of the 
Executive Order. This proposed rule 
would not have federalism implications 
and would not impose substantial direct 
compliance costs on state and local 
governments or preempt state law 
within the meaning of the Executive 
Order. 

Unfunded Mandates Refonn Act 
Title II of the Unfunded Maodates 

Reform Act of 1995 (2 U.S.C. 1531-
1538) (UMRA) establishes requirements 
for Federal agencies to assess the effects 
of their regulatory actions on state, 
local, and tribal governments, and on 
the private sector. This proposed rule 
would not impose any Federal mandates 
on any state, local, or tribal 
governments, or on the private sector, 
within the meaning of the UMRA. 

List of Subjects in 24 CFR Part 100 
Civil rights, Fair housing, Individuals 

with disabilities, Mortgages, Reporting 
and recordkeeping requirements. 

For the reasons discussed in the 
preamble, HUD proposes to amend 24 
CFR part 100 as follows: 

PART 10D-DISCRIMINATORY 
CONDUCT UNDER THE FAIR HOUSING 
ACT 

1. The authority for 24 CFR part 100 
continues to read as follows: 

Authority: 42 U.S. C. 3535(d), 3600-3620. 

2. In§ 100.65, a new paragraph (b)(6) 
is added to as follows: 

§ 100.65 Discrimination in terms, 
conditions and privileges and in services 
and facilities. 

* * * * * 
(b} * * * 
(6) Providing different, limited, or no 

governmental services such as water, 
sewer, or garbage collection in a manner 
that has a disparate impact or has the 
effect of creating, perpetuating, or 
increasing segregated housing patterns 
on the basis of race, color, religion, sex, 
handicap, familial status, or national 
origin. 

3. in§ 100.70, add a new paragraph 
(d)(5) to read as follows: 

§ 100.70 Other prohibited conduct. 
• • * * * 

(d) * * * 
(5) Implementing land-use rules, 

policies, or procedures that restrict or 
deny housing opportunities in a manner 
that has a disparate impact or has the 
effect of creating, perpetuating, or 
increasing segregated housing patterns 
on the basis of race, color, religion, sex, 
handicap, familial status, or national 
origin. 

4. In§ 100.120, amend paragraph (b) 
to read as follows: 

§ 100.120 Discrimination in the making of 
loans and in the provision of other financial 
assistance. 

* * * * • 
(b) Prohibited practices under this 

section include, but are not limited to: 
(1) Failing or refusing to provide to 

any person, in connection with a 
residential real estate-related 
transaction, information regarding the 
availability of loans or other financial 
assistance, application requirements, 
procedures, or standards for the review 
and approval of loans or financial 
assistance, or providing information 
which is inaccurate or different from 
that provided others, because of race, 
color, religion, sex, handicap, familial 
status, or national origin. 

{2) Providing loans or other financial 
assistance in a manner that results in 
disparities in their cost, rate of denial, 
or terms or conditions, or that has the 
effect of denying or discouraging their 
receipt on the basis of race, color, 
religion, sex, handicap, familial status, 
or national origin. 

5. in part 100, add a subpart Gas 
follows: 

Subpart G-Discriminatory Effect 

§ 100.500 Discriminatory Effect Prohibited 

Liability may be established under 
this subpart based on a housing 
practice's discriminatory effect, as 
defined in § 100.500(a), even if the 
housing practice is not motivated by a 
prohibited intent. The housing practice 
may still be lawful if supported by a 
legally sufficient justification, as 
defined in§ 100.500(b). The burdens of 
proof for establishing a violation under 
this subpart are set forth in § 100.500(c). 

(a) Discriminatory effect defined. A 
housing practice has a discriminatory 
effect where it actually or predictably: 

(1) Results in a disparate impact on a 
group of persons on the basis of race, 
color, religion, sex, handicap, familial 
status, or national origin; or 

(2) Has the effect of creating, 
perpetuating, or increasing segregated 
housing patterns on the basis of race, 
color, religion, sex, handicap, familial 
status, or national origin. 
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(b) Legally sufficient justification. A 
legally sufficient justification exists 
where the challenged housing practice: 
(1) Has a necessary and manifest 
relationship to one or more legitimate, 
nondiscriminatory interests of the 
respondent, with respect to claims 
brought under 42 U.S.C. 3610, or 
defendant, with respect to claims 
brought under 42 U.S.C. 3613 or 3614; 
and (2) those interests cannot be served 
by aoother practice that has a less 
discriminatory effect. The burdens of 
proof for establishing each of the two 
elements of a legally sufficient 
justification are set forth in 
§ 100.500(c)(2)-(c)(3). 

(c) Burdens of proof in discriminatory 
effects cases. 

(1) A complainaot, with respect to 
claims brought under 42 U.S.C. 3610, or 
a plaintiff, with respect to claims 
brought under 42 U.S.C. 3613 or 3614, 
has the burden of proving that a 
challenged practice causes a 
discriminatory effect. 

(2) Once a complainaot or plaintiff 
satisfies the burden of proof set forth in 
paragraph (c)(1) of this section, the 
respondent or defendant has the burden 
of proving that the challenged practice 
has a necessary and manifest 
relationship to one or more legitimate, 
nondiscriminatory interests of the 
respondent or defendant. 

(3) If the respondent or defendant 
satisfies the burden of proof set forth in 
paragraph (c)(2) of this section, the 
complainant or plaintiff may still 
prevail upon demonstrating that the 
legitimate, nondiscriminatory interests 
supporting the challenged practice cao 
he served by another practice that has a 
less discriminatory effect. 

(d) Relationship to discriminatory 
intent. A demonstration that a housing 
practice is supported by a legally 
sufficient justification, as defined in 
§ 100.500(b), may not be used as a 
defense against a claim of intentional 
discrimination. 

Dated: October 4, 2011. 

John Trasvifia, 
Assistant Secretary for Fair Housing and 
Equal Opportunity. 
fFR Doc. 2011-29515 Filed 11-15-11; 8:45am] 

BILLING CODE 421o-67-P 

DEPARTMENT OF DEFENSE 

Department of the Army, Corps of 
Engineers 

33 CFR Chapter II 

USACE's Plan for Retrospective 
Review Under E.O. 13563 

AGENCY: U.S. Army Corps of Engineers, 
DoD. 

ACTION: Notice of intent and request for 
comments. 

SUMMARY: The U.S. Army Corps of 
Engineers (USAGE) is seeking public 
input on its plan to retrospectively 
review its Regulations implementing the 
USAGE Regulatory Program at 33 CFR 
parts 32Q-332 aod 334. Executive Order 
13563, "Improving Regulation aod 
Regulatory Review" (E.O.), issued on 
)aouary 18, 2011, directs Federal 
agencies to review existing significant 
regulations and identify those that can 
be made more effective or less 
burdensome in achieving regulatory 
objectives. The Regulations are essential 
for implementation of the Regulatory 
mission; thus, USAGE believes they are 
a significant rule warranting review 
pursuant to E.O. 13563. The E.O. further 
directs each agency to periodically 
review its existing significant 
regulations to determine whether any 
such regulations should be modified, 
streamlined, expanded, or repealed so 
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Summary 

Introduction 

As an increasing number of prisoners are released from prisons and 
return to local communities, there are key questions about (1) what 
health care needs they have and (2) what role health plays in affecting 
their success at integrating back into communities. In terms of the first 
issue, prior research has found that the prison population is dispropor­
tionately sicker, on average, than the U.S. population in general, with 
substantially higher burdens of infectious diseases (such as HIV/AIDS, 
tuberculosis, and hepatitis Band C), serious mental illness, and comor­
bidities, or co-occurring disorders (National Commission on Correc­
tional Health Care, 2002). 

In terms of the second question, about the impact of ex-prison­
ers' health care needs on reentry, research shows that individuals with 

physical and mental health problems reported poorer employment out­
comes than those without such problems (Mallik and Visher, 2008). 
Also, ex-prisoners returning to communities face a number of obstacles 
to accessing care, as low insurance rates among this population limit 
their ability to access health care services and provide case managers 
with few options for linking them to services. Further, many providers 
lack experience in treating this population. 

Such concerns are especially acute in California, where the 
number of individuals released from California prisons has increased 
nearly threefold over the past 20 years. Most of the state's prisoners 
ultimately will return to California communities, bringing with them 
a host of health and social needs that must be addressed. Yet the public 
is largely unaware of the health needs of released prisoners, and the 

xvii 
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challenges they present to their communities are not being addressed 
explicitly, despite the fact that reentry directly affects almost every Cal­
ifornia community. 

Further, the current debate about California's 2011 Public Safety 
Realignment Plan has focused on public safety concerns in counties 
rather than on how counties will meet the rehabilitative and health 
care needs of individuals who will be housed and supervised at the 
local level. At the same time, implementation of the 2010 Patient Pro­
tection and Affordable Care Act (ACA) (Pub. Law 111-148) will elimi­
nate a critical barrier to accessing care for many ex-prisoners. The ACA 
will expand Medicaid eligibility to include all non-Medicare-eligible 
citizens and legal residents' under age 65 with incomes up to 133 per­
cent2 of the federal poverty level, opening up the possibility for many 
ex-prisoners and other individuals involved with the criminal justice 
system to become eligible for Medicaid (or Medi-Cal in California) 
and to have drug treatment services, prevention services, and wellness 
programs-services important to the reentry population-more fully 
covered. Thus, California is at a critical juncture: It faces numerous 
challenges, but recent changes in policy also present important oppor­
tunities to improve the state's ability to meet the needs of individuals 
returning from state prison. 

It is critical to address the public health challenges of returning 
ex-prisoners to assist communities in meeting the reentry needs of this 
population. We also need to better understand the impact ofincarcera­
tion on their families and children of incarcerated parents, their risk 
factors, and what options exist to change the trajectories of their lives. 

This state-of-the-state report examines the specific health needs of 
California's reentry population, the public health challenges of reentry 
in California, and the policy options for improving access to safety-net 
resources for this population. 

To achieve this overall goal, the study first examined the health 
care needs of the reentry population by analyzing data from the Bureau 

1 That is, legal residents who have been in the country five years or longer. 

2 Taking into account the 5 percent waiver under the ACA, this would translate to incomes 

up to 138 percent of the federal poverty level. 
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of Justice Statistics (BJS) Survey of Inmates in State and Federal Cor­
rectional Facilities; conducted a geographic analysis to identify where 
parolees are concentrated in California (all 58 counties) and which 
counties and communities are disproportionately affected by prisoner 
reentry; and examined the rypes of health care services available in four 
counties-Alameda, Los Angeles, San Diego, and Kern-and devel­
oped measures to assess the capacity of the safery net in these counties 
to meet the health care needs of the reentry population. 

The study then "bored down more deeply" in Alameda, Los 
Angeles, and San Diego counties, using focus groups with former pris­
oners and their family members and key-actor interviews with relevant 
service providers and community groups to understand the experiences 
of returning prisoners in seeking care and the role that health plays in 
their efforts to reintegrate back into the community and rejoin their 
families, what models of service provision are being used by local com­
munities for this population, and what factors have facilitated or hin­
dered ex-prisoners' and providers' efforts. In addition, we sought to 
understand the impact that incarceration has had on families, includ­
ing what challenges they face and the need for programs and services. 

Assessing Prisoner Health Care Needs and the Capacity 
of the Health Care Safety Net 

Health Care Needs Are High, but Mental Health and Drug Treatment 
Needs Are Even Higher 

Our analysis of self-reported data from the BJS survey of California 
inmates provides a rich understanding of the range of physical health, 
mental health, and substance abuse problems that this population 
brings upon their return to local communities. We found that return­
ing prisoners self-report a high burden of chronic diseases, such as 
asthma, diabetes, and hypertension, as well as infectious diseases, such 
as hepatitis and tuberculosis-conditions that require regular access to 
health care for effective management. 

In addition, the burden of mental illness and drug abuse or depen­
dence is especially high in this population. About two-thirds of Cali-
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fornia inmates reported having a drug abuse or dependence problem, 
but only 22 percent of those inmates reported receiving treatment since 
admission to prison. More than half of California inmates reported 
a recent mental health problem, with about half of those reporting 
receiving treatment in prison. These results underscore the importance 
of access to mental health and alcohol and drug treatment services 
and of continuity of care for this population. But the likelihood of ex­
prisoners receiving adequate health care once they are released is poor 
given the high rates of uninsurance among this population and other 
barriers to accessing care. 

Certain Counties and Communities Are Disproportionately Affected 

by Reentry 

A number of trends complicate the successful reentry of parolees into 
communities. Our analysis of the geographic distribution and con­
centration of parolees across California and in the four focus counties 
showed that reentry disproportionately impacts 11 counties statewide 
and that, within counties, parolees tend to cluster in certain communi­
ties and neighborhoods. Such clustering has implications for linking to 
and providing health care services to this population and for consid­
ering how to effectively target reentry resources. As illustrated by Los 
Angeles County, which has a combination of both urban and more 
sparsely populated areas, there is a need to tailor outreach and service 
delivery strategies to areas where the reentry population is more con­
centrated versus areas where it tends to be more dispersed. 

Our analyses also showed that African-American and Latino 
parolees, in particular, tend to return to disadvantaged neighborhoods 
and communities, defined by high poverty rates, high unemployment 
rates, and low educational attainment. This suggests that reentry will 
be especially challenging for these groups. 

Access to Health Care Safety-Net Resources Varies Substantially 

An important contribution of this study is formally defining what 
the health care safety net is for the reentry population and developing 
measures to assess the capacity of the safety net to meet this popula­
tion's health care needs. Taking into account differences in capacity, 
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the underlying demand for safety-net services, and travel distance, our 
measures of accessibility (i.e., of potential versus realized access) showed 
that parolees' access to health care safety-net facilities varies by facil­
ity type, by geographic area, and by race/ethnicity. As policymakers 
consider how to improve access to health care services for the reentry 
population in California, they will need to take into account this varia­
tion in counties' safety nets. 

In all the counties, community clinics appear to play an impor­
tant role in filling gaps in primary care coverage vis-a-vis the reen­
try population. For mental health care and drug and alcohol treat­
ment, separate networks provide services to the reentry population and 
serve as the initial safety net for them. These include, for example, the 
parole outpatient clinics (POCs), the Parolee Services Network (PSN), 
state-funded community-based alcohol and drug treatment programs, 
and Proposition 36 (the Substance Abuse and Crime Prevention Act), 
which diverts nonviolent drug offenders to treatment instead of incar­
ceration. But these networks have limited capacity and, as discussed 
below, have been impacted by budget cuts, suggesting that much of 
the reentry population must rely instead on county mental health and 
alcohol and drug treatment services. 

Budget Cuts Have Impacted the Health Care Safety Net the Reentry 
Population Relies On 

Because of budget cuts, the California Department of Corrections and 
Rehabilitation (CDCR) has reduced funding for rehabilitative services, 
including alcohol and drug treatment programs, by 40 percent. The 
treatment capacity of in-prison substance abuse programs (SAPs) went 
from a capacity of 10,119 treatment slots in June 2008 to only 2,350 
slots in January 2010 (CDCR, Division of Addiction and Recovery 
Services, Annual Report, 2009; CDCR, "Adult Programs Key Perfor­
mance Indicators January 2010-December 2010," 2010). 

Budget cuts have also impacted treatment networks out in the 
community. For example, the PSN, which provides community-based 
alcohol and drug treatment and recovery services to parolees in 17 
counties statewide, has had its funding reduced. Community-based 
treatment programs have experienced cutbacks in state funding result-
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ing in reductions in local treatment capacity. Finally, although Propo­
sition 36 remains in effect, it is no longer being funded. Beginning in 
October 2011, Proposition 36 will become instead a fee-based, partici­
pant self-pay counseling program. 

Given these changes, individuals leaving state prison are return­
ing to California's communities having received less and less rehabili­
tative programming. This means that the reentry population will have 
greater unmet needs and will have to be even more self-determined 
than previously. 

Understanding the Perspectives of Ex-Prisoners and 
Providers About Health Care Challenges 

Ex-Prisoner Perspectives 

Health Needs Were Ranked Lower Than Other Basic Needs. 
Focus group participants tended to view their physical health care needs 
as distinct from their mental health care and substance abuse treat­
ment needs. For example, focus group participants typically ranked 
health needs lower than economic considerations, such as housing and 
employment, which were described as the most important challenges 
they faced. Yet participants also identified "getting sober" and finding 
regular care and support for mental health issues as critical. 

Many discussed their struggles with substance abuse problems, 
and, in a number of instances, these problems were the underlying 
factor that resulted in their incarceration. Substance abuse problems 
often continued after release, resulting in violations of their parole or 
new crimes that led to their being returned to prison. A number of 
focus group participants reported having problems accessing substance 
abuse treatment programs in prisons, noting the limited availability of 
programming slots. 

Other commonly mentioned health concerns included oral health 
problems, diabetes, hypertension, cancer, prostrate problems, and infec­
tious diseases, such as hepatitis, tuberculosis, and sexually transmitted 
diseases. Also, a number of participants discussed feeling depressed at 
times during their period of incarceration and after release. 
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Factors mentioned by focus group participants as limiting their 
access to health care while in prison included long waiting times to be 
seen by a physician or nurse, correctional staff serving as informal gate­
keepers and influencing what type of care prisoners might receive, and 
a general indifference by the system. 

As a result, focus group participants felt that it was up to them to 
do what they could to stay healthy. They expressed an interest in pre­
ventive health care and informally shared information among them­
selves about what one could do to stay healthy and about what type 
of screening exams were important. There were some misperceptions 
about what preventive care was needed and when, which added to the 
viewpoint that the correctional health care system was indifferent to 
their needs. 

Few Received Prerelease Planning or Help in Transitioning Their 
Care to Community Providers. Most focus group participants had not 
participated in prerelease planning classes, and some felt that what 
little they had received was inadequate. Instead, they tended to rely on 
word of mouth, on a mentor in prison, or on family members, or they 
were self-motivated to find out where they could go to seek services. 
Participants who needed substance abuse treatment or help with hous­
ing or employment tended to rely on other offenders with prior experi­
ence in seeking out such care in the community. 

Transitioning of care to community providers was problematic 
in several instances. For example, participants with diabetes or cancer 
reported little or no continuity of care. Many focus group participants 
lacked health insurance and had little prior contact with a commu­
nity's health care system, making it difficult for them to understand 
basic steps, such as knowing where to go to get care or their medica­
tions refilled. 

PACT Meetings Are One Way to Link Individuals to Health Care 
Services, but the Meetings Vary in the Information Available. Indi­
viduals released on parole are required within a specified period of time 
to attend a Parole and Community Team (PACT) meeting at which 
a variety of providers (e.g., housing, employment, drug treatment) are 
available to briefly discuss what services they offer. Focus group partici­
pants varied in their knowledge about the PACT meetings. The types 
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of providers present at these meetings also can vary from meeting to 
meeting, making it an inefficient way for parolees to learn about what 
services may be available to them. 

The type of information focus group participants desired to know 
was how to apply for Medi-Cal insurance and for General Relief, where 
to go to get free health care, and where to seek treatment for specific 
problems. In addition, they were interested in information related to 
housing, transportation, and employment. 

The focus group participants suggested that one way to improve 
access to information is to have community health care providers rou­
tinely participate in the PACT meetings. More importantly, they said 
that having this information available prior to release from prison, 
including packets specifically tailored to each individual county, would 
be particularly helpful. 

Family Is Important for Motivating Individuals to Change and 
in Helping with the Reentry Process. A number of focus group par­
ticipants honed in on the central role that family plays in providing 
them motivation to seek rehabilitative services while incarcerated and 
in assisting them with their transition back to the community. For 
example, individuals mentioned being motivated to participate in sub­
stance abuse treatment programs while incarcerated and continuing 
to do so upon release, with the goal of reuniting with their family and 
children. Upon release, family also helped them meet basic needs, such 
as food, housing, clothing, or help in finding jobs. At the same time, in 
some instances, family reunification also could be a significant stressor. 

Ex-Prisoners' Stressed the Importance of Culturally Competent 
Care and Getting Information on Health Services and Health Insur­
ance Enrollment Prerelease. Some of the focus group participants felt 
that having access to support services that were provided in a cultur­
ally competent manner was important. A primary concern was having 
someone who understood their experience of incarceration, who would 
treat them with respect, and who could help them access services. 
Also, they felt it was important to have health care providers and staff 
who are empathetic to their circumstances and needs. They tended to 
prefer interacting with staff who had been formerly incarcerated them-
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selves or who had substantial experience in working with the reentry 
population. 

Participants also felt that having information available prior to 
release from prison on where to seek health care services and how to 
apply for Medi-Cal or get their benefits reinstated was important. 
They also suggested that packets specifically tailored to each individual 
county would be the best way to get this information to them. 

Provider Perspectives 
The Reentry Population Has Substantial Treatment Needs. 

From the providers' perspective, the reentry population has substantial 
mental health and substance abuse treatment needs, as well as signifi­
cant health problems, including diabetes, hypertension, renal disease, 
and infectious diseases, such as HIV/AIDS and hepatitis C. As several 
providers noted, this is a population with a large amount of unmet 
need; illnesses such as uncontrolled diabetes, asthma, and hyperten­
sion that are typically the result of neglect or lack of access to care. 

Also, this is a population with a range of other non-health-related 
needs, such as those related to transportation, employment, housing, 
and family reunification. Given this complex set of needs and the 
prevalence of untreated health conditions, parolees tend to be more 
resource-intensive to treat. Also, health care providers face the chal­
lenge of how to link these individuals with a range of other services. 
And when making treatment decisions for individuals who may be 
homeless, providers must take into account, for example, whether the 
individual has a place to keep his or her medications. 

Inadequate Discharge Planning Raises Concerns About Continu­
ity of Care. From the perspective of providers, a particular concern is 
continuity of care for those being released with serious medical condi­
tions or mental health or substance abuse treatment needs. Lack of ade­
quate medications upon release is problematic because it often can take 
time for an individual to access care in the community. As a result, 
individuals are at risk of self-medicating, and problems with timely 
access to care can negatively impact continuity of care. 

Some providers had tried to coordinate with prison facilities in 
their region to establish bridging services for those about to be released 
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and who likely would need health care from their network of clinics or 
health centers. However, they were unsuccessful in doing so. 

Lack of medical records was also seen as problematic, because 
providers are faced with treating individuals without any information 
about their past health status and care. For individuals with infectious 
diseases, such as HIV/ AIDS or hepatitis-important public health 
concerns-providers felt it was critical to know what kind of care and 
education a patient had received while incarcerated. This was also true 
for those with chronic health and mental health conditions. 

Financial and Communication Barriers Limit Access to Care. 
The providers identified a number of factors that make it difficult 
for recently released prisoners to access care, including lack of health 
insurance or funding. These factors also hinder the ability of providers 
and nonprofit community organizations to link individuals to needed 
services. Other factors include communication barriers, lack of under­
standing of the complexities of accessing safety-net health care services, 
long waiting times for appointments, and the impact of budget cuts, 
which limit treatment options. Combined, these barriers make it dif­
ficult for recently released prisoners to successfully navigate the health 
care system. They also make it challenging for health care providers 
and community programs to assist individuals in placing them into 
treatment and in referring them to services. 

For example, the lack of health insurance means that although 
inpatient treatment programs may be available for those with mental 
illness, the cost is often prohibitive. Even counseling clinics that pro­
vide services on a sliding fee scale may be too expensive for these indi­
viduals, who simply lack the ability to pay. As a result, one mental 
health counselor tended to rely on crisis homes, which are, at best, only 
as a stopgap measure. In addition, long wait times to see a psychiatrist 
at county mental health clinics mean that some individuals are at risk 
of running out of medications or of self-medicating. 

Individuals Are Reluctant to Seek Help from Parole. Parole out­
patient clinics are one way that individuals with mental health prob­
lems can be seen by a psychiatrist and prescribed medications. How­
ever, providers commented that there are important disincentives for 
an individual to seek help from these clinics or for a parolee to ask his 
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or her parole officer for help in accessing services. Providers said that 
individuals reported that they felt the parole officer may view them as 
troublemakers or as individuals who need to be watched closely if they 
report needing help accessing drug treatment or mental health services. 

Communication Issues and Difficulties Navigating the Health 
Care System Are Key Concerns. Providers commented that adaptive 
behaviors that may have worked in an incarcerated setting, such as 
intimidating others and not trusting them, are seen as maladaptive 
and even threatening in a health care setting. Individuals released from 
prison may misinterpret delays in appointments or long waiting times 
as a sign of disrespect or rejection. In addition, individuals often have 
difficulties navigating the health care system, and the different silos in 
the health care and social services systems can complicate the referral 
process for those with a complex set of needs. 111erefore, having patient 
navigators who are empathetic and understand the experience of incar­
ceration was seen as essential in helping the formerly incarcerated to 

link to services. 
Providers Are Uncertain About How to Access the Reentry Pop­

ulation. The providers interviewed had the sense that they are increas­
ingly serving the reentry population but lack the data to quantify this 
assessment. In general, they do not know whether an individual was 
formerly incarcerated unless that individual self-identifies or there is 
another mechanism for disclosure. Nonprofit community organiza­
tions that serve ilie reentry population are important referral mecha­
nisms for community health care providers. 

Budget Cuts Have Impacted Providers. Providers interviewed 
reported on the various effects of state, counry, or city budget cuts. 
These included having to eliminate programs, such as HIV or dental 
programs, or cut back on services, such as mental health programs. A 
provider from a community assessment center noted that it needed to 
reassess whether to focus only on conducting assessments or to con­
tinue to also provide other services, such as drug treatment and mental 
health care. State-level cuts in community-based treatment programs 
meant the elimination of one provider's sober living facility. Impor­
tantly, budget cuts also have impacted alcohol and drug treatment 
program models, including decreasing the length of stay in residential 
treatment programs. 
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Providers' Suggested Ways to Improve Access to Health Care 

Services. As for suggestions on how to improve access to care and 
better facilitate the transition of their care to community health care 
providers, our interviewees indicated that there is an important need 
for bridging services to help transition ex-prisoners' care to community 
providers and to address such issues as ensuring an adequate supply of 
medications, obtaining the medical records or developing a detailed 
history that can accompany the individual, and having individu­
als begin the process of reinstating benefits prior to release for health 
insurance and other services. 

A related set of recommendations centered around the critical 
need for patient navigators who can help individuals understand the 
health care system, help commnnicate and serve as patient advocates, 
and help individuals access a range of services. 

Prisoner Family Perspectives 

As of 2000, an estimated 856,000 California children-approximately 
1 in 9-have a parent involved in the adult criminal justice system 
(Simmons, 2000). When a parent is incarcerated, the children of that 
parent also are deeply affected. Not only do such children lose a parent, 
they must also cope with altered systems of care-such as having to 
live with grandparents or even having to go into foster care. Parental 
incarceration can have a range of negative effects on children, includ­
ing feelings of shame, social stigma, loss of financial support, weakened 
ties to the parent, poor school performance, increased delinquency, and 
increased risk of abuse or neglect. 

Our discussion with a small group of seven caregivers enabled 
us to explore these issues. Most of them were grandmothers who pro­
vided us with initial insights about the experiences of caregivers pro­
viding this type of kinship care to children with incarcerated parents. 
They discussed the challenges of raising young children and teenag­
ers, of coping with behavioral problems among these children, and of 
trying to keep their families together (but not knowing where to turn 
to for help). Although our discussion was exploratory in nature and not 
indicative of the full range of experiences of caregivers, the themes and 
issues that the discussion participants raised were conistent with the 
research literature. 
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For caregivers who were middle-aged and older, the experience of 
being thrust into a caregiver role later in life was emotionally and phys­
ically trying. Most of the caregivers were motivated to try and keep the 
family together in that they did not want these children to go into the 
foster care system. 

The support needs for children mentioned by the caregiv­
ers included assistance with school and tutoring services; mentoring 
opportunities; role models; and programs aimed specifically at chil­
dren with incarcerated parents that enable them to feel less isolated. 
They emphasized the importance of having positive male role models 
for teenage boys, in particular. They also felt it was important to pro­
vide the children, especially teenagers, with a realistic understanding 
of what the juvenile justice system is like so that they understand the 
negative consequences of getting involved in crime. 

The caregivers we spoke to said that the children they cared for 
had mixed feelings about seeing their parent when they returned from 
prison. The challenges that a newly released incarcerated parent faces 
in terms of meeting basic needs, such as employment and housing, also 
had a direct effect on their children, who experienced them firsthand. 
A common experience was the child going back to live with the parent, 
but eventually returning to the grandparent because of the unstable 
living situation they found themselves in. 

Lastly, the support needs of caregivers included better informa­
tion on what community resources and social services are available to 
them, assistance in obtaining help for children with learning disabili­
ties, mentoring and family support programs, and a critical need for 
respite care. 

Conclusions and Recommendations 

We began this study to assess the health care needs of the prisoner reen­
try population in California in 2008, at the beginning of what has now 
become the most significant national recession since the Great Depres­
sion. When we finished the initial set of analyses on the capacity of the 
health care safety net to meet the needs of this population in 2009, we 
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were already witnessing the impact of the recession on the safety net. 
Now, California's 2011 Public Safety Realignment Plan, the continu­
ing impact of the economic crisis in terms of even deeper cuts to the 
health care safety net, and prospects of health care reform provide a 
changing landscape in which to assess the impact of prisoner reentry in 
California-one that places California clearly at a crossroads. 

The results of our analyses over the past four years show the 
following: 

• The capacity of the health care safety net varies across California 
communities by county, type of services, and race/ethnicity and, 
since our first report, has become even more constrained while 
demand has grown. 

• California's new Public Safety Realignment Plan represents an 
almost tectonic shift in the state's criminal justice system that will 
have a number of implications for thinking about how to meet 
the health care and rehabilitative needs of the reentry population. 

• Public safety realignment presents some challenges, such as the 
fact that traditional mechanisms for linking excprisoners to health 
care and social services-e.g., parole officers, PACT meetings­
will change dramatically for individuals placed on county-level 
postrelease community supervision and for low-level offenders 
who will serve their time in county jail. 

• Realignment also presents an important opportunity to address 
the public health issues associated with reentry, not only to reduce 
the size of the state's prison population and reduce the state's high 
parole revocation rates, but also to focus attention on the need to 
improve prerelease planning, build better mechanisms to tran­
sition care from correctional health to safety-net providers, and 
create local partnerships among probation, law enforcement, 
county agencies, and community- and faith-based organizations 
to better address the needs of those individuals returning back to 
communities. 

• Health care reform provides important opportunities as well as 
challenges to expand insurance coverage through Medicaid for 
the reentry/criminal justice population, to improve access to drug 
treatment, and to better manage their care. 
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Given these findings, in Table S.l we summarize our recommen­
dations for how California can meet the public health challenges of 
reentry and to put into place mechanisms to be prepared for the new 
opportunities realignment and health care reform represent. These rec­
ommendations are based on a combination of our review of the litera­
ture and analyses of the BJS inmate survey, parolee data, data on the 
health care safety net in four counties, provider interviews, and focus 
group discussions with formerly incarcerated individuals and family 
members. 

The recommendations in Table S.1 can be acted on at both the state 
level-by departments and agencies that have a role to play in preparing 
California for health care reform and public safety realignment-and 
the county level-by county probation, law enforcement, jail systems, 
county and community health care safety-net providers, and commu­
nity organizations and leaders. More detail on these recommendations 
is provided in Chapter Six. 

Final Thoughts 

The changes described here that California is experiencing are also 
occurring in other states, as they, too, grapple with how to reduce cor­
rections costs and the size of their prison populations. Ultimately, most 
individuals who are incarcerated will eventually return home to local 
communities. We began our study with the premise that the reentry 
population eventually will become part of the uninsured and medically 
indigent populations in counties. This is even more the case today. 

Importantly, our analyses were conducted prior to the October 1, 
2011, implementation of California's new Public Safety Realignment 
Plan. Therefore, our results of the geographic distribution and concen­
tration of parolees and the capacity of the health care safety net reflect 
conditions prior to the implementation of this new policy. Neverthe­
less, we believe that these findings will provide the state and coun­
ties with an important context for understanding and examining the 
impact of realignment moving forward. 
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Table 5.1 
Preparing to Meet the Health Care and Rehabilitative Needs of California's 
Reentry Population: Summary of Recommendations 

Recommendation Description 

What Can California Do to Prepare? 

Develop informed 
estimates about the 
percentage of the 
Medicaid expansion 
population that the 
reentry and criminal 
justice population will 
represent. 

Develop Medicaid 
enrollment strategies. 

leverage the experience 
of other states that have 
previously expanded 
coverage to childless 
adults under Medicaid. 

Develop health homes 
for the reentry/criminal 
justice population. 

Develop care/case 
management systems 
that can account for 
special populations' 
needs, including the 
reentry/criminal justice 
population. 

There is a need for more informed estimates of the 
size of the reentry/criminal justice population that will 
be eligible for Medicaid and of the likely impact of 
different enrollment strategies. These estimates should 
also take into account citizenship status and what 
percent of the reentry/criminal justice population will 
be eligible for subsidies as part of California's Health 
Benefit Exchange. 

The participation of the reentry/criminal justice 
population in Medicaid will largely depend on how 
much states' departments of corrections and county 
probabtion and jails facilitate enrollment in Medicaid, 
as well as other stakeholders. California may want to 
consider developing strategies to enroll or reinstate 
Medicaid benefits for the reentry/criminal justice 
population. 

Research on other states that expanded Medicaid 
coverage provides a rich source of information on 
issues and analyses California may want to undertake 
(e.g., effectiveness of different outreach efforts 
and enrollment practices on participation rates) to 
understand the impact of insurance expansion for the 
reentry/criminal justice population. 

The Medicaid expansion population (including the 
reentry/criminal justice component) is expected to 
include individuals with multiple comorbidities and high 
rates of mental illness and substance abuse, suggesting 
that health homes will be an important way to manage 
their complex care needs. 

California may want to consider applying for planning 
grants to support the development of tailored care/case 
management programs that will include coordination 
with social services and community organizations that 
serve special populations, including the reentry/criminal 
justice population. 
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Recommendation 

Assess workforce­
development strategies 
for alcohol, drug, and 
mental health treatment. 

Consider developing 
electronic medical 
records. 

Consider expanding 
prerelease planning 
efforts. 

Undertake a 
comprehensive 
assessment of the impact 
of California's new Public 
Safety Realignment Plan 
to inform future policy 
refinements. 
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Description 

Given that existing publicly funded treatment 
provider networks may become overwhelmed in 
the face of Medicaid expansion occurs and public 
safety realignment, California may want to consider 
establishing a health task force to identify workforce~ 
development strategies that will help build treatment 
provider capacity in general, and specifically to meet the 
expected increase in demand for services by the reentry/ 
criminal justice population. 

Electronic medical records are one tool by which to 
improve the transition of care from prison to safety­
net providers; as such, California may wish to consider 
developing a pilot study to assess the feasibility of 
developing such records for the reentry/criminal justice 
population. 

CDCR's prerelease planning for prisoners with medical 
or mental health conditions is based on acuity and need; 
CDCR and counties may want to consider expanding 
prerelease planning to include those with chronic 
medical and mental health and substance abuse 
problems in general. 

California's 2011 Public Safety Realignment Plan 
represents a profound change to the state's criminal 
justice system. The legislature may wish to consider 
allocating funding to undertake a comprehensive 
assessment of the impact of realignment and require 
counties to track a standard set of metrics to enable 
cross-county comparisons and facilitate an assessment of 
the plan's overall impact. 

What Can Counties and Providers Do to Prepare? 

Develop county-level 
estimates to inform 
planning for rehabilitative 
services and for increased 
demand for mental health 
and alcohol and drug 
treatment. 

Convene all relevant 
stakeholders for planning 
and coordination of 
services. 

Given the growing need for mental health and alcohol 
and drug treatment services, county departments of 
mental health and alcohol and drug treatment and 
safety-net providers will need more-informed estimates 
of the number of individuals that will make up the 
reentry/criminal justice population at the local level and 
of their expected demand for services. 

As counties refine their plans for implementing the 
Public Safety Realignment Plan and health care reform, 
they may want to consider broadening the group of 
stakeholders to include community- and faith-based 
organizations that have long been involved in serving 
the reentry/criminal justice population. 
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Table 5.1-Continued 

Recommendation 

Assess local capacity to 
meet new demands for 
health care. 

Develop "welcome home" 
guidebooks tailored 
to individual counties, 
particularly for counties 
and communities with 
high rates of return. 

Train providers on cultural 
competence. 

Consider the role of 
patient navigators. 

Address the needs of 
families and those that 
care for children of 
incarcerated parents. 

Description 

Given the important role of local public health 
departments and agencies, counties might wish to draw 
on them in assessing local capacity for care, especially 
for those communities disproportionately affected by 
reentry and realignment, and in developing strategies 
for addressing service gaps for the reentry/criminal 
justice population. 

Counties can use public safety realignment as a chance 
to improve and update these guidebooks to include 
problem-solving strategies-highlighting services that 
address immediate needs (e.g., housing, transportation, 
health care) and providing detailed information 
about local resources, especially about organizations 
committed to serving this population. They should be 
written in a culturally competent manner, take into 
account literacy levels, and be provided in Spanish and 
other languages as needed. 

Counties may want to implement provider training to 
improve their cultural competence, especially in primary 
care/public health clinics and in other settings where 
the primary care and specialty care needs of the reentry/ 
criminal justice population will be addressed. Also, 
counties could work with community-based and faith­
based organizations to ensure this training includes the 
perspective of the formerly incarcerated. 

Being able to navigate the maze of needed services is 
critical. Staff who are experienced in working with this 
population or who have been formerly incarcerated 
themselves are particularly well suited to fulfill this role. 
Counties might want to undertake a demonstration 
project to explore the use of patient navigators, 
particularly in counties with large reentry populations. 

Given the importance of families to the successful 
reintegration of individuals returning from prison 
and the challenges the families face, there is a need 
for programs to address the needs of children of 
incarcerated children, the needs of caregivers (e.g., 
respite care), and the family reunification process. Also, 
to inform planning decisions, counties also need better 
estimates on the number of children with incarcerated 
parents. 
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In light of California's new Public Safety Realignment Plan and 
federal health care reform, California faces both substantial challenges 
and unprecedented opportunities to address the needs of this popu­
lation by improving rehabilitative services at the local level and by 
improving access to health care for the reentry population (and other 
components of the criminal justice population) through Medicaid and 
other coverage expansions. Both will require the state and counties to 
establish new partnerships with the range of stakeholders that serve 
this population. 

Lastly, private philanthropy can also play an important role in 
helping to address the uncertainty created by this unique confluence 
of public safety realignment at the state level and healrh care reform 
at the federal level. Such a role for California and national founda­
tions includes supporting (1) local demonstration projects and collabo­
ration among relevant stakeholders; (2) Medicaid enrollment strate­
gies; (3) pilot projects to test innovative ideas; (4) efforts to increase 
the capacity oflocal communities and organizations to provide reentry 
services; and (5) ongoing evaluations and research on the impact of 
realignment and health care reform on the reentry population. 
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Table 2.7 
Summary of Accessibility Results for Mental Health and 
Alcohol and Drug Treatment Providers, by County 

Type of Treatment 
Percentage of Parolees Who Fall into the 

Two Lowest Accessibility Quartiles 

Mental Health Providers 

Alameda County 53 

Kern County 27 

Los Angeles County 51 

San Diego County 38 

Alcohol and Drug Treatment Providers 

Alameda County 42 

Kern County 28 

Los Angeles County 44 

San Diego County 30 

NOTE: Numbers in the table have been rounded. 

Accessibility to mental health and alcohol and drug treatment 
providers also varied by race/ethnicity (Table 2.8). For example, in 
Kern and San Diego counties, between 15 and 22 percent of African­
American parolees resided in areas with low levels of accessibility to 
alcohol and drug treatment resources, compared with 44 and 47 per­
cent of African-American parolees in Alameda and Los Angeles coun­
ties, respectively. In terms of accessibility to mental health providers, 
more than half of African-American and Latino parolees in Alameda 
and Los Angeles counties resided in areas with low levels of accessibil­
ity. In comparison, a much lower percentage of African-American and 
Latino parolees in Kern and San Diego counties resided in areas with 
low levels of accessibility to mental health providers. 

We found no difference in accessibility by race/ethnicity in San 
Diego County. 
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Table 2.8 
Summary of Mental Health and Alcohol and Drug Treatment 
Accessibility Results by County and Race/Ethnicity 

Type of Provider/ 
County 

Percentage of Parolees by Race/ 
Ethnicity Who Fell into the Two Lowest 

Accessibility Quartiles 

African-
American Latino White 

Mental Health Providers 

Alameda County 57 52 38 

Kern County 20 30 26 

los Angeles County 57 49 47 

San Diego County 38 36 38 

Alcohol and Drug Treatment Providers 

Alameda County 44 38 39 

Kern County 15 32 30 

Los Angeles County 47 45 37 

San Diego County 22 36 30 

NOTE: Numbers in the table have been rounded. 

Discussion 

It is well known that the prison population tends to be sicker on aver­

age than the general population. Our analysis of the BJS survey's self­
reported data for California inmates provides a rich understanding 

of the range of physical health, mental health, and substance abuse 

problems that this population brings upon return to local communi­

ties. We found that returning prisoners bear a high burden of chronic 
diseases, such as asthma, hypertension, and diabetes, as well as infec­

tious diseases, such as hepatitis and tuberculosis-all conditions that 

require regular access to health care services for effective management. 

In addition, the burden of mental illness and drug abuse or dependence 

is especially high in this population, underscoring the importance of 

access to mental health and alcohol and drug treatment services and the 
importance of continuity of care for this population. But the likelihood 
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of excprisoners receiving adequate health care once they are released is 

poor given the high rates of uninsurance among this population and 

other barriers to accessing care. 
A number of trends complicate the successful reentry of parol­

ees into communities. Our analysis of the geographic distribution and 

concentration of parolees across California and in the four focus coun­

ties showed that reentry particularly impacts 11 counties statewide and 
that, within counties, parolees tend to duster in certain communities 

and neighborhoods. Such clustering has implications for linking to and 

providing health care services to this population and for considering 

how to effectively target reentry resources. As illustrated by Los Ange­
les County, which has a combination of both urban and more sparsely 

populated areas, there is a need to tailor outreach and service delivery 

strategies to areas where the reentry population is more concentrated 

versus areas where it tends to be more dispersed. 
The fact that African-American and Latino parolees, in particular, 

tend to return to disadvantaged neighborhoods and communities­

ones characterized by high poverty and unemployment rates-suggests 

that reentry will be especially challenging for these groups. Further, 
our analysis of the geographic distribution of safety-net resources illus­

trated that health care resources in these communities tend to be scarce. 

Important study contributions are formally defining what the 

health care safety net is for the reentry population and developing mea­

sures to assess the ability of the safety net to meet ex-prisoners' needs. 
Across and within counties, the geographic distribution of safety-net 

facilities varied, and we identified geographic gaps in the location of 

health care facilities, including hospitals, clinics, mental health clinics, 
and alcohol and drug treatment providers vis-a-vis the concentration 

of parolees. Taking into account differences in capacity, the underly­

ing demand for safety-net services, and travel distance, our analyses 

of accessibility (i.e., analysis of potential access) showed that parolees' 

access to health care safety-net facilities varies by facility type, by geo­

graphic area, and by race/ethnicity. As policymakers consider how to 

ensure access to services for the reentry population in California, they 
will need to take into account this variation in counties' safety nets. 
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Our analysis of the health care safety net presented here was con­

ducted in 2009, just prior to the deep cuts made in rehabilitative pro­

gramming for prisoners and in safety-net services within California. 

For example, the substance abuse network specific to parolees, the 
PSN, has had its funding reduced. CDCR has drastically cur its fund­

ing for community-based alcohol and drug treatment programs for ex­

prisoners. And although Proposition 36 contracted treatment providers 

appear to be a viable source of care for the reentry population in each of 

the focus counties, these providers are no longer being funded by local 
counties. The impacts of these various changes are discussed further in 

subsequent chapters. 
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I knew what I wanted this time. I had a couple of birthdays in 
there and you get a little bit more seasoned ... so when I got out I 
knew what I immediately had to do, because I know it will affect 
me in my mind and just decide to go out and mess myself up. So I 
had to figure out where that came from, that's why I had to really 
jump into the 12 steps this time. I didn't waste no time getting 
deeply rooted in it .... 

Views About Access to Substance Abuse Treatment Programs in 
Prison 

Substance abuse treatment services in prison are provided through in­

prison substance abuse programs (SAPs) that are overseen by CDCR's 

Division of Addiction and Recovery Services (DARS).3 CDCR DARS 

contracts with community-based alcohol and drug treatment orga­

nizations4 to provide most of the treatment services for inmates and 

for parolee offender participants. These organizations provide services 

to both men and women, to inmates in conservation camps, and to 

inmates in all four institutional security levels (I-IV) (CDCR Division 

of Addiction and Recovery Services, Annual Report, 2009, p. 30). Also, 

volunteers and inmates may run AA and NA meetings in the prison 

setting. 
There are also community-based treatment programs.51hese alco­

hol and drug programs provide continuing care services through sub­

stance abuse services coordination agencies (SASCAs). 1l1ere are four 

3 In fiscal year 2007-2008, 21,684 inmates received in-prison substance abuse treatment 

services, and 10,946 parolees participated in community-based treatment services funded by 

CDCR. In fiscal year 2007-2008, 41.2 percent of in-prison SAP completions had as their 

governing offense property crimes, 37.0 percent had drug-related crimes, 12.4 percent had 

crimes against persons, and 9.4 percent had other crimes (CDCR Division of Addiction and 

Recovery Services, Annual Report, 2009). 

4 These providers include the Amity Foundation, Center Point, Community Education 

Centers, Inc., Mental Health Systems, Phoenix House, Walden House, West Care, and the 

Contra Costa County and Orange County Offices of Education. 

5 These community-based treatment programs include Community-Based Substance 

Abuse Programs, the Female Offender Treatment and Employment Program (FOTEP), 

the In-Custody Drug Treatment Program (ICDTP), the Parole Substance Abuse Program 

(PSAP) (Senate Bill 1453), and the PSN. 
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SASCAs, one in each parole region. Providers such as Amity Founda­
tion, Phoenix House, or Walden House are contracted to provide the 
community-based treatment services. However, as noted in our Phase I 
report, the treatment capacity of these programs represents only a small 
percentage of the total demand for alcohol and drug treatment services 

by the reentry population. 
Problems with access to substance abuse treatment programs in prison 

were an important topic of discussion, with SAPs seen as beneficial by a 

number of the focus group participants. For example, one individual who 
was not "clean" said that the six months during which he was in the 
SAP helped him to understand about the effects of marijuana on the 
mind and body. Another individual who had participated in the SAP 
program for nine months said he had tried for many years to get clean 
prior to participating in the program. He also talked about how the 
SAP program helped his spirit by also ensuring that his kids received 
Christmas presents, which helped his depression about not being able 
to provide for them. Another individual who wanted to participate in 
the SAP program was unable to get into one of the treatment slots. Dis­
couraged, he said that instead he looks toward God for spiritual help 
and that "I don't look to programs. I'm self-motivated." 

Gaining access to SAPs though was problematic for many partici­

pants. Recent budget cuts by CDCR in programming have meant 
cuts in substance abuse treatment programs in the prison system (and 
cuts in funding for community treatment providers). In California, 
about 40 percent of funds for rehabilitative programs have been cut. 
Nonprofit community alcohol and drug treatment providers had their 
funding substantially reduced or eliminated. These focus group discus­
sions were conducted after these cuts had occurred, and, depending on 
how recently the participant had been released from prison, their com­
ments reflect the impact of these cuts in limiting access to in-prison 
substance abuse treatment programs. 

Participants who had trouble accessing substance abuse treatment 

programs in prison relied instead on Alcoholics Anonymous or Narcot­

ics Anonymous groups run by volunteers, though, in some instances, 
even these programs had been cut. For some inmates, this meant that 
they went long periods without access to any substance abuse treat-
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ment services. One participant commented that he was without access 
to substance abuse treatment services for 6-7 months. As one indi­

vidual commented, "People get tired. You ask for help and they say 

no." Another participant discussed how inmates organized their own 

12-step meetings in prison. He was in a fire camp, and he said that they 
got their own AA books and would "pray in and pray out" of the meet­

ings and discuss on their own "the book." 
Focus group participants cited a number of examples of prob­

lems in gaining access to SAP programs. From their perspective, there 

is very little programming space available for substance abuse treat­
ment. One participant asserted that there were only 12 slots for the AA 

program at one California prison facility, with 3,000 inmates on the 

waiting list. In the yard at the facility he was at, he said, there was only 

one dormitory with SAP programming. Another participant said that a 
facility he was at had two SAP dormitories that each housed 200 SAP 

participants, and both were fully occupied. 
In addition, focus group participants felt the decision about who gets 

substance abuse treatment programming is capricious and often deter­
mined by correctional officers, without regard to whether one needed 

treatment. For example, one individual stated that in the prison yard, 

correctional officers were pulling inmates at random to go into the SAP 

dorms. He wanted access to SAP but was not permitted, whereas others 

who were not interested or had no substance abuse problems were still 

placed in a SAP dorm. Also, focus group participants commented that 
some inmates without substance abuse problems took up treatment 

slots because it was a way to get perks, such as being moved to a loca­

tion closer to their family and because they believed that being in a 

program would look favorable when they came up for parole. In their 
view, these individuals were not motivated to change or to rehabilitate. 

Still, several other individuals commented that it is difficult when you 

have access to only 1-2-day treatment programs. They recognized that 

it was not sufficient to truly help them but said people still took them 

to get whatever programming they could. 
Focus group participants also discussed the importance of having 

substance abuse programs available for those who were serving life sen­

tences or lengthy sentences. They said that it was difficult to get access 
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to these treatment programs if one was in this category. In their view, 
these programs also helped them in terms of rehabilitation and earning 
credits toward parole. In addition, inmates who served as mentors also 
said they needed SAP programming to help them be effective mentors. 

Further, if individuals were near their release dates, they were not eli­
gible to participate in substance abuse treatment programming. For exam­
ple, one individual stated that he was incarcerated in a private contract 
prison facility in another state. Since he was within the 60-90-day 
window of being released, he was told that it was too short a time to 

give him SAP programming. CDCR DAR's policy is that individuals 
are ineligible for SAP programming if they have a release date within 
the next six months; this policy reflects the old treatment model based 
on at least a six-month program (CDCR Division of Addiction and 
Recovery Services, Annual Report, 2009). 

Finally, one individual on parole realized he had a serious drug 
problem. His desire to change was even stronger than his desire to stay 
out of prison, as illustrated in the following exchange: 

Participant: What gets me about it is, man, you guys do it on 
your own. I did it on my own and I know I was out there bad. I'm 
the only person in San Diego that got high that was sick of it. I 
went down to the parole office and told the parole officer, 'Man, 
I need you to lock me up.' They wouldn't lock me up-you know 
what I did, you know how I got locked up? I knocked out the 
windows [of the parole office] with an ashtray. I knocked out the 
whole window and then they handcuffed me. 

Moderator: So you could go back to prison because you didn't 
want to do drugs? 

Participant: I needed help. 

Views About Access to and Quality of Health Care in Prison 

Focus group participants expressed a number of concerns about their ability 
to access health care within prison and about the indifforence of the health 
care system and correctional system. 



Findings 

There has been a concern within the City of San Bernardino that inmates who were not 
residents prior to incarceration were released to the City upon parole. The data gathered from 
this survey showed this to be unfounded. A small minority of parolees (approximately 5 percent 
or 9 out of 170 respondents) reported living in the City of San Bernardino after incarceration but 
not before. Figures 9 and I 0 represent these findings. 

Basic Needs 

Figure 9: Residency Before 
Incarceration 

Iii SB before 
incarceration 

Iii Other before 

Figure 10: Residency After 
Incarceration 

Ill SB after 
incarceration 

Iii Other after 

Housing is among the most basic of needs returning parolees have. This research showed 
that 21 percent of respondents reported being homeless or living in shelters. More parolees 
reported living in family provided housing than any other option. This is significant because 
California law allows the warrantless search of any parolee residence, linking parolee issues with 
the larger issues of family and community. Survey respondents report a total of325 children. 
This is one obvious connection between parolees and the larger community. 
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1. Parolee Housing Should Be Supportive, Seeute, and Efficient 

The challenge of designing supportive, secure, and efficient housing fOr recently 

released parolees is the key to effuctive!y refurming Califumia's parole system. Parolees 

reintegrate into their communliles. Communities require secure parolee housing, so that 

those who live near parolees will not suffur from increased crime and devaluation of their 

properties. State and local. governments require eftlcient parolee housing so that they can 

easily and affurdably keep track of parolees' whereabouts. Parolee housing has been 

called the "lynchpln that holds the reintegration process together."' tfall three needs­

support. security, and efficiency -can be met, mmty of the problems !fmt hlwe recently 

plagued California's parole system will be significantly reduced. 

2. California's Parole System: A Billion Doiiar Failure 

In recent years, the California parole system has come under a great deal of 

criticism for its faiiings. In November 2003, the government's watchdog Little Hoover 

Commission labeled California's parole system a "billion-dollar fai!ure;''1 According to 

the Commission, the goals of parole are not being realized.3 

!. JEREMY TRAVIS .• BUT THEY ALL COME BACK: FACING THE CHALLENGES OF PRISONER 
REENTRY2l9(2005)(quotlngKatherine H. Bradley, Noel C. Richardson, R. B. Michael 
"''l".- ~~-' J:L•"'"''- J,,• <:!1-"""'' "~~~ .,.n,.,., L .. .l\•4 uc...,~• H ~."'>-,~ ,_.;,1 <t._, 1'1.;.:.""'•-'""""'"' V!t'l/1;,.1;,_ miD ..... ~i.U: .;,.'L ~,;r ._...,~ ~'"-' £lru..~ u:..v ft\..n:::.-n... UVU-u. ~ ~J ~u:..., "-'·- f"H=~ 

Policy Brief. Boston: Community Resources for Justice. (2001 )}. 
2 

LITTLE HOOVER CoMMISSION, BACK To THE COMMUNITY: SAFE AND SOu"ND PAROLE 
Poucu;s. I http://www.Jhc.ca_gov/Jhcdir/172/exccsuml72.pdf. (2003). 
3 Id, at 56. 
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Callrorn1a' s parole system is not secure, which jeopardizes public safety. Pot 

example, in 1000, Cal.ifomia Department of Corrections lost track of about 25% of the 

!!7,000 parolees under its supervision, compared to a natkmai average abscondooce rate 

California's recidivism rate is also far above the national average: in California, 

67% of prison commitments are returning parolees, compared to 35% mrt.iurudly.5 Oniy 

21% of Otlifomia parolees successfully complete parole, compared to 42% nationally . .; 

Last year, Califumia prisons held I 65,000 inmates, of whom 58,725 were paroled felons 

who were re-incarcerated for violating parole.7 These statistics suggest that CalifOrnia's 

current parole system does Mt offer parolees the suppart they need to reintegrate 

successfully into their communities. 

Nor is California's current parole system efficient. Califurnia spends about $900 

million a year on parolees who violate their parole and are sent blll:k to prison, nearly one 

fifth of the $5 billion spent annually on the entire California prison &)'stem.8 If recidivism 

:md re-im:aroeration could be reduced by implementing lligll.quafity parole supervision, 

the state would realize substantial savings even if the cost of supervising each parolee 

went up. 

Schwarzenegger signed an agreement on his first day in office to retbrm the California 

41d. 
: Id,ati. 
" < ,,.,_ H-~u- "'~--i.clnn "'"'~~~•~•'fl- "== "'---•- "~~~-~" == ..,!~~ .I"Mm, L,_"-·W £:tVV-~..,f. ~v--'f.ttu~~ ......... "1' '1;,..-~-.t.=~~h .. •H t,.h.&'i-.,.. ~-muw a....,.t.vhh!:'itt ~ • ..,....,... t-·n..~"!:" '-'~~ ~ 

13, 2003). 
7 Mark Martin, California's System For Parolees Called lneffoctive Revolving Door, San 
Fra.>tCiscc Chronicle, Sep 10, 2005 
8 Id. 
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parole system.9 The agreement settled a class action lawsuit over how C<tlifumia treats its 

parole violators. !il However, progress thus far has been fitful. In Aprll2005, the state 

ended three programs under the settlement that diverted parole violators to halfway 

houses, drug treatment, or eiectronic monitoring instead of returning them to prison; the 

program was considered ineffective because it focused on parole violators instead of 

recently released parolees who had not re-otfended.1 1 Additionally, California's budget 

crisis forced the governor to propose a state budget that cut $95 milflon from inmate and 

parolee rehabilitation programs.12 This is unfortunate, because high-quality parole 

supervision that effectively reduces recidivism is expensive in the snort•rerm, even 

though it ultimately saves money through lower re-incarcemtion. rates. 

An essential ingredient to solving the challenges faced by the California parole 

system is to find all. parolees supportive, secure, and effwiem housing. When they are 

released from prison, about 97% of California inmates are placed on wpervlsed paroleP 

Upon their release, they are each given $200 and a ride to the nearest bus stop.14 Their 

mnst immediate concern upon release .is fmding 8heltcr.15 

Most California prisoners are released without tbe benefit of a "step down" 

process to hetp them successfully transition back into their cmnmunlties.16 This is 

9 Dan Thompson, No Contempt. /Jut Judge Scolds Qfficials For Parole Programs, San 
Diego Union· Tr.ilmne, May !2, 2005. 
lQ Judy CrunpbeU~ Parole Pmfbn;; in LOun, TOO California~~ A-fay lL~ 2005~ 
tt Id. 
12 Cop-Out On Parole Reform, Los Angeles Times, Editorial, May 4, 2005. 
t:! Ma.<tin, s~tpru, oote 7. 
14 ld. 
IS See TRAVIS, supra, note I. 
l£> I 'T""' <2 '"'""""" amwfl . . · · · ..-4 '} ~• "'7 L<-~ t: !t- Lr""' £'i'IJ'.:j" ~"" ~"«>:r• .... '!! u-vt...,. ~ """ J * 
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offenders with pro-social networks and activities. 18 This allows them to reintegrate with 

their personal relationships. employment, and home communities in man~le ~' 

and allows the authorities the chance to test the parolees' progress.19 A comprehensive 

least two contacts a week with their probation or parole officers and participated in pro-

social actlv!ties such as education., work, or community service, their reeidivism rates 

''t was lucky because I bad a house, a supportive family, and a job waiting ibr me 

when I got out of prison,'' Tim O'Hearn, a parolee told me in an ioterview. "Most guys 

don't have that, which is why they fail back Into the same oid lifestyle and get into 

n-<.mb!e again. Getting them into progrnms is the only way to give them the kind of 

support and structure that helped me succeed." 

lnsread, most California parolees are on their own when trying to find housing 

upon release. Without a stable residence, parolees cannot reintegrate efrective!y Into their 

communities. "Continuity in substance abuse and mental health tl'eatment is 

17 JOAN PETERS!LIA, WHEN PRISONERS CoME HOME: pAROLE AND PRISONER REENTRY 98 
(2003) 
l$ Th4VIS, supm, r:nte l, at l m (disc!b-sing ru:-d quoting Joan P,-tersilli;, A Dee<!de <ff 
Experimenting with Intermediate Sanctions: What Have We Learned"?" FEDERAL 
PRDBA TION 62(2): 3-9 
19M ·-· 2
1l TRAVIS, supra, note 1, at 109-110. 
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the end, a policy that does not concern itself with the hoWling needs of returning prisom;rs 

finds that it has done so at the expense of its own public safecy.'~1 

4. The Main Difficulties Parolees Face Iu Obtaining Housing 

Parolees' housing options are frequently limited. State prisoners are ofum 

to secure hoWling prior to their release.22 Most prisoners retom to live with their families, 

but this can present dil'ficulties.23 "Family dynamics sut·rounding prisoner reenuy can be 

vezy complicated," and families may not all"<~ys provide the necessary support and 

stability that parolees need to keep themselves out oftrouble.24 In addition to any 

from living or associating with anyone involved with criminal activity, including mmiiy 

and friends. 

High hoi!Sing prices in many parts of California have ~the private housing 

market cost prohibitive for most parolees, who tend to be poor.3 Most parolees don't 

have enough money for a security deposit fur a private rental. Furthermore, landlords are 

often reluctant to rent to parolees. 

drug oftenders from living in public housing and receiving food stamps.26 m selecting 

families for admission to public housing, the Pubiic Housing Aufuorlty may consider the 

11 Peterslila, :supra, note ! 6, at l:!l (quoting Bmdiey, et al., supra, note !} 
n rd. 
23 TRAVIS, supr(4 note l, at :l:l(t 
uld. 
25 !d, at 223. 
20 LHTLE HOOVER. supra, note 2, at 57. 
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criminal history of the applicant 27 Furthermore, high demand for public housing has l.,;d 

to long waiting llsts for admlsslon: in ~ Cailfornla, th4l avl!fagtfr wait ls 6 ylllli'S. 

Parolees cannot wait that long to receive support: recidivism data shows that 30% of re-

offeru:lers are arrested within slx IDOI!ths of release, aru:l that after five years without .an 

arrest, recidivism is very low.28 

Wlth no other options available, many parolees become hOmeless. Cailfomla 

Department of Corrections officials estimate that 10".4 of the state's parolees are 

homeless. In iarge urban areas like San Francisco and Los Angeles, .as many as SO% oi 

parolees are estimated to be homeless.w 

S. Community Opposition To Parolee Housing 

Communl!.ies frequently oppose the placement of parolee group homes in their 

neighborhoods. This reflects tbelr nnderstaru.lable concerns abont the high recidivism. 

rates of offimders: they fear parolee behavioral problems, rising neighborhood crime, 

increased comings and goings of non-related parties, and devaluation oi their properties. 

strnctnred assistance at release can provide residents with more securit;y thm. ifthe 

inmate were simply on the strects.~Jll 

Nevertheless, a growing number of California communities have passed local 

ordinances restricting parolee housing. In Lancaster, .in Los Angeles Count;y, city officials 

21 TitA VIS, supra, note l, at 229. 
28 PETBRSIL!A, supra, note 16, at 18. 
w Id. at 122. 
3& 1d, al j 00. 
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The law also makes it a criminal offense for anyone on parole or probation to rent or own 

property in the area. 31 

a non-state-licensed home with two or more parolees to acquire a conditional use permit 

from the city.32 At the time, some homeow.ne.rs were renting up to 12 beds to perolees in 

residential areas. Sinoo the ordinance was passel!, no non-st:rte-!ic.en.$00 parolee homes 

have applied to move into Fontana.33 

homes and is considering a provision similar to the one adopted by fontana. It would 

captain of the slrerifrs '{ ucaipa station. told the San Bernardino County Sun that the 

provision would ensure the safety of residents and keep crime rates down because lt 

would let police know where parolees are living!4 

However, law enforcement agencies already know the location ofparolees.lS The 

law is actually likely to ha\'e the opposite effect. Jf it reduees the <wallabiUty of parolee 

housing, more parolees are likely to abscond, or become homeless. Then the police will 

6. Poor Coordination Between State and Lo£al Government 

31 
TRAVIS, supra, oote l, at 224. 

32 Fontana Ordinance No. 1385, adopted Nov. 19,2002. 
33 Stacia O!enn., Yi!eaipa Ef'ils Parmees, San ~~~Coo;a'y Sun, Aug M 21}.~5. 
~Id. 
Js Id. 
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Due to budgetary eonsttaints, California hes In ihe pt1st lind ttoub!e expandlfig, 

developing, and managing pre-release planning with community parole senrices/5 In 

200l, ihere were only approximately 90t1 re-entry prison slots !irld a small number dt 

substance abnse treatment slots available for prisoners to be released using the idea~ 

"step down" transition process.37 According to the Little Hoover Commission report, 

most communities already have a wide range of SCI'\'ices that could serve parolees but 

often do not due to poor coordination or connnunicy opposition.38 

ordinances passed by Fontana and Yucaipa, Califoraia cities sbare power with the state 

government under California law to regulate the various types of parolee group homes, 

and cannot necessarily prevent the state from establishing any pamlee gmup homes at all. 

the cities do have tile power to ellectiveiy prevent me state from establtshlng 

"large" parolee group homes within their city limits. "Large" residential care mcilities are 

defmed as those with seveu or more parolee residents or beds. tm:ge parolee gmup 

homes are licensed by the State of California, but are also subject to regulation by city 

governments, which may impose restrictions such as special permit requ!rements.39 

Although cities must follow state-mandated procedures in considlirintl the zoning 

and pl!!Cement decisions of these large mcilities, they have been effectively able to block 

concerns including public opposition due to noise, public safety concerns, and questions 

36 LlTILE HoovER, supra, note 2, at 57. 
37 !d. 
3$!9. 
39 Redlands City Council Mecting, Sept 20, 2005, Agenda Item J-1, Reque&l For Council 
Action on proposed Ordinance 2622, p. 3. 
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Slate of California currently has set aside funds for building more parolee .re-entry 

blmn unwilling to offur sites fur such large facilities., fuaring oommunity lm:klash against 

housing parolees together in residential areas. 

Currently, the State Departme.nt of Corrections and Rehabililation operates JIL.'lt 19 

re-entry facnttles and 2 restitution facilities for all 58 counties of California. om .In San 

Bemadioo County, for exrunple, no oommunities have been willing to aooept a large 

parolee group home, and no such homes are currently in operation tbere.41 

In the face of this opposliion to iarge residential care iacillties, the Stare bas 

increasingly relied on smaU parolee group housing as places to house parolees. These 

smail group homes consist of six. or fewer persons or beds. A city has no ability to 

regulate small group homes that are licensed by the Slate of California. It cauuot foroe 

slate·licensed smaii group homes to request a city pennii;, nor can it snl:!ject the placement 

of such homes to the same strict notification and public hearing requirements tbat apply 

to large group homes. 

Nevertheless, many parolee group homes are not licensed by the slate, Because of 

the lmormai nature of these homes, it is dimcuit to qcantizy statewide ex.actiy how many 

parolees choose to live with other parolees in an unlicensed, unregulated arrangement. 

home." In a sober living .home, six or fuwer parolees live together and agree not to use 

4° CalifOrnia Department of Corrections, www.oorr.ca.gov 
41 Oral communication by Jeffrey G"l!Zer, California Department of Corrections, Parole 
Divisioo, &!.'! B€l'l't!!dino Unit; Ra::l!ands City Czy..mci! Meeting; Septen<.her 2{}; 2005. 
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non-licensed cooperative living arrangement. It is not a residential care fuciley l.llYiel' tlli: 

iaw, is not required or eligible to be licensed by the state, and ls not subject to state 

Department of Alcohol and Drug Progrnm oversight or regulatory requirements. 

Brandy !>iii, the house illlll1llger for a sober living home in Rroiands, Caiifumia, 

described the sober living homes as currently "self-run, self-help facilities/' Because they 

are not licensed, they do not have to hlre professional sta;f, or meet state or cify 

!'llqtlirements beyond the strong restrictions already placed on the residents by virtue of 

their status as paro1ees.4i 

Despite their unregulated status. .Pitt feels the homes are important and e.l'lixtive 

in giving structure and discipline to parolees with substance abuse problems. She said, "If 

. . .. . . . . - . . . . . . 
you snut down sober Hving homes, instesd of.being tesred and teprtiting to melt pamie 

officers if parolees start using again, no one will report them and they' !l be stealing your 

mailllfid the stereo from your car so they Cllfi support their habit'"'3 

prohibit parolee group homes which are not licensed by the state, such as the sober living 

facilities described above.!t ls endear under federru and state law whether local and city 

governments have the power to regulate and prohibit even these unlicensed parolee group 

homes, or whether such power is reserved to the state. Whether the recent ordlmmces 

passed by Fontana and Yucaipa are legally and constitutiormlly permissible is an issue 

that may ultimately be decided by the courts. in the meamime,. other cities ln me inland 

42 Oral communication by Brandy Pitt, Redlands Cizy Council Meeting: September 20, 
2005. 
43 ld. 
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Hesperia -are considering similar ordinances.44 

By fhlling to consistently or adequately provide tnlrlSltlonai hOusing and otitel' 

"step down" services to released prisoners, and by fulling to coordinate suclt services 

WM iooai and city governments, me State has created me chaotic present system: a 

bi!Uon dollar fuilure. Parolees do not receive the honsing and services they need ro 

succeed, so they re-ouend in high numbel'S. Trte Stme cannot keep traCk ofits parolees, 

and fue high recidivism rate makes communities fu!lrful to allow parolees into their 

neighborhoods. Because of the State's faliure to coordinate prison release and parolee 

services with local governments, smne cities are now passing or considering their own 

piece-meal, counter-productive, and possibly unconstitutional legislation restricting 

parolee !muses. 

On September 21, 2005, the city of Redlands J)llS&eil a45 day ban on new group 

homes fur parolees. The moratorium forbids housing two or more unrelated parolees in a 

proposals fur a long term solution to me problem of parolee housing. The first proposal is 

to adopt an ordinance like Fontana's, requiring city licenses for parolee homes that are 

not licensed by the state. -~ ne second proposal is for Redlands to work with the state 

M Leroy Standish, High Desert Home To 2,384 J>arolees, v1ctorvliic Daily Press, NOV. 6, 
2005. 
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These two propnsals are notable beemJse they represent two very different 

me issue oi' parolee housing. The ttrst llediands proposal, modeled on the Fontana 

ordinance, would impose fees on both established and new parolee homes oot licensed by 

the state, lll:id requirement to obtain conditional use permits nom me city ofRedllll:ias. 

The ordinance seems implicitly designed to effud:ive!y prohibit such non-lkensed parolee 

group immes wiihln rhe city. in Fontana, no nmv parolee group homes nor licensed by me 

state have been established s.lnce the ordinance was passed. According to Casandra 

Harame!o, who runs a mclilty fot recovering addicts in Redlands, "' barely ll'iake my 

operating oosts. This ordinattce would shut me down. ;,45 

l:Srandy !Yrtt said of this proposed ordinance, ''Even though you say you ruen't 

shutting down the sol= living homes, really you are, because they can;t afford to pay for 

tile permits.,.;& This may be a popular political move in tl!e short-run, but .it does iittte to 

that .reduces recidivism, abseondance, and threats to public safety. 

state-local partnership to tackle the issue of parolee !musiP.g. When asked about the 

problems that California faces in housing its paroiees, Jelll:ille WOOdford, the 

Undersecretary of California Department of Corrections and Rehabilitation, said tl>.at 

4S Oral communication by Casandra Harameio, Redllll:ids City Council Meeting; 
September 20,2005. 

"" Suprn; note 4!. 
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effective and to reduce recrdiv.ism. '"'7 

An analysis of Redlands, Caiifumia suggests why two such distinct proposals fur 

parolee housing might both be under considerntion there. Rediands is one of the 

communities in the Inland Empire of San Bernadino County that have been considerin¥ 

or adopting severe restrictions on parolee housing, but Redlands is also in some ways 

distinct from its neighbors in ways that might help explain why it is also .;onsidl:rlng a 

progressive solution In the proposed city-run parolee housing fllol.liiy. 

Redlands, California is a city of abm.tt 10,000 people, located 10 miles east of Los 

Angeles In San Bemad.ino County.41> One of the oldest cities oftlie so-c1tlled "Inland 

Empire" region e-ast of Los Angeles, it was established in the late 19'" centlll)• as a 

packing eentet and distribution hub for that region's then-growing cittus industty ."9 In 

African American or black; S% Asian; and 24% Hispanic or Latino, including Hispanics 

of any race.>il Statewide, Californians are about 60"/0 white, 7% black, ll% Asian, and 

47 Personal communication, November 9, 2005. 
48 http://quickfllcts.census.gov/qfdlstates/06/0659962.html 
49 .El\'CYCLOJ>EDIA B!U!'Al"'!!,'it::'A., Red!OI'ifJs {DVD ed. 2003) 
50 'fRAvrs, supra, note l, at 224. 
:o Fontana Ordinance No. 1385, adopted Nov. 19,2002. 
50 Stacia Glenn., li.~Caipa B;t.;es Parolees., San Boolardlno C.ounty S-u~ Aug· 14 2005~ 
SQ !d. 
so Id. 
$1)1 ,....., , "'""""" ~ .... ~, 'lh·~ " ... "" ,..,.,]!, J:-l>.>tb i"""l.._~ ... ).-_,.~ ,-:;.""Ji"'""-., .... ~ ,~.., ~ ...-~ .. 
50 ld. 
5() ld. 
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compared to 14.2% statewide. In 2000, the median value of au owuer-occt.,<pied housing 

unit in Redlunds was $!59,300, compared to $21 l ,500 for the state as a whole. Redlunds 

is thus lef!.~ l'l~Cia!ly diverse, less poor, and cheaper to own a .~lome in than California on 

average. 51 

In the Inland Empire around .Redlands. development and population growth in the 

last several decades have caused significant demographic shifts. 52 Tile region between 

comparatively open and rural boundary between the regious until the 1910s. Since then,. 

the region l:llls been !milt up into new communities- wlfu citrus groves lilld norse pli-siures 

bec001ing strip malls and chain restaurants - until no clear boundary remains?3 

Because of high housing prices in esl:ah!lshed cities iike Los Angeies and San 

Diego, middle-. and working- class people have migrated fulm those areas to the Inland 

empire. San Bernadino's population grew 21J.5% behveen 199\} and 2000, compared to 

13.6% growth in California as a wbole.54 Between 1990 and 2000, the Inland Empire's 

50 Personal email communication from Dan McHugh, city attorney ofRedlands. Also, see 
Redlunds City Council Agenda Item No. J-1, September 20, 2005, Request For Council 
A!lt..lon, 2~3. 
50 http:/lquickfacts.census.gov/qfdlstates/06/06S9962.html 
s1. Id. 
51 David i:ID!!hoose, Southern Ptn¥:rly I aw Center hrteiiigem:e P.epert; Nov 3, 2005. 
http://www.altemet.org/module/printversion/274til 
s~ [d. 
1'4 t..n...u., .. :ct-l'~;., ~"~'- an<>lnl',i·"~a•-·""'- ""'fi7> '-"-•' u"l'.;.;r:"'''"" .~ .. -~.....--.... '""'"~~etv"~'"i._w~~~'*-"'"'v~v..,.. , .. mu: ... t 
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and Latinos 82%.55 today, the Inland Empire has more than Sil small and mid-sized dties 

with a combined population of about 3 million.;;; 

The cily of Redlands itself has not experienced the same growth as the area 

around It. Between 1990 and 2000, the Redlands population grew a mere o.l"k. $7 NOr hilS 

Redlands recently experienced an increasing crime rate. From 1998 tu 2004, viulent 

crime in Redlands decreased 32%, according to FBI statistics. 58 In 2004, there were 379 

reported violent crimes In Redlands, according to FBi statistics.~ Redlands currently has 

171 active parolees, 148 of whom were Redlands residenls or bad family ties to the city 

of Redlands prior to their incarceration.60 Very few of these parolees are sex offenders or 

high risk offenders.M 

There are current.ty no small parolee group homes in Redlands that are not licensed by the 

state. fiowever, neighbors of some existing state-licensed facilities, including a home for 

troubled juveniles, voiced concerns to the local government about noise, visitors coming 

to the facilities at late hours, inadequate control over the residen~ and diminished 

property values around the facilities. Although it could do nothing to affect state-licensed 

One resident, Pastor Felix Jones, commented during the September 20, 2005 city oouncil 

meeting considering the two proposals, «i want to caution us against over-reacting. We 

;< >> >.> H ··· nonnouse, supra, note ..... 
56 Id. :r lrtip://quickfacts.census.gov/qfd/states/06/(1659%2.htm.l 
,;; http:/!www.ful.gov/uc.rfcius _ il4/ 
59 b.ttp:l/wvvw.fl)i,gov/ucr/cius_ 04/ 
00 Qll\1 communicatiM by Jeffrey Gazer, C'411if~;~mi-. Departmeut of Col'feCtil:.ons, P<lrll~ 
Oivision, Sllti Bernadino Unl~ Redlands City Cotill<.lll MCJ.'ling; September 20, 2005. 
6[ ld. 
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shouldn •t rush forward on this. There ls no emergency here in Redlands. ""2 The city 

9. Tile Debate In Redlands 

1 ne debate over parolee housing in Redlands was kindled by an existing stale· 

liceased fucilily for troubled juveniles in the cily at the intersection of Clover and 

University .f"3 Neighbors of the home voiced concerns to the city officirus about noise, 

visitors coming to the fucilities at late hours, inadequate comrof over the residents. and 

diminished property values around the facilities.64 Many were concerned t.'lllt the state 

trooble juveniles or mentally ill senior citizens- and then "flip" the license to opemte. 

housing another, more dangerous type of resident - for example, high nsk vloiem sex 

licensed faclilty iike the one at Clover and Unlverslry, ood even mougil me facliity at 

Clover and Universily subsequently closed, the COIIUCil nevertheless took up the issue of 

. . . . ' . . - ' '' ' 

parolee housing, wiili me aim to assert as much lOCal control as possible over Iiffil-stm:e 

I. ---' .,__,.,., 66 
teen'""' "'''mues. 

On september 21, 2005, the Redlands City Council deba!ed for three hOurs about 

!tow it could extend local control over smali parolee g£01lflltousing not licensed by tile 

Stale ofCallromla. The first proposal was an ordinance proposed hy Mayor Susan 

Peppier that would require noulicensed grOilfl homes, including sober living b!.mres, ttl get 

62 Oral communication by Pastor Felix Jones; Redlands City Council Meeting; September 
20,2005. 
: lL"!.fln'llk City Coonci! M.eeting, Sepren>.her 2(1, 2005. 

ld. 
65 !d. 
O;S!d. 
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city eonditionai·use permits. These permits wouid cost an existing mclllty $1,900, and 

would cost a new faeilizy $4,400, according to Peppler's proposal. 

in order to receive a city license, a smaii group home wouid be subject to 

approval by the eizy based on an evaluation of the !rome's possible threat to the public 

health, safety, and welfare. As noted, It seems iike!y that, as in Footana, whl.ch adopted a 

similar ordilllll!Ce, the effect of this proposal would be to effectively prevent the 

Many of the residents who spoke in fuvor ofthe proposal did not try to hide the W:t that 

this was their goai: 

".Do 1 want these. people living next to me?" asked one resident, Cliff 

residents who spoke in fuvor of the ordinance. "No, 1 dou't."67 

''l>arolees chose their way of lire," said another resident, Lois Luke. "i have no 

ordinance. Some were people who had been parolees, and who had previously Uved in 

Rademacher, is now the cameraman who tapes the Redlands City Council meetings. 

''We're all parolees, but we're not degenei'lltes," he said to the Councii, urging them not 

to place onerous burdens on the establ.ishment of small parolee homes. "I'm so blessed 

today that j got these chances .irt life:" w live irt such a home, which ruiowed him to 

overcome his addi&tiou. 

67 rd. 
6S Id. 
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said, "The sober living home has real. structure. lt has helped me build a foundatioo, and 

make my goals to heip my family and myself. i know i've made mistakes, but ram just 

!.tying to get my life back together. it is very structured, so we ore accouutahte for what 

we do.di9 

said at the meeting. ''Out• concern is that sometimes cities are moving to ban parolees. 

Regardless of where we piace them, they are going to be In our conununltles."'~'} 

An alternative proposal for parolee housing was also put forwtm:l at the City 

Council meeting by Redlands Police Chief Jim Buermann. Rather than merely license 

actually consiruct and operate a single, lruge local parolee re-entry fucilily which would 

serve as transitional housing :for many parolees. This proposal suggested that the parolee 

housing be operated by the police departmeat. 

Under ChiefBuermann's proposal, parolees wmnd smy at me te-entty facility for 

the first three months oftheir release. This would give the parolees positive structure as 

mey adjusted to life outside prison, fonnd employment, participated ln programs such as 

drug rehabilitation or job training, and re-oonuected with their iinuilies and couuuunitias. 

lt would also give me poiice an opportunity to get to know the parolees. i ne city o:l' 

Redlands would .retain control of the facility, and would either operate it directly or 

would snpervlse any privately contracted staff. Only parolees with prior ties to Redlands 

69 Id. 
7o Id. 
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"dumping ground" fur parolees from all over the region. 

perspective, these parolees are at a furk in ihe road. We are either going to fucilitate their 

road to rehabU!tation, or their road hack to prison."71 

shortly after the September 20 City Council meeting, he was contacted by Califurnia 

Department of Corrections and Rehabilitation by Governor Schwarzem:gger in July, 

2005, and who ovenlees me entire Caiifomili correctio!llli system, including paroie. 

Buennann reported that Hiekman expressed sigoif!Ca.'lt interest in Redinnds ~oming a 

model for Caiifomia cnies as to how to safely mllflllge Inmates retumlng io their 

- - """" develop a police-managed reentry facility.'" Hickman agreed that under this proposal, the 

Police Deplll1ment. 

was opposed to Chief Bnerma.rm' s proposal, She said ChiefBuennann's proposal was 

"dangerous" and "irresponsihie." "Tnere is a reason mat no communities wiii accept 

was not designed to han all parolee housing, only housing for high risk parolees ll!la sex 

71 id. 
12 Redinnds City Council Meeting. October 4, 2005. 
l'Jld,. 
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facilities, which sire claimed to support for nooviolent offend€rs with substance abuse 

problems. 

ChiefBuermann noted that parolees would be returning to i:tedinnd.'> anyway. 

"Any cop, any parole officer wlli teii you, nomeiess parolees are a danger to me 

community," be said?4 The other council members expressed a range of tentative 

informatinn before making a final decision on which proposal to fuvor. The City Council 

uitimately voted to extend the temporary moratorium on new paroi.ee housing in 

n. Legai and Consmunonal Issues Around The Redlands Licensing 

the proposed ordinance that requires smali group parolee housing to obtain 

conditional use permits not only is questionable public policy, it presents several legal 

been challenged in court to date, these issues could present potential bases fu£ court 

There are three main questinns that may potentiaUy form a legal basis fu£ 

challenging or attacking the iegality of the Redlands ordinance Tnese questions are: (!) 

do the city's delegated land-use powers and zoning enabling laws permit it to regulate 

regulate the private alcohol consumption by this class of persons in such living 

74 rd. 
75Id , 
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does state preemption of alcohol regulation prohibit the city from attempting to regulate 

enforce a city-mandated prohibition on private alcohol consumption by the parolee-

residents of these homes?; (3} do federal ami state antidiscrimination and !air housing 

laws prohibit the city from regulating parolee or sober living honsing arrangements? 

fumily zones using the conditional use permit has been in effect since November 2002 

with no apparent problems or legal. chalienges against it. This may indicate that the 

ordinance is politically or even possibly legally viable. 

the areas in which convicted sex otrenders may reside within a residmtial zone. The 

ordinance under consideration in Redlands mirrors one recently lmplememed ln ·Des 

Moines that woo!d restrict convicted sex offenders from residing within 2,000 feet of 

cett..ain child-oriented facilities including public parl<s, public libraries, public s;.vimmirtg 

pools, ami multi-use recreational tmiis, in addition to the current resideru:y restrictions for 

Following this example, it is reasonable to think that if a sity may restrict 

residency for a certain class of ex -convicts, namely sex offenders, without issue, men a 

sity ordinance restristing residensy for a similar class of citizens---parolees-for similar 

The strongest avenue fur challenging the proposed Ordinance might be a claim 

that the city's delegated land-use power from the state or its zoning enabiing laws do not 
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arrangements under the auspices of local land-use regulation powers, ibis is an~t 

A second possible attack on the onilnance would be a ciaim that the city does not 

have !ega! authority to regulate parolees using conditional use permits under occupancy 

restrictions on certain classes of people- in this case, parolees -would not eunot as a 

iegitimate ~iand-use" such that it wouid faii under th.e city's delegated aothorlty to 

regulate land-use. 

deal with the topic of a city's ability to regulate based oa ~ limitations. Village 

ciflJeiie Terre v.JJoraas, 416 U.S. 1 (1974) involved a city onilnanceihat resirloted iand 

use to single-fumily dwellings, where the word "fumi.!y" was defined as one or more 

Supreme Court upheld the coastitutionality of this oniinance since the ordinance did not 

procedural disparity inflicted oa some persons, but not otbers. 

Howeve~, in Moore v. Cfty ofEa~i Cleveland, Ohio, 431 U.S. 494 (i9Frj, the 

Supreme Court futmd that a city's housing ordinance which attempted to regulate which 

' ' ' ' ' . . ~ - ,_ - ' ' - . . 
memi:iers of an extended fmrtliy netwOrk cou1u permlssibiy iive together under the zooing 

definition of"fumi!y" was llllCoastitutional because it bore no rational relationship to any 

permissible state objective and violated me Due Process Clause of me Fourteemh 
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Gl!.cluded from living in the dweillng, The Court distinguished this case from Belle Terre 

by saying that the Belle f erre ooiinaru:e drew the line bet1:veen related and unrelated 

individuals, willie the ~ast Cleveland ordinance distinguished between degrees of related 

individuals. The Court said here that cutting off the definition of"famiiy" to include only 

the nuclear famiiy was untbunded, since the secnrl!y and suppart benefns chart:ieteristic 

of families were tmditiouaUy prwided by the extended family as wcli. 

However, the Court's loosening of the definition ofv'family" past the nuclear 

would be unlikely that six or fewer parolees living in a common dwelling wonid qualitY 

as a "family" for legal parposes. in fact, in Belie Terre, the Court exp!lcltly authorized it 

as within !egis!atnre's purvie~v to define. family on the basis of related versus unrelated 

per5ons. ihls indicates thst this second avenue of attack on the ordinance is unlikely to 

A third possible avenue for attacking the ooiirtartce wonid be to make a claim that 

ordinance violates fair !musing or equal protection laws. A potential fair !musing or equal 

protection claim may arise if, as a result of the propased ordimmc~; most or all parolee 

homes were relegated to poorer:, more minority-influenced areas of the city, and if most 

In this case, the ordinanee might have a disparate impact effilct of enfureing racial 
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neighborhoods and keeping them out of predom.inruttly white neighhnrhoods. 

specific effect it would have in terms of rneial demographies in Redlands. There is also 

the possibility that homes of six or fewer occupants iali under me redeml housing law 

minimum occupancy limit for federal regulation, such that federal housing law would nut 

even apply to them. This means mat this third passmie avenue for attack on me pr<lpOSed 

ordinance is unlikely to succeed. 

tf me proposed ordinance were amended to regulate sober living homes as 

separate from parolee homes, sn as to enforce. sohriety in snhcr living homes by 

prohihitlng private alcohol consumptioo by the occupants of the hmoes, then me 

ordilll.IIICe might be vulnerable to a preemption challenge that the state's regnlatiOii of 

alcohol m1ectiveiy prohibits the city from attempting to regulate it. Under state law, the 

city may nut be pem~itted to probihit certain classes of people or certain areas of the city 

from privately colisumlng alcohoL Oenemliy, crues are not permitted, nor have ever 

attmnpted, to restrict private coasumpti011 of alcohol tar certain classes of people or in 

certam areas within its borders. However, if the aim Of the Ordinance would simply be to 

any city-mandated adherence to such sober living principles, the preemption problem 

would disappear. 

The ordinance is not likely "-ulrtemble to attack Oii grounds that 1t violates 

disability law, or that it discriminates against parolees lltlder me equal protection clause 

of me Constituilon. Drng and alcohol addiction are expiicitly not categorized as 
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law, so drawing a distinction aroi.Uld sober living parolee homes will most likely oot 

suspect class, so that an Ordinance R!g'Uiating honsing on the basis of parolee smtus wonhl 

be subject only to a low !evei rational basis scrutiny by the courts. the proposed 

ordinance would likely pass ratioual basis scrutiny if challenged. 

in summary, it therefore seems probable that the licensing mdlnartce, if passed by 

the city, wouhl go ultChailenged and couhllegaliy withstand any challenge brought 

against it. Neverthe!.ess, there is a broad gap between what policies are legally and 

constitutionally permissible and what policies are in the best public interest. The 

proposed licensing ordinance would make lt harder for the pollee to track and coatro! 

parolees, and wouhl make it harder to provide parolees with sam, secure, and efficient 

housing that they need. 

PAR:T ftl: CONCLUSION 

Yne City of Redlands has the opportunity to be a mooei of providing supporthre,. 

secure, and efficient housing fOr recoorly re!eased parolees by choosing to work with the 

ouder the coutro! of the Redlands police department. This fuciiity wouhl be expressly fur 

parolees who are already going to be returning to the clt'"t of Redlands anyway, bnt it 

would provide the structure necessacy to give the parolees the best possible chance to 

rehabilitate and reintegrate with the commurtity 5ucccssfuliy, artd to give the commurtity 

the security and coutrol necessary to maintain the samty of Redlands residents. The 
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only comp.!k:ate and aggravate these challenges. 

Researeh has shown that priS<:Jner5 should ldeaily make the transition from priSti!i 

program is the Iiiinois Departmem m Com:ction's Chicago uay Reporting Cemer 

(DRC). The program is fur high-risk parolees on the Southside of chicago. the ORe 

progrnm participams n<Jrl'ti!illy stay in the program for about slx months, during which 

time they gradually progress through three phases,. each with more relaxed restrictions on 

cmfew, drug testing, and electronic monitoring. The imnates do not live at the mcliity, 

but report to it every day. They participate in many pmgmms such as nnger mnnagemcnt, 

job development; and substance abuse treatment and education. Employees must he 

employed to get om m phase 3 and graduate from the program. 

A recent evaluation of the pmgram fonnd that rearrest and reiucarceration rates 

for the participams were slgnificamiy lower mart those of a matched comparison group, 

such that the DRC participants were returned to prison at about half the rate. of the 

evaluation estimated that, even accoonting for the cost of the program of aboot $6,600 

per participant, the DRC program saved abont $3.6 million over 3 years by lowering the 

16 . 9" PETERSILIA, supra, note 16, at o. 
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significant positi¥e turning point in the reform of Catifurnin' s parole system. 
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