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Statement of the Department of Justice on Enforcement of the 
Integration Mandate of Title II of the 

Americans with Disabilities Act and Olmstead v. L.C. 

In th~ year'> <;rnce the Supreme Court's decision ir 0/msfe(/(1\'. L.C., 527 U.S. 58 1 
( 1999), the goal of the integratwn mancat-: 111 title II of the Americans with Disabilitre<; Act to 
provid ·individuals with disabilities opportunities to lrve their lives like individunls without 
di•mbi itte<; ha-> yet to be fully re<dized \)ome .,;t::-te ·md local rowrnment'> ha\e begun 
providing mo~e inte~n<lted community alternatives to indiv iduals in 01 at risk of-;egregatior· in 
in'>titution'> or otl•er segregated -;ettings Yet trany people w:10 could and \\ant to liw. work. and 
rec-:ivt- serviCL'> 111 integrated s~!trngs are still waitmg for the promise t~t Ol111steod to be fulfilled. 

lr '009, on the tent!· anniversary of the Supreme Court''> decision in 0/msreod, President 
Obamn launched "The Yem of Community Li,,ing·· and directed fed .. ·rnl ngenci<:>s to vigorously 
t>ni'orce the l'i\ il •ights of Amc1 icans with disabilitie:>. Smce then, the Department of Ju5ttce has 
t'ladL' e·1fo CL"Plent of 0/m\fr!od a top priority . A;, \ve commemorate the 12 ., anniversary ol the 
Olmstead decisiol', ~ht- Dt:p<111mcnt oLJustice realtmn.,; its comm,tmen~ to' indtcate the nght of 
l'ldi\ iduals with drsahilrties to live inlt'grakd liws under the ADA and 0!11/sfeud. To nssi-;t 
, 1Ji, idunl-> in uncl,·:·..,tanding their nrh s L'lder t·tle II of the ADA and it5 m•tgration mandate. 
<l'ld to <l'>'>i'it -;t·tlt.' anc: local rovernment'i in complying wtth the ADA, !h.: Department of fustice 
h::-s C'leated this techf'icala%i~tance f!uidc. 

The ADA and Its Integration Mandate 

In 1 oc 0, ( ongress .:!'acted th.! landma k Amurct~ns with Disabilities Act "to provtdc ;1 
t..lem and COIJ.pr~ uensi\ e nation,d mamhte for the elim111atron ol discrimination against 
indi\ idu::1 ls \\ ith disc1biliti '<.; ,"

1 lr passing thi-; grounclbreaking law, Congress recogn ized that 
"lustorically, <.ociety ha-, t..:nded to isolntt. <.•1d sef!regate rnui\ idual.,; \vith clisabtlities, and, de.,;11ite 
some imprm .:ments, such forms of drscrimrnatton ,\gain'>! rncltviduals wrth di'>abi litit'> continue 
to be a -,eriou<. 2nd pervdSI\ e social wohlcm ,, For thost: rea'>O'l'>, Congress prohibit.?cl 
dr-;crimimllion agair,st 111cli\'Iduals with dtsabilities hy public entitie'i : 

lN]o qu ·1 illc· 1 ind ividua l \ ith 1 di-,abi li ty sh,\11, by re't'i( 1 oi m h di · tLi li t; , be 
t xd11<.kct m. 11 p~.1 i c i p~·t i o 1 in o b~.. denied the bePetits ol ... l. ~-rvices , pro< 11 5, 

1 4' U.s.r . s 1 1 IOI( L)( J). 
, 4) u.s.c. s 11 101( )('' ). .., , .. ~ 
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or acti\ 11i..:~ of d public L:IHil , or be: -;ubj"'cteL to di:-.crin111wtion by <my such 
enttty ' 

A'> direckd bv C on~~n.:~'>, the Attorney CieneJalt~sued regulation'> itrp etrentiPp title II, 
'' h i,·h are basc;-d OI' re~ulat ion-; i-;sued under -;ec t ion 504 or the: Rehabilitation Act.~ I 11e t t le II 
rcgul<ltion" require publtc entttie~ to ''administer s..:1' tee~, prognnl13, and dctivtlies d1 lhl.' t'10St 
irtegr<'ted 'ietting approp1;ate to the needs of qualified indi\ idu,tl~ \vith disabilil!e~" fhe 
preamble di<;cussion of the "integration regulation" explains that "the most integrated settin~( is 
on.:- that '"enable'> indivtdual<; with clisabil ties to interad With nondi.;;ab!ed pe·sons to the fulle-;t 
extent pos'Sible .. r 

In 0/mstC!acll' L.C., 527 L S. 581 ( 1999), t11e ~ltpreme Court ht:id that title II prohibits 
the unjusti!ied sel-'reg<ltion of individual<; with clisab liltt.~. The Supreme lour! held that public 
entitle'> an. required to pn)\ ide .:ommunity ba-;rd '>L'r\ICe<; to persons With (IIsabdi!ies wh..:n (a) 
such sctvice.;; are appropnate: (b) the allL'Cled persons do not oppose community based 
'rt'<1tmc;-nt; and (c) community-based service~ can be reasonably <kcomtrodated, taki11~ into 
aLCOU'1t tl'e n:''>Ourcl.'s m.ailabk to the entity and the needs of' others who are receivmg disability 
se1 vices from the entity , The Supreme Com! explai•1ecl that tl11S holding "rell..:ct<; tv .. o t'\ ·dent 
JUdf!me'1~->.'' First, "l'tstitutwnal pl:lcement of person-, who can handle ancl benefit fi"Om 
community scttmgs perpetuates unw<w·<mted assui'1ptions that person~ so tsol<1ted are incapable 
or UI'\\C'rtl•y o( participating 111 comn'l '1ity ,ire." Second, "cot1finement nan mslltutiOn sev" ,[y 
cl'minishes the everyday lift' activities of individual'>, including t:unily relations. '>ocial contan , 
\\>Ork opt1u 1'> rconom 'c indepenck·nce, ,•dt,l'<ltiona: c~chan,·ement. .mel cultural .:'nnchment.''x 

Iu comply \\·ith the A..DA's ;nt..!grattun manch-;te, public entitie-, must 1ea-;onably modify 
their pollue-,, proct.clurcs or practtccs when nece-;c..m)· to avoid dt-,cnmmntion.'

1 
The obi gntton 

to make 1ea-;om1ble modtltcntion'> nwy be c·xcusecl only where the public e•Htty clemol'stral..!s that 
tl'e ··equ~·c.,tcclmod!lication<> wmdd "fl.mc1am,·nta!ly alter"' It<> service syc.,tem .i 0 

; 42 u.s. c. ' 1 132 . 
4 See 42 U .. (' · 121 ~4( ·) , 1 P C.F.R. ~ 3:' .1 9 l(~l ), F xecutivt. Ordt.r 12.?.., l, 4 ~ f .::d. Rer. 72995 
( 19~0), 1 ('f'' it"l d il7 42 lJ L. 2000cl l. Sectltl!1 .J4 of theRe 1abi itat )I ct of 1973 
similarly prohtbtts dtsablltt_ based discrimination. 29 U.S.C ~ 794(a) ("1\.o othcn\ is..! quaiiiitd 
indi\ •cluc1l '' t•h a clt~abtlity ... ~hal', solely by rea<.on of her or his clisabil·t) . b<:' e\cluclecl from 
the participation in, be den ied the benefits of, or be subjected to disnimination ui'Cit'r <~ny 
program or activity IeCI'.oiVing Federa l financ ial assistance ... . "') . Claim-; umiL:r the ADA and the 
Reh<~hilit~ltion A--t '\lf' ,;renewlly treakd ident i c~d l y . 
5 28 C.F .R. ~ 35 .1 J O( ) (th i nt~gratio•1 nHmtl<l l ·"). 
; 

10 0 .F.R . Pt.;\, 1.1. , ( 0 10) ( ld rL's.;;i n ~· ~ l~ .Ll O). 
7 0 1 1 eod \ '. l ( . , ~ l 7 U. <' .l t ( •0 7. 
JJ ~I (>00 01. 

" 1 8 l'. l .R. )) l30(b)(7). 
1
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I· 'ht v-.·ar'i <>mce tl·e pa-;s< ,~e ol'tlw A- )A and the Supre 11t' Court 'i cleLISIOI' in 01111\'fcw/, 
•ht' AD'\·., inte.~rat•on ·n mdah: hm. been applied m a wide\ a;il·ty of context<; and hrs been th,· 
SUbJL'L'l ol'sub<;l<.mtiallitig:.•tion. The Department or lustice has (I'C<lted this technical assistanl'l' 
guide to assist indi\idu<tl-.; in understanding their rights and pubilc entities in under<;tandmt! their 
obligation-. under the t\DA and 0/imtcud Thi'i guide catalogs and explain-. th~ position-. th~ 
Departmen~ ol'.lustJce has taken in its 0/111\'/cudenlorcement. It ·ellect<; the \it'\\'> of' the 
Dcp<lliment ol Justice only. for question'> about this guicl..:, you nwy contact our AD'\ 
lnformat10r line, k00-514-0~01 (voice), !<00-514-03X3 (TlY). 

Dot c. .June ] ,l ]()I I 

Questions and Answers on the 
ADA's Integration Mandate and Olmstead Enforcement 

1. What is the most integrated setting under the ADA and Olmstead? 
Th~ ··mo->t inlegrrtecl -;etting" i-.; cletined a-> ''a <;c!ting thalL'nables ncli\ idual-; with disabiiiti..:s to 
inter<1ct \\ 1th non cli-;abled person-; to the fulle.;;t extent possible."' ' lntcg-ated sett111~s me tho:.t:, 
th'lt provick i'ldi\ ictuab w'th cli::-abiltties opportl. Iitie~ 10 live, wor1·, c1nd rl'ceive sen ic:e:s ;n the 
greater comm<~nity, likl· indiv;clu<!ls \vithout di-.;,Jhilities . Tntegrat..:cl s,·ttin~~s a·e kK,tted in 
mninstream sociLty; otTer <..ccess to conmH nity 'tdtvities and onpo1 u1 it' es <t t times, ll·~c uenc ies 
and \vith p\!I~Oil'> oLm iPdividuaJ'.., chpo~i ~:, '1 >rd indi\ .duals c: ,·, 111 the ir daily ltfe 
aLii\ I!Ie-;; ~rc', prm 'de indl\idual-.; with d 1 Ttie<; the opportunity .u mreract \v ith non di-;abled 
person~ to the ~\.Iilc-.t extent possible. I· \' .denct' bnsed prac•ice-; that provide scattcn:d sik 
hot..,irg \\ it'1 suppOiii,~· '\\.'rvices ;:,•e examples of inteP;n.:ed settiq~~ . By ,·ontm-;t. "--"~I\'gat('cl 
-;et1illf'·" o1 v~· qualiti~'" ol'2r1 i n~~it,Itional n<1tu e. ~e!Irega!t'd "~·ttings include, hut ,m· not 
Jim ted to : (I ) LongreFate settings populated exclu-;i,ely or p!IIllan ly with individtwls with 
di::-ahilt!ie. : ( ) :1t-'ret~ate '>t.l.ing~ chardctt:ritt:cl b\· r..:gim..:nt<~tion Ill clailv <H.ti\'itiv;,, lack of 
prl\aLy or: lll) lOll)' , pulil ~. h·1iting vi.;;itors, or limit-> t r =·1li\ icluc~ls' 't11i!tty to engag~ tr ly 
in ommL nity <'Ctivittes and r) 111,magc their mvn activitt sot ua ll y li\'ill' : oi (3 ) setttngs t\tt 
1 o J(•C:' fo dayt' n~· act' viti 1 nc1ri ly with other indiv 'dl 1<> with dism iliti 

2. When is the ADA's integration mandate implicated? 
1 h~ ADA's ll'tegi~tion manclatt Is ·mp liuttLcl \\here:.: pt bile ent't: m 11inister.., ih progr,'lll In a 
11H'l1I.l'r th2t re<;ults iJ. unju.;;tified ~~greg.ttlon ofper<;ons with di<:. ' lit . r I )I'~ pLcifica llv, 
1ublic ent ity may violate the ADA 's integration mandate when it: (I ) cltrectly or indirectly 
01 mtt:<> litcilities lll'C' or/pro.!:'I'1111S th1t segre.!:'1te incr'\'idtnls \\ i h di 1 ii i · : C') ltnanc· tl 
. ,;re! 'ic 1 1i ind vidu·li<> with di 'Ji il lies in pr i \~'le f:1c iii tit : 1' or (_, ) h ud:.dt i t~, pl mi 1' 

-, 1 vic'' y-tun de~ i \'11 , lund inn choicL:s, 0 1 :-.ervtc ... impl LllH nt ation pmctict , promutv.; or n li l'S 
uprn th ot'l'~ratwn of imli,·idud l with cli<;,tb iliti t '> in priv lt. hc iliti , or propmm . 1 ~ 

II ) 0 r J' r) l \.:: . •\ ( 1 () ,. Q) o \ . . t\.. p .. · app., . 
t ' S l' ):-; l'.~ R. ~ 3).130(b)( 1) (pmhibiLin tr · publil· tlliiy from di•nllllltt,lllnf '"d11 ctly or 
i!Houril Cl J lllr<.ctu~, J , lic .:u':- iu ~' 01 oth~.. , nln[~em·nt , (111 th~ b~.s i s or·,Ji .ab iliry ··,: ~ _1,_, . 130(h)( )) 



3. Does a violation of the ADA's integration mandate require a showing of 
facial discrimination? 
No, in the OIIIISic!od context <111 indiviciualt~ not required to prove racia l discrimitwtion. In 
0/msteod, the court held that the plaintiff~ could make out <l case um1cr the tntl!grntion mandate 
C\·en if they coulcl not prove ''but for" their disrbility, they \\Ould ha\ c received the community­
ba<>ed sen tees they -;ought It wa-; enough that ll'e state currently pro\ ded then -;en ice-, in an 
tn->t tut·onal ..;ehng thnt \W'i not the most intcgrat,'d settm~ approprial,' 1

' Additionally, ar 
0/m\·tem/ claim i ~ di.;;tinct :·rom a claim ot LIIspamte treatment or dtspar<lte impact and 
a~-cordingly doe~ ·tot requtre proo!' a~· those foil' IS of cliscri 111 ination. 

4. What evidence may an individual rely on to establish that an integrated 
setting is appropriate? 
An indt\ iclualm<~y rely on <1 \ariety of forms ol evidence to est<Ibli-;h that an integrated '>ettin.~ t<.. 
apprupnate A reasorable, objcctin~ a-;sessm<?nt by a public entity's treating prolt:ssional is one, 
but only ore, such H\ et'ue. Such a..;-;e-;st'lent'> mu<>t ident fy individuals' needs and th,· se··vices 
and '>uppot1'> nt'cessmy Cor them to succeed in <tn integrated setting. Prof'e·.;;stonah. im olwd it' 
the assessm~Pts must be knowledgeab'e about the ranp.-e of -;upports and sen ice-; me~ !able 11 the 
community llowe\et, th~.- AD I\ and its regulatiOns do Pot requtre an :ndtviclual to have had a 
state treatmg protessw.wl malt <>uch a Jete mination. People wit't cli-.;abillttes can ~dso pte'>ent 
the11· own independrnt evidence of the appropriatepess ol'm1 inkgrated setttng, indudtng, f()r 
ex~tmpk, that individ u<ll <> wit h '>imilw need<> are li \ ing, work ing and rece iving serv ices in 
inte~)Tatecl sett ings'" ith .1pproprinte supports . Thi ~ e\ idence may co·ne tJ·om their 0\\ n treM lll t' nt 
(1' oviclu'>. t]·om comm L nJty-b<'Sed 01 p.aniLat ions that pro\ ide o.;en· ice-; tc people with dtsabilitie.s 
oul'>idc of i;1stitutioncl '>ettlll,?:'>, or t ·om any otter re levant soL tee . Limiting thee · j, 1·e on 
\';hich 0/m,·teadpl<.int"ffs lllay rdv would enable: public enltties to circt.t went th1 1 ( 15/ead 
requirem.:nts by frtl '1t to rec·t ire proc,,s-;iona1s to make r~comtrend,tt:on-; ref,;ardt,lt: we; Jb.ltty 
of indi\ ich a]<; to be st:>rvecl it' more ir•egr:.'kd -;t'tt ing-..; , 

5. What factors are relevant in determining whether an individual does not 
oppose an integrated setting? 
Jndi\idua ls must be prm tcled the opportun ity o m<tke <.n in formed deci ~ i on . fnd i\ idua l-; \ Ito 
have l'een in-;titutiona ltz.:d and seg ·ega ted lnv· if..: n been repeatedly told tlw! they an; not 
Cilpabl·' L r. t cce~;sfu l conmhnllty li\ ing and 1 v bct.n gtven very litt l.: inlormdt ion, if any. 1Ju t 
h1\\ tl' ) co de "Lilre-;~;f'u l ly liw i 1 inte,-,ratl I t i 1~~s. A<> a re' L'l t 'nl•\· itltu ls ' a 1d ~hti r 
rami I i, ' i 11 it ia l rt'"(JOll'>t' \\ IPr offered iPtegr·1ted options may L r I uct1nce or 11,;:'-;itan ·. I ublic 
entiti,·~ must tdk.L· altirmatiw ~ ev to re•ncdy thi.s :1 istory of<>e .e_ on and prejudic..' i_l orth 1 o 
ensllle that incli\idu,ds h~.ve 11 c !JX~rtunity to mDke dll infor"ncd choil . ·L'l' 11 't._.p~ itclu tL 

provi· ' in i 1!ott'1ation <~bout t H bu etits of inttgratt:d "·'lt ·n s; fac ilit tin vi it or )!h 
exp rit lCt in uch ~ett in ,; td olft. ri 1u oppot tuniti . to m ;et with ot hu individu tb with 
disabili1i, . .., who are livi np, worl ing < nd rccLiving servicL in integrnted .t:> tt in!'"· wi th tht ir 

q n ibi!itH a publtc 1 ity r 0111 '·din :tly, 01 throu!!b c )ll t r~ ctLd or other n lll "' n L nt 

~-ri 11 or met he i or dnrini.,. tr tion'" th:.' t h <~ v ~· the etl( cl of el i .criminat i ta on the b l'> t 
eli IJ il ity' ). 
I .~ 0 / I -·. u s t L' l' )<..' (' F R "5 11 0( I) ;1/.'.' /CU{, J - I .. <l ' 1u : o . .. _, J C . 
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l~li'Iilic<.. dnd \\ill· comnJuJity provider'>. Publit entit i,·::. abo mus· nw.<e re~·~onzble l'ffon-> to 
ide·1tily and ddcln.:~~es .Jnv concerns or objectJO'lS wi-;ed l'y the individual o· anoth-:1 relev<mt 
dec i., ion-maker. 

6. Do the ADA and Olmstead apply to persons at serious risk of 
institutionalization or segregation? 
Ye..,, tho..! ADA and tho..! Ohwread l•ec1s1on e'\knd 1o per-;on<> at s,'nt>..Js r sk of lll'>litl·tionali.tallo 1 
or ->egr~·gation and ar·· not limited to ii'dl\·idurl-; currently in J'1Stitutiona' o .. othc>r "·grerdtecl 
<>dlintl'>. Indi,iduals ne,'(1 I'Ot wait until the harm of irslltutwnal111tion or -;egregatior occurs or 
i" imminent. for example, a plaintiff could <>how surticient risk o~' in<.tJtut·on,liJ.tation to mc1ke 
out an Ollllslew/ violat1on if a publtc entity's fatlure :o prO\ 1cle community S...!n .ces or tt'i cut to 
such <>en ice'>'' ill likely cause a dec lin..! in health, ..,af...!ty, or welfa ·c th<,t would lead to the 
individual's eventwd placc1'1ent 111 nn institution . 

7. May the ADA and Olmstead require states to provide additional services, 
or services to additional individuals, than are provided for in their Medicaid 
programs? 
A state's ob igatiOtl'> under th' ADA are indeJK'rdent l'rol'1 the reqaire1~1ent" of the Medi,·nicl 
pro~rram 1 Pro\ idint' '>l'IVice'> beyond what'· state currently pro'v 1des under Medicaid may not 
c~!u::-e n fundat'1ental <llkralion, and the ADA 111<1)' r-:quin. states to prO\ ide those s .. ·n ice::, , uncle! 
c..:1tain circ uJn,tdnCt.::'> . For example. the ilK! that a ..,tatt i ' pumit!ecl to ' 'c;1p" the number o f 
indiv iduab i. -;cn·"'s in a particu lm waiver program undl i tlw J'vled icdid Act dm-; not exempt lhe 
state from ·;tT i q~ acldit ionn l peopk in th community t) to •• lply with the . D \.. or other In\'>, 
fo t'X~1mpl by ~eking i' 1110di icdt .L1 01 he wa iv .. ·r to remo\'e the cnp.1

· 

8. Do the ADA and Olmstead require a public entity to provide services in 
the community to persons with disabilities when it would otherwise provide 
such service · stitutions? 
'r'es. Publ ic \!Ill it" c r 1101 avo iG the ir obligmions uncle1 the ADA and 0 111.\/c>ad by 
chDraL·t~r;z · nr d'> a ' IlL,, s~.::rvic"'" services that tht.\ cu1 ·en tl y offer only in in'>tit uti on<ll ;t.:tti ng::, . 
"J be AD re! ulc1t ion.., nwJ...e clenr that "'hu 1 pu blic ...!nti ly OJWfdtcs a pro¥r:'m c r p rovides a 
s. 'VI' it r ·nnot lt-,c ri min<~le, '1 11 i 1di ·1du I, wi•ll di --.b ilitlt:'> in tlw pro· ·i io·1 ol 110 
s. 1\ll.' 

1 One tblic t. nli tit'" d oo to provi (tC' ccrt t·n <;en ileS, 1hey must do o i11 
n 1di ,c im i 1 ~r .. f hion .17 

9. Can budget cuts viola .. 
Y , . ._. bu<.hre, <.l'b c, 11 vit IJie '1L D. 
s-:1 \'iL-:s cre,lll! a tid ofi nsti tuti c 1 li 

nd Olmste4 '" 
1 ()fm It ad when o.; if'l ihr 1 1l l'u nd inu L' llt to cut ,ununity 

tc·n OJ :grc}.!, 1ti o n. Th· n J~ I ol1\' ious ..:x.m pi· ol uch n 

I' s. l' c:-...1 ~' . 01111 !t. .. d u, L 1 tJo. 1, . ( '1 (.T 11. I 0, 2001 ), ' \' dahl, at 
hUt :.1/v.:ww rm: . o ·,' mdhlownlo J ' mdO l I 00 I <.pel! ". 
I:> Jd. 
. ' S ( 'T .R. s 3 ; 130. 
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ri,k i-. ,\],ere bucl?et cuh r~qtme the elimiratior o edudton ofcol'l nunity -;en ice'> ~pecilicallv 
CIC-;tgnccl tor mdt\·iduals '"ho would be in-;tJtutionalued \vithout -.uch -;en-Ice-,. In makmg -,uch 
budget cuh, public entitiL'S have <1 duty to take all rcasorwble step<; to :w01d pi<lcing Individual-; at 
risk of institutiOJwlizatwn h)r example. public entitie<; may be rt>qutrt>d to mnke e\.ception<> to 
the '>l'iVtce reductions or to provick: nlternative 'ien 1ce-. to mdividual<; who would be forced into 
in~titution'i d'> <1 result ol'th.:: cuh. If pro\ Icilng altemativ..: set vices, public entiti..:!-- must ensllle 
th<ll tho-;e <;en· icc<; an.: actually <IVailablc .ltld thnt trdividual'i can actually secure tl'em to avoid 
''1'>ti tutionrl izatior 

10. What is the fundamental alteration defense? 
A pubk entity's obligation under Ol111sfeod to provide 'iervtc.:-s 111 the most integrt~ted setting i-; 
not unlnnited. A public entity may be excused in instances where tt can prove that the requested 
modit1catton would n~-;ult Ill a ·'fundament<Jl altcrntHm" of the public enttty's sen 1ce ~y-;km. A 
fundamental alteration require<; the public entity to prove "that, in tl'e allocation of c.:vailabk 
re<;ou-ct'i, immedta!L' rC'liC'f lor plaintli'is \HJuld bC' inequ table, given the c..;pon~ibil1ty the \;\tate 
[or Iocr! governme·1t] ha'i taken for the care and treatment of a l<.··~e and d·ver'ie populatton of 
pc-rsors will' [] disabil'ties.'' 1x It is the public entity'<> burden to e<>tab1i<>h that tlh' requt><;ted 
modificatton would fundan'ent~·lly alter its 'ien ice -;ystem. 

11 . What budgetary resources and costs are relevant to determine if the 
relief sought would consti+ t+o ~fundamental alteration? 
The r~.!IC\ant re-;owcl.!s for pu rpost. of L\ alu1ti nn ·.1 fundamenta l a lteration dc tcn ~e con-;i..;t of all 
monev t!>e pub lic entity allot<>, -;pt '1 I r .cC'i\ , ( cot ld receive if it applied f'or rva ilnbk tedt.rr l 
June 111,~ to provick servicc~ to per<;om \\ 1th c · " I til'S . <.,imllarly. al re!C'v.ltlt cosh, '101 '>imply 
thosC' f.tnded by th,· si·,~.dt' a~ency th<~t opercltes or fuPds the :,e['rega•Ld o·· ht ,,.,.akd ..,,·tti·1g 
mu~t be conside:ed in'· tundame'ltal c~lter~t i on c:.r:alysis. Mo·eo\ er, cost cc n ri'ion-; ·1ee l 1 )! 
1..: ~tat:c or fi'Xed . It the cost ut ~h~ s..:gie!!ated 5ett;ng \\ ill likely increas~..- , ' ' · stc~nce c .. 1 1. 0 
maintenance, capital e. pe.1ses, en v1rnnmentc: l modiliC<!ions, addressing sub'>tandmcl C<. or 
prm iding reqL it I .ervices th.tt wve beE'n d.:' ni d t'H se incretn.:'nta l co<;h "ihou d be 
tn' porated 111 1 1 ~ ca let. l.ltion . Sim l<'rly, if thL co~t oi'providing intcgratL:d '>t'n ict·s is l1 E'ly 
to 'lv·re·lc.e o· ·tr timl', for in~t<~nce due to enlwncd independence or dL·crea~ed support neL:d~ . 
th ·.., n c u ion ,hou ld be incorporated as wel l. In deLermi1 in• whether a service wol' ld be ,o 
.!Xpt 1 ·v ~ 10 CO'lstitule "un Ltme•ttd l alteration. the 1 c1 d at the1e mcy L tr< 1 ilio 1: 1 co ts of 
CL ·1 ·: 1111_ n om set.re~[lted 10 i tc~ratcd sctl t 1~s can b con idercd , bu~ it i not d ' n 1.1 .. 1iw. 
IT L .. ~ •• it< pub lic entity ·--i .~s to se \e new indnic.1 .. l. in <;e~regated tti _ 
(' b: kt tl ling" ), •athr ~Inn to close o: doWP'>ize the 5e~~reg1ted ~a"ings .1<> ind iv idu[lls in I 
pla intiff cla~s 1110\,. to i nte~,r·Jted <>t'ttinf"-, the co-,h n%ociate I \vi 1 thdt decision shml l net l~:­
incltJded Hi the fundanh..nta l alteration d 1: ll y i 

i an rlt1 ·eac' rl n? 
An 0/imt ad pl dn i, 1 public ntiLy ' pl<.n ('or impi 111 • nt1 1HJ 1t oblif'l iion 10 provirk indiYidu.t b 
with di biliti . OJ ] )t tu11t1 to liv ', W() r] . nxl b, rv. :i in int P I 11 I tting'> . . \ 
comprt h .... n-; iv ;:- , eft '1iv ly worl_in ,£1 pL.nnm J do mor lh< n provid.: V<l!1 ti ~ a"is tmmc of futur;: 

I 0111 ,, (/ /,~'I ll S . ' t )04 . 



inlet-rated optiOil'- or cl-:~l:rJ;)e t 1e t.nltty'-, generallm,to•·y of tnctea'led tund11g fm community 
setYI(es a 1d decrea-;cd in'>!Itutwnal popult~tions Instead It mu-;t rcllc-ct an analysis of the extent 
to \vhi~h the public ,·ntity 1s prmtdinl? -;en-Ice~ in the mostmtcgmt-·d setting and must contatn 
C011L rC!t' and reiiLible CO!l1111itments to exp,md integmted opportunities The plan 111U<;t lwve 
specific and reasonable tintefmme-; anclme<l'>urahle f!Onb Cor which th~;; public enttty may be held 
accountnble, and there must be ll.mdmg to support the plan, w·hich may com.! !rom reallocalmg 
exist n~ serviLe Jolh:,rs. I 11C plan should include COI'1111Itm-:n~-; for each ~mup of pero.;ons who 
are unnect:s<><Irily '>?grer,JteJ, '>Uch ·1s iPdividuals restdin~:")" in fncditit''> tor iJ1(hviduals '"it 1 
clevelopmcntal dtsahiltties, psyL hwtric hospitals, nursmg homes and bo,ml and care homes, or 
incli\ idunl<> spending thei1 days 111 sheltered workshops or -;egreented day programs. To be 
effecti\ e, the plan must have demonstrated success in :1ctually moving individuals to integrated 
setlllTS 11 accordanL~ with the plan. A public entity cannot rely on Ih 01111.\'IC'm/ plan as part of 
it-; defense unle-;s II can prove that 1to.; plan comprcbensi\'ely and .::ftec!Jvely addre-;ses the 
needless -;rgregatior ofthe group a• io.;<;ue in the case Any plan -;hould be evalunted in light or 
the length oFt me •hat ha-; pao.;secl stnce the Sltprell'e Court'<; deri-;ion it' Olmstead 1'1Ciudmt, a 
f~1ct--;;pecifir inquiry into what !ht. pub'ic el'tity could !'ave accompli<>hed •n the past and \\ 11clt It 
, ould accomp'i<>h in tl'e future. 

13. Can a public entity raise a viable fundamental alteration defense 
without having implemented an Olmstead plan? 
The Ikpartmcn t uLIL '>lice ha<; inter,m~ted the AI >A a 1cl ih implementin,f! regu lations to 
gcnerallv ,.t uu ire an O!!IJ~fe(/{1 plan as a prcrequi~ itc to ni-;ing a fundamenta l alteration cl~fense , 
p<. ticuh 1,: i cases i woh-ing indi\ 'clua[<; current! ' in institutions or on \htitlists for -;;t'rviceo.; in 
t 1e com ·ty. lr1 order to rai<>e Ci fl.'-:.dnnwnt,Ii <1l 111 defenst>, c1 public entity must fir<>t 
<>how th~t it h<.s developed n co•nprLhensi\ e, etT~ctlvely \\Ork.ing Olmstcud plan that n.eets tt1e 
'it~ Idarcl., de,cribed nbo\t. . ~he publtc -:ntit'r t.ldst also pro\e that it 1~ Implemel'tmg the pL in 
o1der to mnil t ~'>elf ol the t'unclamental a'kratioP oel'en-;e. A public e!1tity tha t cannot sho\\ it 'w-, 
~'rtd ,., implem.!nting a \\Ork.m~ plr·1 \\ill not be able to pro\'e that it i.., nlre<ldy tn<.l(ing stlftcient 
progre-ss inc 0'11J::I":,,,. \\ th the integration mandai..: nnd tl,at the reque-sted re-l ief would so di<>rupt 
the impk1rentatir 1 t I he plan a~ to caused lt111d'llllC11lal <'lte alton. 

14. What is the relevance of budgetary shortages to a fundamental 
alteration defense? 
Public cntitie.-. hm·e the burck 1 to 110" hat il'tEl-:ciate relit:f to th.! pl,1111t i r{'· \\ C ·li d e,"il:ct a 
Itll1daltKn tal alkiattoJ ot !hL ·r 110~' . 1. Budgctdry shortagt.'> ar~ not, ir and <,. 11.!1'1'->elves, 
.!\ idenre tlwt such rt'licf \\>otdd constitute~~ fundam 'Pta! nltention . r. .. ~·1 in 1. lll.., or buclg- 't,Jry 
umstraint'>, pub! c .:-rtitic'> U"l o1lt'11 rea'lon 1bl) rwdi 1· he ir pn 111 by e-allocating funch.,; 
rro m t>:x_pc-nsih· s.:gr ( t I setti ng-<; to l O'\(- 1 ( ti iC illlL01"'1ted' tin • . \\ hcrhu tht. ·)ubli c 
entit) In~ <.,Out• ht ad litioll'll lcclc-ra l resou l ··va iL1bk to '> Upport t1

JL provi ion of ..,LrvicL in 
int ' ldtt>d -;ctt inn· forth part icul ar Proup or I I 1d i Y i clut~ 1 Il'CJ U <., li nsr II Inod ific-.1t ion - uch as 
l'v!edic id, Tvlo 1 y I oJlm· the Pt r'-> Oll 'r·1nh, ncl l't d ·d hou o.; in? voucher..,- i ·II .o re levanl to 
bud.~' t ry ll t\. n . 



15. What types of remedies address violations of the ADA's integration 
mandate? 
A wide range of remedJC'> may be appropri~1t~ to address violations oft he ADA and Olmstead, 
clependmg on the nature ol"the vio lations . RemedJC'> typicallv requ1re the public entity to expand 
tht. capacttv o!' commumty ba-;ed alte··natJ\es by a '>pecil'ic amount, mer a -;et period ol time. 
Rt:'medie<> shmild loL U'> on expa 1ding the 1110'>~ integrated alter la!Jves For example, in ca'>e'> 
involv1 lf'; r~sidential seg-·egat1on in institution'> or hrge congregate fm·ilitie<>, remedies should 
provide individuals oppmtunitie<> to live II' the1o own apartment~ or lamily homes. with necL·~-;ary 
supports. Re111ecl1es should also focus on expanding the services <mel supports necessmy f01 
1 ndi \ iclt a!-,' sL CL essful co•nmumt y tenure. 0/Jmtead remed1es should mel udc, depending on the 
populat1on at 1ssue· supported housing, Home ;md Community Based Services ("I ICBS") 
wa1vers, 1'' crists service-;, As-;crtive Community Treatment ("ACT") teams, case management, 
respite, personal can." -;ervice~, peer support st:>rviL·es. and supported employment. In addition, 
court orders and <::cttlement m~reements have typically required public entities to 1mplement a 
proc~ss to en<.;ure that cutrently segrep.ated indt\ iduals are provided information about the 
alternative<.; to \Vhich th~v are entitled under the agreement, gl\en oppo11unitie~ that will allow 
t 1em to make mforn ed de-:t.;;Jons about their option.;; (-;uch a" vi-;ittng community placement-; or 
prorn 111'>, speak in!'\\ ith coJnPlunity prov;cler-;, and met'ting with pt:>er-; and otht>r f~lmilie-;), and 
that transit·on phr<. are dew'opecl at'd •nplementecl '' h~n mdi\·idual<; choo-;e mote inte?rated 
<>ettings. 

16. Can the ADA's integration mandate be enforced through a private right 
of action? 
Yes, private irdt\·iuua l-, m<~y fllt 1 !·1, -,uit for v 'ol.ttion ol the ADA '-; intew·<tllO'l mctndate . A 
pnvak right of actiOn li<?s to enfotct: a rqrulation th'~t .tut 10ritrtively con.:;true'i a stc~tute . The 
~uprl'llle ('our! ;'1 0/m\h ad clari lit:>d that dlllle,:cssary in'>~itutiona l izat ton con<.;titutc-" 
"'c~ scriminalton" undt" •ht' ADA. l'O'lSt~tent '" in th.: [kpartment of ru~tice integr1tion 
regulation . 

17. What is the role of protection and advocacy organizations in enforcing 
Olmstead? 
By statute, l'ot l,!re.;;s hr s c e,1tecl an incle·)ulcknt protect ion and ach ocacy syskm (P&As) to 
protect 11 ' gl'ls ol and ttclvocak fnr ttH.li\ iclt,a l-, with r isa )ilitiM ~° Co 1gress gdve P&As 
l ertai n 1 m ·· rs, inch ding th.: adth1 i ) o inves• igrdt: incident c f tbu<;t'. Jh:glect c1 nd other righT-; 
\ ioJati,_; ,.., ; m'CC''>S to indiv icidd[<. , 1'1 '( and f~Kili,ies ; ,lJHI tn .I ority to put sue k gal, 

1'1 HCB'> \\<l i ver~ may cover a 1anee o1 ·;e··..,Jce-;, includ ing r idt..nt ial support<. , -;upported 
empl oyment, n:spite. pe rsona l cme, -;k it h~ l nur-,i u~ . ct 'sis ~.vn ic . t'>s ic..t ive t..:ch nol o!,!y, ~upp li t.'> 

and eq uir n nt. llHil n" ironmentalmo hJ Jcrt ion '> . 
0 4 1 lf. c; .C. ;~ I. 00 I 1 \C'(J . (Developmentn l Di· ~'b iliti es A-;si<.tanct:> and Bill of Right-; Act, 

1 til ; ,, l l e 1bl' I 'I J1 ol th no. . ) fl 11 tor n ·t d \ .. h (.r'l'~ lor i ldi \ i lutt ls \Vi th 
d \. lc pm 11.1 ! di bil' i )~ ~ U ... C. I 080 I t1 s 1 (I h Prot ion 1d V voc ~y ior 
lmll\ idu. l with , 1 nt I llln .., ! l t, p< ndi u . .,. the mis~ion oi th P .(' .. \ to inclwk prot -: tinr , ncl 
dvoratin~ fo inrliviJ u ]<. wi th ment<., l ill n ) 



aclmini,tJatt\e w other re·nec' e-; on behalfl)finclt\idu<~t~ wit 1 dt..,abt'it L''> ' I P&'\~ h~1\e pl~.yed a 
centml role· 1 en'llll ing thr• tht' 1 ight" o• i'1dividual-; \\ 1·h di-;abditie-; ,m' p•·of-'cte(\ mcluclinr 
individuals, ri!rhh under tille If's integration mandate. rhe Department of Ju'ltiC:l' has -.upported 
the standing of P&A'l to I itignte 0/msteod ca<;e'l. 

18. Can someone file a complaint with the Department of Justice regarding 
a violation of the ADA and Olmstead? 
Ye..,, inclt\iduals ct 1 file complnints ai-Jout \iolations of title II ard ()/mshudw th tl,e 
Depart nent of .fu<;tJce. A l!tk II complaint for•n i" mailai-Jie on in.: at WW\\.ada.gO\ aPd can be 
sent to: 

U.S. Dep,utment of .lu'ltice 
Ci\ II Rtght!'. Di\ ISIOI1 

950 Pennsvlv<mia A\enue, NW 
Disability Rtgl·ts S-'ction NY A V 

Wa-;hington, DC .l05.)0 

hdi\ idual'> may al<;o c.-. I the Depdrtmcnfs toll-free ADA Information Lin.: f01 infonration 
about filing a lOtnp aiPt and to order form' and other mr.~cnal' that can ,1-,..,to;,! vou tn proLditH! 
tn•onnation about the\ ir.J·•t i"'l [he nut't'1er tor tl·e ADA InformJtion ~ i nc is 
(XOO ) '114 OJOI (voice ) ) ( ~( )) 514-01~1 (TTY). 

In .1ddition. 1nd ividu1ls may file a complai nt abou t \ iolation o1 Olm) /wd with t hL C fticl lor 
Ci vi Ri••'1 nth U. ~ Department of· J lith md l'u rm C' r\ i1 . In lruuic n on fili·1' 1 
compldint wit 1 ( ,L·R ar~.- <,\ ·ailable at http://www.hhs.gov/ocr/civilrights/complaints/index.html. 

' : '11 l' SC~' 1() 0 0 I 0 1 " -t. ) . . . , ~ - L) ) • .) ·t.~. 
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Jl• TIC.1 GWSBLT<C.. C1 l llOU rlC "c! tile jud6tl1Lllt of I he 
( ou l c. ncl ddiverecl the c inio 1 of tlL LJU! 1 ' ' 'rh respect 
top •.l't<, 1, 11 . Hd ][f ,\ . clLJ cdl o pi1110ll 1ith l'l''>[)l'Ct to 
P,ut llT-~ . n 1 hi I OCOf\! OR. Sovru . . nd BI<I·Yfh., JJ. 
jOl iiPcl . 

111''> f ' I,(' COilCPI!Y till prG]Wl l011'>lillCirO!l Ol the c lll i­

cli c1 im nc1liot1 ptmi~IO i l co11taimcl in the public ->•T\icv 
pol Lion (Tit!-:: II ) of dHc _'\mr_· iums \Vith Dhabilitre<.; ;\c L Jf 
JDCI(J , 10 ' St.l l. 3J7 . ;(' U. 2> . C'. 31213' . Speriftcc~l h. '·l' 

C'O i ll .Oll l LhL qw• tiO!l whuhtr tilt j)lO'>Cllpcim 01 clh 
c i n i -Lion m 1y 1 , [jll'J t' plc~ccrm•n of person< vi th rn e nt c~ l 

el i 1bili ti c '> i1 1 tOlllllLIIllty .elt ing r Hher than in in'>fitu 
Lion ,. ll1L, n: wc r, \\L hoid. h c1 quc~ !U iedye-, . S, uch dC Lion 
i in ordt r wlw n lh:~ ') t 1te C., tre1tlllPilt pt oi'c -,. ionctL have 
cleknnin cl th 1t comnlutlity plt~u•nwnt is approp1 i 1tP. the 
Ll :ut..,ft•J from in o.;Li tut ion 11 c,lrc c 1 less l'C">lricliVL, sl't ting 
i"> no t 1 ppoo;;cd by h ~ f~'"cled indh·i clu,l l. , nd ht phce 
m nl m be re l">O!lrlb l] .ccormn lct tt:>d, tlki 1g im o c.t c­
co• 111 he ce-,ourCE _ IV dl tblc to hE St·1te, ncl th•_ n , ds of 
(}ttl 1 '> vvith nlt nt ,tl clh<tb ilit ic.>. In '>0 1 uhng. \\ c u lli tm Lhc 
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cleci<>ion of the Eleventh Circuit tn substanti<:tl part. V'~/l~ 

remand the case. however. fot fwther consideration of the 
apmop1 iate relief. given the range of facilities the State 
maintain::- fm the ca1 P and trei:ltment of pe1 sons with 
diverse mental disabilities. and its obligation to aclminis 
ter services with an even hand. 

This cast>. a.s it comes to us presents no constitutional 
qu"'stion The complaints filec. by plaintiff"> re<>pondents 
L. C. e:mcl f . W . did include <>uch an issue; L C. and E. W . 
alleged th<:lt clef'C'ncl,lnts petitione1s. Georgia health care 
offiuclb , failed to afl01 d thell1 nun1mallv aclequc1te care 
ancl freedom fr0111 undue resti·aint. in violation of their 
1 ights under th( Due P ocess Uause of the Fmn teenth 
Amt 1dn ~1 11. c. ·ee Cot11pl i 1t (\~87-91· I nuvEnur s Com­
pic in l 30 3·L Bu t neither the Distl ict Colli t nor tlw 
Court of .~ ppL·,tls reacht·d tho"i£ F Olll teen t I! ArnL nclmen t 
c I, ims . Set Civ . N o. 1. 9!J cv-L W-\•IHS (NO G t. , IvlcH . 
26, I 89 7) . 1 p. G. 11 ll . i\pp . to Pet. for Ce1 t. 3 te~ 3,J 1. 

W<1-i!.1; 158 F 3cl 893. 89J, mel n. 3 (C\.1 1 199>~). In­
stead , the COLIs below re"iolvccllhL C J. e solely on tctt u­
tory gl'Ouncl ~ . Our revi '\\ L imihrly confined . Ci. 
Chlnll 1e v. ( lebume l idng Center. Inc., 173 U.S. 132, 
4 )() (1 J ~5) ('T exa<, CJ ty <, require n·u1t of sp('cial u e permit 
f01 OJ f'l cltion of fJ,lOUp homr f01 mentally relc1rcled \\·hen 
oth r (are ami mu ltiplrc-cl\v.o'l i' nfs fan! it ie· wen freely 
jlt tlllitt ocl , l lck,;d 1 lliona ! basis d t1d tJ IPl'Pfore violated 
E quct l Protectio 1 Cl 1use of FumleE n th Auwndmeu l). 
I\.liudful hc1t il i 1 ta tutt. \ \'!-' 1re constru ing. we <se t out 
l'ir<> t tlte leuislalive c1ncl r eE_ul,1tmy p rescrip!ions on \\hi ch 
lht C ,1 ,( lL I 11S . 

In tht. o )C'llin~ pwvi ions of t he ADA, C'o ne,nss s tated 
fin clin ( s 1pplir 1ble Lo the '>Lc1t u tt in 1ll its p 11Ls . !\los t 
r e lt.v ' llt to thi. Cd .• L, Conr rcss c.lt t -' cmin ccl Lh dt 

(2) lli. torir tlly . sociel y hc.b 1 U1clcd w b oldte <l n cl 
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,) 

segrc·gatP inclrviduals with clisabilit'es. c1ml. despite 
some improvements, such forms of clhcrlmination 
against individuals with disabilities continue to he a 
serious ;mel pervasive ':>ocial problem 

''(3) discrimination against inclividuals with cli...,­
abilities persists in such u itic;:d cll'eas as . . . institu­
tionalization ... 

'()) incliviclual'> with disabilities continually encoun­
ter variou<> forms of disct imi11ation. imlucling outright 
intentional exclusion, .. . failure to make moclifica­
Lions to exis li n~ facilities cll1cl pt mtices, ... [and] sEg­
r egation .... · --I? U.S . C. §§1?10 l(a) (2) . (3), (.::> ). 1 

Co 1~re~.., th n .e t forth prohibition<:. 1g 1inst cliscri mina­
ticn in empl.Jyment (Tttl e l. §§12 111 12 117) . public .,e~v­
ic -, lumi<dJecl bv govern mental ent itil'' (Title IT. §~:>J? l 3 1-

1? lG~). c1!1cl public CICCOll1!llOcicltions jJIOViclecl by priV'lte 
tntiti , (Titlt II I. >)§1218 1-1!189) . The statute~ 1 whole 
l ~ intL 1Jed "to prO\ icle" ch 1r ancl comprehen<,ive n·1tion 11 
tnc ncilte fo · he el'min 1 ·on of discrimination against 
imliviclud ls with clisabililies ." :::; 12101 {b) (I). 

1 Tlw .\D<\, c lliH tl'd in l :JCJU . b t hr cl r" l CO\ mrnem '> rnu<. t nn·r1r 
<nld l'X fl'll' i\'P l' JHh•:J voi to 1cldr "·'> d r:,rriminmion 1). a ill '> liJl r·son·, w ith 
eli ., biliLi c''> . f arliu IPgi l<ili\ ·!fort included tht Pc h< fJ ili t .J t ior J Act 
of 1. l'J . 1:31 Sr<ll . 3 J . ?CJ L1• S . C. 701 et seq. (1 07G ·d .) . . m d the De vl'l­
oplll ·nr. lly Di , bl r·d r\,,htd rlcc <1 1d Bill u[ Ri,,,ht Art. ,:rJ St< t. 11:36 l? 
L:. r . c. suiJUl ,•q. (l fJ 7G PCI .). e n . n c·d in l 1J7 .J. In Llw AD\ . CollPt'LS:. 

fn tl c· tu t tinl" rPfl'rrl'd c xprT"> I\ to '\r ~rep. tio n" of Jll'l .on '> \ iLh 
d i<>aiJili t ic ,J J ·rur[m] ' '' eli crimin< ti 111 . liicl to dhnimtrrc~Lio n tlld t 
pPr 'i<;ts in till' an.1 nl 'in r itutiond li z 1tion ::;:·d2101 (a )l 2) (.l) . ( 1). 

rill D.\ dt• fi rll'' "dro..lbi liry . 'with!(' Jll'Cl {[) ,1J1 individu;d , .. I 
"(.\ ) " phy ie< 1 or mcllt < I imp< ir n rc·r 1t Lh 'l f s uh:.r mti d lly li111i t Olll or 

11 1 · ol' rh m 1jrr lil 1r1iviti of , uch indiviclw I. 
"(8) n r·onl ot , ur h <ill inrp ,l irm nr; nr 
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Tni~ ca<>e conce1ns T•tlc 1. thr public se1 vices pm lion of 
tllC' •\DA. The provi<>ion of fitle II centrcllly ell Issue 
rei:lcl-;: 

"~tlbjctt to the p•·oviswn<:.. of thi.., ">t bci'dpter no 
qualified inclivicludl with a cli<><Ii>ilitv ~hall, by redson 
of sue'! clisctbility. be excluclecl from participc1tion in or 
lw cleniecl the bcrwfit<> of the <,ervice<, programs or c1( 
tivitl!''> o~ a publir entity, 01 be <>ubjeclecl to cli<;u im. 
nclt!Oll by any <>ucii ultity !:)12132. 

I ilh II s clrfinilton src Lion stat<'s tllal 'public entity" 
inclucle<> "any StCJtl~ or local goveinmrnl." and "c:my cit> 
part men t . a gem v. !01 I '>PHial plll pose cl htr :.ct." 
~§ l? 131 ( I) (A) (B). ·1 he SCll11l' <>rctioll clrilllf'~ "qualifiecl 
i lC ivicluc'l wit~l < cli<>a'">i"ity" clS 

"e1n inclivicludl with d clisabilit)' who. with or without 
1 E'ci"Oilai>Ja 1110clil'icatiOns to rtle<> , polic i<'~ . or p1 ac­
Lice<> the remov<1l of ctiThitec tu1 <tl. commumccltion. o1· 
t•·c''l'>portc'tion 'Yll rier"> . or tile prm·ision of 1uxi i;:-,·_v 
c ich dllcl '>ei'Vif E <, Ill( et'> tilE t'S.'>E lltldl t•Jigibi!ity rt' · 

ouirll lP 1l'> fo" the recc1pt of ~ervices or tltc· participci 
·'·m i•1 prog·ams or acti t 'c p··oviclrd by c1 puh!Jc en-
L · . • ~L~131(2) . 

(), 1 1 vel e..,.., lox viold l loP<> o" ~ 12 1 '3? <, cl he Ii!l11llcltion prohi­
bilicw, C unprE·<>s rere Teclto remecl'e<> dVc1ilabk undE ~505 
ol t lw Rehe1hi !1 r Hi on Act tJl' J CJ 73, Dl. ')tClt. 298? , 29 U. -.) . C. 
119 e: . SeP 1 U . S. C. . sl?133 ('Then meclie . l·ro IL re" . 
c~ r ,d dglth Jl c th in [~505 of the R~> 11abili t < Lion Ac t] 

'(( ) bttll.!., llf'didt•cf d'> ildl'lltp >iW ii d l illljldilllll'IH . ' \:; 12 ! 02(;:> ). 
II '' l' i, nu lli'>pt.re t l • l L r . diHl L \V. dl'l' dh<ibll·cl 1\'itili n t ill llll'dll­

i n,~ of the AD\. 
' 1!1 Jlditwn to r ilE ,rovi,ioll, ··~ out ·n Pclll A. f,UHill ill' public 

'il' I vile'> P,l'lle i a l l y . >l 1 ' IJ l - 1213,1. l. t lt· I I cu n t<~ill'> in I'<~I L E, 1 

i 1o~ L of p 10V i ,ipns r:ov ·rt li l w pu bli c. t l dii">JlOn<~ l it !l1 ,, rviu >. '>PC 
c,, I ~ ] ,I J - J ? JuJ 
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Opinion of tilL C uurt 

-,!tall IJc li1P n medie::,. prou='clures. and 1 ighls LIJis -,uiJ 
thopter provides to <:my person alleging discrimination on 
the baSI' ... or ciic;ability in violation of 'iE'CLion 1213! of this 
l i tie. ) . 1 

lougres_ irlslnll'Lt•cl tl1e ~ltor ney Gene1 cd to issue 
r egubtion<> 'mplementing provisions of Title II. including 
~12l32s dhctiminalion p1usuipLion. See ~12134(d) 

( 'IT]he Attorney General shall promulgate regulations in 
an accc·ssible format that implement thh pm t. '). · The 

'SL·ltitlll )():i of rill' RL·lwiJiilldtiull All lilcurptHdiL, liH Jl'IIIL'Llil''> . 
ri.viH"> and pnH'edurl'<; 'iEI fottll in TitiP VJ uf tile Civil Rights An ul 
1 !J(\-1 fu1 \ ioldtiuno. ul "> )() • of tlll' Rch<tlJiliratwn An 2>L l' 2~J L ~; C 
~7tJ~<1(<1)(2) . Titlt• VI in turn din•crs C'iH h il'tiL•r<JI cll'Jl<lrtnwnt nutlwr 
iLt~·d tu lXle11d rilldlll i,d l">">i<oldlllt lu <Ill\ dPJldiLillL'lll u1 dgL Ill'\' ul' d 

'->t<~tl to i'>sue rult, ,111cl n•gulation<, l'Oil ,i.,rem \\'ith lciliPVl'lliPIH of til< 
uhjL'l'ti\'L", of rill '>liltlllL' <Jurlw1 izing filldllrial as:o.i:o.wnrP . Set 7R Stat. 
2:i2 . 12 L ' · S. C. ~2000d I . C umpli<ltiCL \\'itlt ':>llcll rl'qllill'llllllt'> may ill' 
df<'t 1([1 b) th• rennitl<ltion ot dt•1ri;l1 of t'cder, ll fu11cl ,, 01 "by dlt\ otile1 
mean' authuitzecl h\ l;m . 1/Jicl. l~emedit>"> both ar law diHI 111 t•quity 
<In' d\'ilddiJI<' fot viul;llwns uf tlw ·,ra llfl' . St'l' E>2000d 7(<~)(2) . 

Congrr<,;:, dil"< tl'd tht> :'>L'Ul'tdl'\ of Tr<lll'portilliun ru i'>'llt' rt-guld­
tion, impiPm< nting tlw porlior of Title II ~ann rning public transp01 td­

tiun SLL '2 Li . <. 'l:~l? I l'l(h) . I:::HCJ. 121G•l. A'> 'lclll'cl i11liH• rt>guld 
tion'>. <I pt·rsun allt•)!ing di<.tTilllilldliun on tlw hdsis of dr<,,dJiliiY i1 1 
viol;llionof f itlt• ll lllil\ '>l'Lk to L'llfOITl' it'> provi-,iun':> b) contntL'tHtllg d 
pt i\ iltt' li!W'-Juit or bv tiling <I compla111l 11 tth (a) il f('cll'r:ll .Jgl'lll\ that 
provide'> funding tu tlw publit l'lltlt\ rl11t i• till' subjL·ct of till' com 
pl<litH . (b) rlw [Jep&tmcnr of Jll'·llll tot retenal to <c n <1ppropriatt' 
il-'\ m) . or (t) om of c ight ft>cll' <11 dgL IH ic':> n•<,pon<,ible fm impstigat iltg 
t<lllljJidilll'- dll"illl{ uiidLI Titll• IT· tlw Dt·p, llilll'll, u t\~, illtlllllt' . tilL' 
Dc·p<liTilll'lll of E cluldtion . thP Dcp;l!Tilll It of lit <~Ill! HHI Htlllldll 
St·t \ il'l', , rhc DL p<liTilH'lll of Huu::.ing ,11 u L r1Jdll Lc \'t lup111llll . till' 
Dt•pill)lllllll of till' l ntet iur . till' Dl'JliliTllll'IH or J ustict' . till' DP(lClltlllt'lll 
of' L,dJot. dtlcl the Dtp<lllllll'lll of ft<~nsputt<lliu n. ':>ll' ~8 CFR 
~~..5:J.l/0(c) . :lJ ! 72(h) , 3J.l90(1,) (1 1) 1)8) 

Tlw AD\ rollrdiiiS S<'Vct ell urht r prm't'iiOII'> dllocdting n·g11l,norv i111cl 
PnfoiTL'tl1l'lll rp•,pnnsibrlttv. CtlllgJP">, in'>tnrct\'d rlw Equ<d [mplov 
111 'IlL Oppununil\ Co1111llt. <.lUll (f< E:Ul) ro i• '>lll n·gulation illl piP­
Illl'lltill! TiliL l. '>L'l' l 1 lJ. S . C 12 11 1) : 1 h F OC . tl1t <\uorm) C (' 11-

l'ti.d . dllC. Jlli,Oib i Jleg111<T di ollllll illil l iOJl 011 t hL iJa..,i of dhciiJi Jit)' itl 
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Op111iun oftiH Court 

Atlutttev Generals regulc. Lions. Cuttgt e'>s fllllhet dirent·cl 
"shall be consistent with this chaplet and vvith the coorcli 
nation regulations . . applicable to reCJptents of Hedetal 
financial assistance under [§504 of the Rehabilitation 
Act]." 42 L. ,:,. C. §121J4(b). One of the §SOLI regulations 
requites recipients of fedet al funds to "administer pro­
grat 11s and ctclivi Lie<. in Lite most integt ct ted set Ling appro 
priate to the needs of qualified handicapped per<.ons ·· 28 
CFR§4l.Sl(d) (1998) . 

As Congress instructed. the Attorney Genet c.li issued 
1 i tle I I regulatJun-.. <,et~ 28 C..FR pl. 3J (199o). JIHiud 111g 
one moclelecl on the ~50'1 ··egulation just quotc·cl : c<:.lllecl the 
"integration regulation ... it reads : 

"A .JuiJltc entity .hctll c~clmini'>tt'!' '>ll vic,'s . pw­
gril!ll"- . and activities in the most integrated SPltinF 
c ppmp1 iate l(J Lite need of qudlili·~J ittdividuc~b wiLh 
di<>abilitks ." 28 C.. FR §lJ.l r,Q(cl) (I 998) 

Tltt. jJll>dlliiJ!e to till r\LlUl l ll~y GeJttrctls illle II tcguld­
t'o 1-. delinP<, "the 1110'->t mtE.gt t~tecl setting apptopt iate to 
tltt> tPt>d~ of qualified illlli\ iductl'> wit h clisctl>iliLies' w 
mPan "ct '>t't ting th -1t enc1ble'> inclivicluc:ls with disabditie<, 
to inLtlcicl WILli non-clhclbit·d JJt'l'>UIIS to Lll t [u]]C:"-,l t:'X(t'lll 

possiblt! ... 28 CFR pl. 3.J . App. A . p. 4J0 (1998). Anotlle1 
n·£•ulatio 1 n quire-. public entitie-; to "make Jt•asonablc 
nlodircdton<.. .. to d \ oicl cliscriminat ion on Lhc ba· h of 
di<.ctbdity . unless those mocliltcatwn. would em 1il a 

\ 10 1 .riun ot 1 illl' I J11,ly l'lllc ITL it pt ovi ,illl l ' . '>l'l s l ? 11 7(<1 ). Congn•« 
illlii.J 1) i n ,trultl'd riw Sc·< 1 r II'\ ot T1 11 po t,•tiun <did tlw \t tonwy 

Cl'llPiili [l) j<,<tll' ll'l.;llil t !Oil itn plc llll'llling ]ll'll\'l~inll'> or l i t\ ill . ..,t·~ 

~~ 1 / l Sfi(<~ )(l). (IJ) ; ti11 Atrurm y Gt tltrdl lllcl pcr.un'> cdlq>im' d i .crilll i ­
l ld lic lll t ll lliL IJ.J, i '> utd · .<tL, iJi L" 11 1 l illl d t iul tul 1 itlt TIT ll lci)' l' I IiUi l iL 
pr01 i i on . >l'l' 1 ?. l oK( 1) ( 1). (b). L<Jcil It d< r<I i lljl'IKV r l''>pon.., il>i<' lor 
.>L \ ' 1:11JI 'III nt .Liun 1 y l l JltiL . ' ·c hnic,d ,, i L<lllet ro ,,ffl.,rcd 
im l i1·icli 1 11, d !ld in tituli un '> with r • p l·LL to p1 ovi ion , uf tiH• ,\DA for 
whicn 1i11 • ncy h.r n pun iiJilitv St•' ~ J??QG(c)(l). 
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( lp niun cf t 11 C()tJrt 

'flltlda!tt!:'lttd[l1 altel]elticllt] '. cd!Jecl !tt'lt' t!Jt• 'tPc1'>UIIclUlt•· 

tJHJcliPcations reguldtion, ·it provides· 

· \ public uJL ty .;,hall llldkl' 1 E.'d'>UtlaiJ t modi fica 
tion.:, II' po icit•<,, pt c~ctice~. or proceclc'H'"' vvlten the 
ntoc.ificat iml"> <:ll e rtE'l'E''>'>iliY lo <Wuic' dhcnlllitJClliun 011 

tlte be:t'>i~ of ciLahility. L.n]e<,s the public mtity Cdl1 

ell, IIUII'>li<tlP rf'ct[ 'llcdd!lg Lltt' lltUdif'ilCitiOil'> \\'UU)ci 

fulldclli1E'Iltdl!_y a]tc•J the Ildtllll' of till' <.;PrViCP, pro 
gt'et'l' ot activity.' 28 ( FR §3~. 130(b)(7) (19')8). 

VV~' 1 ec it~· Ll tt''>f rt·guld iut ,<, \\ ith lltP c tvectt Ll tc I \\'f' do IIUL 

ltP P cletennine tlwi1 \·dlidity. While- the pat tiP<. cliffpr on 
l•IE' 1-Jlllfll' CUll~llcCliOt! <•'1Ct l'JIJ'Uill'JllE'llt ol' till n•gulct 
tton';., \H' clo not uncler'>tctild petitiom r~ to cltdllt•t .,~ "1 • 

t~'glllcttu·v :u111lulc1L on-, tilcttbelvt''> a<, uuL'->iL.t •11' cc 1-

f!t t•.;,siu 1al .t tlt horizctt.Otl. See R1 ief f'm Petitiunc·t~ lG 1 7. 
lG , 10 4[ , F\eply H.icl 1:-1 l) (rlld!lttWlt ilil ,· LLUl loY 

CuHxal s itlf C''l r ete ion or Lh -ant io 1 1 -ul io) h 0 

I l 

V\'lln tl t key iE.gi'>ldUVe rnuvhw1 <, in Lill \ll'\V , we 
C..\lllllll'll ill' the ract<, llllciE'tlyitl~ thi.;, d!Spl·te . RP'il( nclP'l(<.; 
I. L Ill t- . \\1. c:t' lllPlllctlly td.tidC'd \\Ullllll : L. L. lld..., 

, I ~n c i..tgno.;,ed with .;,chiLOJhll Pll"d r:;- . V '., \ ·i h c1 

pt:>t'>Ollctlll) rl!sunt'l . Both \VO!nt' l"r 'e <:1 lihlu: ul 

trL tLJ r1 L in instilutiot", I <;( ttings. In r-._,]cry J9Dl., L. C. 
wa vol ummily c~clmiLLPci to Georgi" l)egion 11 Hospit ,] e: L 
All l.Ll (CRH). \vllt'n .:,hr '"' 1<, COilf'iiwcl ro . (l''dtll1P ill in L 

P")'dt idll ;c uniL. H') 1\L} L JJ, he1 p<,ychiclll it lt)JlL'i_ioll 
had '>tc~bil i zed. c~nd l. C.~ re1tment Lli:llll 1 t CRlf c1~rrecl 
tltdL ht•t llt'Ll

1
'> cuuld i>L· ll tt L ci(JJJ' op1 i llt>ly in o It' ol Ll1e 

communi•} hct'>t-'cl pro~rC~ms the S tate '>ll]ljJOI ltd. Despite 
t!tt" E.vcl 1 l n, L. (. ' ' t" '11 -1 ~r..<.t.itutiuJ.c.l i d unLll 
Fr L 'll' y 109 J wilt 1 tl '' 1t plcH.'f'cl het in conmm-
1 tiLy-D d Lft Lllll'Jil jil Ohl c Ill. 

L . W \V 1 voluntdrily <:1Cimi tteci lo \I~H in I c bruc~ ry 



OL,\1~ I FAD 1. l . C 

Up111ion of till Cumt 

199~' · like L. C. , L W. Wct~ LOJJ[ll ed f01 Lrectlnient in c1 

psychiatric uni l. In March 1995, CRH sought to clisclldrge 
L W loa liullwleo.,s sii<:lter. bul dbanduned llidl plaii aflt~I 
he1 ,lttot ney lilecl an r1dmini'>ttative complainl. Dy 199G. 
E:. W.:., treating psycltiaLI isL cuncluded Lhdl she cuuld bL~ 

lreolecl approp1 ialely in a community-based <>etting She 
'IOIWl!Iele'>s reJllaiw•d ill'>liLutionc-tlizecl Utll il d fe\\ momlls 
aftt'I the District Colli t issued it<, judgment in this cc1~e in 
1 ~J97. 

In \lay 1995, when she was still institutionalized at 
CRH. l . C. filed .;,uil in tin• UnilPcl ::ltcttt~'> Dist1 iL t Cuun 
fur the N01 them DI'>tl ict of Georgia . challenring he· con 
l!IIUPcJ CUill'iiiL'll1C'nl i11 d SLgregdll'Li t'ltVil'UIIlllelll. J-ie1 
co1 1plainl invoked 42 U. S . C. <:J 1983 _mel provisions of the 
r 0. \. ~<:< 12 L5 1 1213 ' ' dlld lldllled d"> defciiclcml S . !lOW 

p<: ti tioner'> . thE Commissioner of the Ceorgid Dep.:H·tmenl 
u •lU ill ctJ I I-\t• ,()Lit'Cl'i, tlit: ~upel' u lll'llclUtl or GRIT. end ti l L 

Exewtive Directo r ol Lh F-ulton Coumy Rt.gioncll Board 
(culiL·Cliwly. t!H ')J tll ). L. dlr::ged Lhcit tlll' ~ l i:l l l ~ 

f8:l ure to plcH e he1 in c1 community based propt cllll , once 
1 ,. u , •Ltng p1ute' ion ti'> dt>tt'tllliiwd Lhal s ud 1 plc~tllll-'I ll 

w, cpJ roprhte. \· IOl Her!. inl"r aiJd, filk II of the AD\. . 
l. ( . ·, plte1Uillg H-'ljLk tvd, llllUJlg oJH:.l Llnllg..,, llliJL Ll l l-' 
c:;tdl phce he r in a community c 1rt. resiclt.nl'al prog. am. 
IIICI Lll H 1 1l:' ltCeiV<> ll t'dlll l l'Ill \\ l l h he u JtiilldL<~ goa] o f' 

i nt ~~ tinz he1 into h:- 1111instre<:,m of "OCiety. E. W. 
in uvt lE cl in the <l et' on .. ta t ing c1 n iclenric8l cla im -' 

L. C . llicl E. \\'. Ml cucn ntlv n c ivin ' tnCi tlll l ll[ in cnJtlmuni ty­
hasl J pro•;r 11 1- Ncv n h• [, s . till' r ·r .l 1 1101 m oor. \< Lill Dhtricr 
C1ll 1 r 1 1d Co11 t of \ppt il':> l xpl. mvd in vi eiY ol 11J tmtl lipll' in ':> t iru­
lion d p l c~Cl'lllPIH L. C. nd E· . \V. h c~v·· t peritnnd. til l CO!lli OilTW 

t il• ) brnushr to coun i-; c IJl<ib lt• ut t t·pi t it iun .. Yl'l c·vmh tl[' rci'Jl 11 ... No. 
1: 95 cv- 1210 \!HS ( ~ 1D Ca .. 1\[<Jr. ZG , 1'197). p. G. \pp . to Pll. fo r Cu·t . 
. iJ. (itiL l' lll l ljliU l < li l lll I I lti• lll lJi l!td) . . (' [ :),) } . ,,d ti9J . o9J , 11. 2 
(C \ J l [ lJ'Jb ) tri t in•I Hum v. Due. 18• L: . S. 30.; 3Hl- 3t'::, (1 CJ88). c~nd 

\ 'uel v . .luilf . I i ,J L'. S. 1/lO. l<~Li- 18 t (1 CJSO)). 



(ill' d' . U. "> ( 19~)~)) 

Opin'<liJill Ll " l ou r 

llw Di'>tiiL, ( oui t g1 cti1Lt.'d l'dl t;,d summ.u 'y jud,PilH:.'Ilt 
T lc~vo1 of L C ,mel h W See APk· to Pet. fo1 Cert 31 c1 

•1?;-t lltc 'ou1 t ltt·ld l!Jrtl tlw Str~Le:;, tc~ilu1c lo plct< l' L . C. 
and f W. in c11-. app1 opli<~te com·nuni y-ba<.ecl II ectlllH.•nt 
Ill ugrctl11 violated r !tiE' I. OI Jw AI>A. '-,t.•e hi .. dt 39cl, Ll.;t. 
l•1 <;o n!ling. the cou1 t ·ejectr cl llw '-lutes ctrgumt•nt ll1<1t 
itlCid((lll'lll fut1ding. r 01 clhcrirnir~tttion agaill'>l L. ( ctrtd 
I'... W. "by red'>On of" their clic:,abilitte<, accounted fo1 their 
lt'll'IIIIUJI elL CRH. l'lldt'l. Iitlt• rr the CULl!( CUtlt'luded. 
"urlllCCP'>'>dry itht tutiorul c:,c~,n'~cll!un of tile clhal>led 
to l'ilitutec, d c:,r 1 ir Ii.Jdtiur Jlf'l ""· \-\•I dell Ccltlllot be Jll'> ified 
bv a c1ck of funding." Jet .. 3t :17a. 

In ctdd tiutt to ccul<:nclir.g Ll ctl ... C. anu L. Vv ltctLittol 
<;IJOv\•n cli<.Ct'Pl'illcltiCJII "by lTd'>Oil of [thE 11'] ( i vlbiltt [ie<;j, .. 
titP ~'>[d(l' IE'...,i<.tt•d l J\ li l ' rtlf'lH'Iltill ll Ull [Jtp glULII d tJ c l 
rcquir inb i llmecliatc ti, 1sfc•t <, in cc~se<. of thi'> ordt•r would 
illtdctllltlllLdl) ctl l ,l tltl ')t lil (;, cll liVity. TilL "-: L ~.ie 

tlri'>SE t kcl t hc1t it we: c.~ I ·e.tdV using d!l ctvai l t~b le funds to 
JH o~v de ,t' ,:u.., LL od t }Wt <.ons \·Vitn clhcllliht: c '> . SLL' icl . 

· JH1. Rl~Pclin[, L · Stare<, "ft nclc~ni<: nt'J l 3lter8tion · 
t
1 1

.11.'->l . Li,t' CUlllliJ
1
b'.vf'd i:ldt l'X i'::>lillg '>Lc. lt' jliUgtcll lb 

p ( \'Jril•cl wn ununity-IJc .<.Pel treatmen t r)f the kind fm 
\·\·llici J I. C. ctud f' . W. qua lilit>d. c.llcl L! Jclt litt' :)Lctle could 
'p• ·uvicle ·,- t" ic~'> to plctint ·n, i.1 the commumly ctl con'>icl­

£'rahlv }(',, COS th 11 I'> reqUiil'd to mainlctill them ill cu l 

in<;tituLiCH l. .. hi .. 11 '39a . 
Tl1t' (<lilt 01 l ppc-d for Ll1c Ll vc nlh CinuiL :1 mnc 1 

th ' .iudflll ' llt ol the Di .trict Cou t. but n m wd cl fo r 
n < ., l 111 11L ol the :_, L t c: cu:, L-b .ui dcCu1 c . S~·p l 38 
F. 3cl. 00!J . A<, thr PI tl C'lll t lE'clcl the . lrll ll te aPd 
H~dl Liu ,: \VnPJ J ";;:·ci t IJ!t [ JJl, 1 iduc~l', tn,cll iJtg proft's-
'> iOn< l. riul tint l com1 1urlil\' b .eel placeu'Pn l i<:. pn 
pt' IlL fut tl1 11 ir dh ldu ll. Ll ' , il.\ iJ tlJX L. a d uLy to 
provid lH ;:1t m nt in coJn munity <..p tt inr~ th ' r 10 .1 
i!llt ,r , LU I Y llii t)' c~ ppr OJJ ·i c.lLL Lo tlJ d l pd i l ill : 1 J..L ds ·. 
' [w]hc~ rc LbLrc i no ~uch find ing [by the m tting profc.;s-
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siomdsl. nothing it1 Llrt> ADA requtrvs the ddnsLiLuLiunali­
zation of th[e] patient. .. Tel., at 902. 

TilL' Cuu1 t of Appt als rccoglliLeclthaL tltl' Stales duly to 
prm icle integrated service'> "b not absolute": under the 
Attorney Generali> Tille !1 teguldtiOil, 'rt•asonaule tllodifi 
cc:~lions" vverc required of the State . but fundamental 
ctllcutlions were not dentamled. Icl .. at 904. Tlte c~ppeals 
court thought it cleat. however th<1l "( ongress wanted to 
permit a cost clelenw only In the most limitecl of nt-cum­
stc.mces ... Tel, at 902. In conclusion. the cowl stated that 
a tostju'>LificaLiott would tall "lultdess Lite StdlP can ptovt' 
that 1 equiring it to [expend ctdditional fund" in order to 
provide L. l . ami L. 'vV . '' ilh integt ated set vites] wuulc1 be 
so umc;Jsonc~ble given the demand· of the State 5 menta l 
ltt>ctllh budget thm it vuuld fu ttdarrt ntally alt 1 the '>erv­
icE. [the 'State] provides . " l ei. dt 901 . Breau~' it appnrecl 
Lltd t Lill' Disu itl C out L lii:td elllir ely 1 ulecl uuL a ''l c.~cl· ut 

funding" justificdtion, c:,ee App. to Pet. for lut. 37a . thl 
ap,Jecd'> court rrmanclul. H'P( ating Ll ar tht lJ, 11 lu C'oUL l 

c;;houlcl constcler, cltllon~ othet things , '\vhetnet tlw clclc!J ­
tio!lal expL•nclituH''> , , ece'>~d l )' to uedt L. C. c~ncl E. W. in 
comtnunit'y based cc:uT would he unree1sonc~ble given tlte 
clt'JllC\ncls Of the ~late'-, 111 on tel[ heallh 1JUclgel. .. 138 fo . 3d, 
at 90b .' 

'vVe gt at l lPd Ct'l l iot ell i ill V ie\V of t !Jp i llljJUl l ctllet' 01 L!J e 

quest ion pre c:,,;mecl Lo the State'> ancl a ffected individ uals . 

' fte r t hl COUll gc<J n tt•d cr>rtiorrl ll, c! H Di <ll icr Cou r t i '-< u u l o1 cl !•c i­
' iCII1 011 r llliiJ Jci njL'C li lJ;.' til t St<J ies fu nclc~ n tl'nt< Lll t t•le~ ti u l1 cl cft'I15L . 
Sf:'t j ()'>- cv-1 210-:\IH'-i (l\-D C ] ' 11 . ?') , l <J9!l) . p. l. l he cuurt 
rond udt•d tlJ,t r liw allll ll d i cu• L to lilt' Stmt oJ p ·o\id ii Jg romlnuni Ly­
lJd'>~:c!LrL'atmerH tu I . \ . ,mel [ \V . was not u nrl'dSOil<lbk• in tPlilliot J lO 

tl11 Stdtt ·, 0\ ·t Jl m t·n l ,11 ht:dlth IJucl<'l'L. '> ·p irl.. m ~> . ln rP<JtlJir u tha t 
j u rlr·llll'lll . t h Di"> r ieL Cuun l u ~ t dL•rl.n l'cl ··irn lPv 111t t ilL potl' m icd 
i11 11 ,n 1 I 1l dl't 151011 lwy cH d L . L. mrl E. VV. I :'b-cv- 1210-l\ 11-l::, (ND 
G 1. . O tt . ?0. 1 'J~Hi). p. J . · pp. 177 . Tl w Di tri LL Court d l'ci ion on 
' m· u1 d i now f' Llldinn cipp< d b ,-f,ln' rh - E lL I' L' llth Ci nu it. 
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See 525 U. S. (1998) .'' 

III 

L11deavming to carry out Cw1g1es~ insliUtLiun tu i'>sue 
regulations implementing Title II. the Attorney General 
i11 the inlegtclliun allll tea..,unable llludificaliulls regulct 
tions see c;upra. at :J 7. made two key cletennin<:ltions. 
flit Jir'>L cunct·nH:'d the <.;cope of the ADA s clisu iniinalion 
pros< 1 iption. 42 l' S. C. ~ 12132· the second concetnecl the 
obligation of the St<:lles to countei clisu iminmion. A.., to 
the first. the Attmney General comlucled that unjustified 
pidcenlenl u1 retention of pe1 :::.ons in illStilution:::.. severely 
limiting their exposure to the outside community consti­
tute.., d fullll or disu ill1il1dlion based Ull disaiJiliLY j)l ohli.J­
ited by Title TI See 28 CFR ~3J . 130(cl) (l998) ("A public 
L"Illit'y .hc-dl ddiilinbteJ· :::.et vitt:::. ... in tl1e 111ust illLegralL'cl 
setting c~pproprict 1 P to the need<, of qualiCied indivicluai'> 
witl 1 cl:..,;:d·ilitic . ), D1 ief flH United ~Li::ltes as Awiws 
Cw i. 1e 111 HElen L. ' . DiDm io. No 94 1243 (C A3 1994) , 
pp. 8. 1 J l G (ui 11Wct '>.sell\ c;,e~n.gc~tion of pusoll'> with 
clhabilitiec;, con..,titutes a fo_m of clhcriminatiun prohibited 
by the AUt\ dnd Lilt itllt:W dt!Uit 1 e~ulatiutt) . Rc~gal ding 
the Stc1tec;, · obligntion to ;:woicl unjustified isolation of 
incli\·iciLktl'> wllh cli::-.abtlitif:''">. the Attorney General pm 
vicled tli<:ll States could resist modifications that "would 
iUllldllH:.lllcdl) .!tel Lilt' lldllln. u!' 1\w St'l vice, jJlllgt3lll Ol 

d Ct vitv . . 28 c-R ~3J .l 30(b)(l) (1 998) . 
I lte> Cuu1 L ul Ap1wah e..,~ 1 Li t!l_y uphe ld Ll1e Attumey 

Cu1 'nl· construction of the , D \ As ju <,L recount ~cl. c;,ee 
upra. at £-10, the c1ppcals cou1t t ulecl Lh<H tl te unju'- Lifiecl 

in<.titutiOin izatio11 of persons with mental cl~.>abllities 

viola tee! 1 it IE: 11 : the cour t then remanclecl with instruc-

1 WI nty -two S t ill(' <IIIII rill' r 'ITiLo ry ol G ud l11 j oi n l'd ,] bri i• f ll l" il iii J~ 

Lh c~ l CI'J tiol 1ri lw gr<llllt·d. ",., ., 11 ot rh o S r dll'<; l"i ll'd <t bri 1of in uppon 
ol Jl<'tilion < l' on tlw m l ri 1' . 
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Lions tu tnea!'>ure the UJ~t uf' l dt i ng fut L. C. aml [·. Vv . in d 

con1munity based fnrility agclinc;t the Stdte <., mental 
ile<~lt!J budget. 

We affi1 m the CoLI! t of Appeals· decic;ion in substantial 
pcttl. Uqju'>tiliecl i~olaLiut 1 we ilulcl. h prupc1ly 1 egardt d 
ac; clic;crim'nation based on cli">c1bility. But we ncognize. 
a'> we I. tlw State<, · 1wed lu IJWitllaiiJ a tdllge of ld<.iliLies 

f01 tlw care and trec:.~tment of persons vvith diverse mental 
di'-ctiJilitie'>. <II ttl L!JL' SLdle'> olJligctLion Lu ctdi'linister ser v 
ices w'th an e\ en hdncl . Accordingly. we turthe1 hold that 
Llle Cowl ul Appe<:tl.s · 1 en1at1d ill'>truclion wets unclu!) 
rest1 ic tivc . In evaluating a State<., I'Lndamental-alteralion 
clcl'en"e . the Drstrict Coul'l mu L <. onc;iclei , in vil:'w ot Lire 
't•sour ce" dVt:tilable to the State , r.ot only the coc;t of ptu­
\iding cot umunily-ua~t'd can to Lite litiganb. bu t. aho lht• 
rant c of u \ H eo;; tht S Lz tf' pm id"" other· \\ it'1 ment<ll 
dL 1 Ji tLi c . mel the :::, t c~ Le ~ ubli g t tlo11 Lu ll Jtte uuL thu ~e 
se··vic~·. 'qu ilab l) . 

A 

We c· 1 mi'le ~ir.;,t v\hE th t. . a·, the Flevemh Ci rcuit held 
Ll JcillC it t li tllliUllctlizdlitJIJ qu Jifie~ cb cii'>ll i111i ltl io ll "b) 

r e:1son ol .. di<>abilitv . The Depa t tment or Ju'>tice has 
l Jl t'>i">teullj d lvucdlt>d lltciL i L dot''> . 1 Beca u .c Lite Dep<ll t-

'~tt rj,,l'i l'ut L 11 iu tJ .::> L< ll''> i1 1 f[. f<f,·t 1/l.IIJ v. Pt.>llll i J 11 'l .:.· /.llf' !:Jc lwul 
<~n r l lfu~}JJtl l. 1\:u·, 1b I 'JO 7k L1G i. i l:l-lfiO (CU J97K). p. l J 
( [l]t tstit lll ion,ilizmiol l 1 " ui L [in ~~l m c·p<ll 1Liot1 ot lllt' nt II) rnc1 rded 
ptl .ons fur n o petmb~i bk n 1'-on . . . i'> Ui. ct in tin cJ t ion · md d \ iol ci ­
tion of St ,·riun ,u I lui tl r Pt llcibi ht Hion i\ ct] if' iL i .uppurtc•d by 
fc•cfull tuncl<o. ) : Br id lt 1 l' rtitecl Srcnrs ill H 1hlt·Il1l.' ll v. Penn!Ju1s t 
:,rn le clwul , 1 rl J-lo: Ji i t 1!. No~ 78- l fCJ O. 713- ! J( 4, 7H- I rJ0:' (C\ 3 
I DS! ) p. ' 1 ( 'PEllll'>)IVdlli<I \ IOLHL~ St•c· tion J04 b) incli'>crinlinJUh 
'>llbjt l ilt() lt 'liH JiLiljJJlPd ]ll'I'SOll' (0 f d l ins t irutillll ] Wit ltuu t fir'>( l1 ldking 
d ll i td t\ iduc1 l n .l'Oill I prulc io n: tl j uclgmt' lll 1 to tltc <1ppr·op i , [ L' 

pLH•'IJK lll tor t·<tc h ~ u ch Jl ' 1 .un m ung ,tll l\'l il1 bh• <llttl ll it t ive• . ): 
Sri t lu1 l:nil"d St r . I n1w Curi " in IT I:' /, n L v. DiD 11 io. No. 
1li- l" IJ (C \ 3 l lJ9.J ). p. i ( Both tl tl Sl'CLion JO J coordin <~ tion n ·guf <t -



Citt <~'- " (1999) 13 

Opi1Jion of Ll w CoUll 

tllt't tl i~ Ll1e ctgem y directed l)y CotJgt ess lu Jssue regula 
tions implc>menting Title II. sPe sup1a. af S G. its views 
WCIII<illl respeCL. \;\fe need ttol i tquill:' wltL~tltet the degree 
of deference described in Chevron U. 5. A Inc. v. Natural 
Re.,uurces De/(>JJSP Council, inc .. 467 U.S. 837. 84<t (1984), ts 
in order: "[i1t h enough to obsetve that the well reCJsoned 
views uf the age11Cies implelllt'lllttlg d Sldlllfl' lUII':>fillllt~ d 

body of expel'ience and informed judgment to which courts 
ell td li i igwtl '> r ttc~y ptupet ly resot L lot gu ida me . · .. bm!5clun v. 
AIJiJutt. 52·1 U. S. G24, G42 (I 998) (quoting 5Ji.ic/more v . .S\Fili 
& Cu .. 3l::3 U. :). 134. 139 1•10 (194·1)) 

The State argues that L. C. <mel C. W. encountered no 
C!ISlJ"illtittalJOll 'by I't'dSOJI u] ' lheit cihaiJililtL''i bt'LdUSe 

they were not cleniecl community pl<1cement on account of 
LIJUse dhabi !I Li es . See Brill lot PPL i Lioners 20. Nm WPn::. 

they subjected t o "cliscr imi nation . .. the St-:1te contends. 
IJecctu'.t dtsunturtc~tiun· nece·.scuily t equi n:-. urtcvett 
trecllment of similmly ~ iluatecl inclivicluals , .. and I. L and 
E: . \'\' . ltc·d ide11lifieJ tHJ cotnpatisut t dct"SS . i.e., no :>llllil<.u ly 
c;ituatecl inlivicluah giH'n preferenli<ll tnattm n•. Jcf .. at 
ti. W~ dll: :-.tlisfiecl L!tl i ( 0 tgt(~S<; !tdd cl lllOit. l'Ul!lj)l"l'­

]wn<;iVP view of the concept of cliscrim inalion 1dvamcd in 
tlw ADA. 1

" 

tiuns <111<.1 rht rl',t oftiH• ADA lllilkt' cl l'd tiliiL Lilt lllllll'lPsSdi)· 'l'fll'g<~­

LiL ill ' 111dhl clu d, 1v !l l1 d1~ dnlitll 11 1 tl1 t' p o· i llll l c>i publiL ', II Ill " 

i t If I form or dhu illlilldt.<Jil \\ 1tili11 tile Ill!, nin~ of those• "ol H U ll 

id .. ,l[ b- Jh. 
I"Th c di '>e 11t h dr in n by rlH notion tl l<l t l hi Cou rr h d'> lll' l 'e' r c· n­

c!en '>t'd dn intL'tprl'l<lt i iJIJ of rfl, tc•n n di crimin<ttion tlwt cllCOillpi! ,<.,cd 
dl'>j)illlll' tl c <Jtmcnt dlllllllf' nH ntbc r'i of 1lw S.JIIll' prull'ctl'd rids'> . flU>! . 

dl 1 (op in ion or THO~IN . J ). Lh.l t 'luiur clc·ci >IIJil~, COil'>li'Uilljc \c1 liULI> 
'> tdlutory proilil>ition~ c~g,linst Uhcrimin.lllon"ll vc nor 1\ill'crl'd from 
tin p< til. ·· ,,u~t. elf 2 <liHI t·IJ c~t c1 pl mli tf t mn ot pron tli. .u imin -lt ion 
by d m e n.,u c~t in a Lh m 011 nwmiH rot 1 ]'' 1 rind, r pt ott rtl'cl. rouplia'> 
be n f von d ovc 1 11oth ·r 1111 mbcr nf tlw t ,, nw <rmup. ·· flU\ t. 1L l ll u 
eli · \l' nt i mcniTllt , 1 tn n: tu of prc·n·Uliit ,mel lou ie. S ., 0 Connor v 
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Tt1e ADA sleppecl up eaJliei Jl1ectsure'> tu SPLUte uppul­
tunitif''> 1'01 JWOplc wit! clevelopmental cli<>abilitiP'> to enjoy 
till' IJellelit"> uf' COJJIIIILIIJity livmg The Devdopilll'IILally 
Di .ablecl A<>si">tance and Bill of Right'> Act (DDABRA). a 
!97.J Iill'ct.'>Lill, '>lcilPcJ ill ctspii ctliUI!cll lei !liS that "[t]lie 
treatnwnt. <>en·iccJs . and habi li tdt ion for d per<>on with 
deve up liPitte:d di'>duilitit''> .. '>iwulcl lx pru\iclecl 111 tht 
setting that is least rest1 ictive or the person 5 per<;onal 
liberty " 89 Stat .JO? 4t U. S. C. 3GO I 0(2) ( llJ /G eel ) 
(Pmpha<;J<, <1clclecl): '>et a!-,o Pennhurst State School and 
Huspital v. Halclelllldll, 4~JI l'. S. I. 24 (1981) (cumluding 
that the §GOlO provisions of the DDABRA '\vere intenclecl 
tu lH~ IHJI'ti:ilury , IIUl llldiHlc~tury ') . II I d rele~tcd legisldtivt' 
enclemm . the Rt~hc bil it e: tion Act of 1973. Congre<>s u'>ed 
Jl lcllld<itOI)' bngLktgl' [ 0 JHOS<Iibe disc rilllilltllOII 'll!,cill"> l 
p<>r">Oll"> \\ith eli< 1b'litie< .. See 87 St:1 t. 391. c1s c menclc'cl . 
29 li . r..; . •. :> t 9J ( lJ7G t•<l. j ( 'No ud iel\Vl<;f <jlldii if->cJ ll ltl i­
vic m' l \\ tl h clb.lbili t" in the l Tni eel SLcllP"> . .. shall, 
:-,ulely l '· JP:J on u1 l1u or hi'> di">clhillly. be excluded lruJll 
t lw p. rLlcqJ1Lion in. IJe ciE n iE:cl the bendih of or !)( sub­
jt'l t'li to di Cl' il l ill <ILIOII Ulldt~l ctllV prog!'cllll Ul cCLi\ il)' 

r ·c ' i ·ing l ~ Jet.JJ financial ds5i">tance. (Em pha<;is 

Consolic/,llnl Coin Caterer Co1p. J 1 1 L:. S . 308, .3 12 (l ')'JG) (Tlw AgtJ 

J) Iiili Jld[Jll/1 il l rlltjlitJ) /1 I[ ll Ui 1 Jill "' > lll.L IJ.111 d ·ll lill lll.lli<ll l 

dg< in~ll'lllpiOyl'l''> iWCCILJ:,t l llt·y drP <1~1ld ~I) (If" o]dpr; ll lJd ll , d ,l'J'i llllll<I­
dlJit <. ~t.lit1 t l_)t l lpi1J.)~ 1 (, l,l <-ll >P 1 Uwi1 (_H,L . H. L htl11l Li l iHUIPt'lL 'd eL I· 
tn tllu',<' \I illl • n· 10 ur oldt'I . The fact thc~ r om pt r .on in clw pnHt'Cf ·d 
Lid. o i1 c1 ]U.'> L u ll l lll d ii •JlJH I jl l'l ,01 1 i11 li lt' jJlllll'l ll Cit b tiJ ll~ iLi dt ­
V nr. .o J, ll • d'> il L h I' lo'>t <Jill /)PCd llSP n/ his d~P ); cl. Om lie v. Sun­
clotm Otlslwre ">t·nicr" , lrw .. ,,zJ U. S. rJ , tG ([ C)'lb) ( \V]orkpliKL 
il<I Id~ llH llt nll \'iolc~tc Till<' Vll t prohi iJi t' ot l d):idiJI l Ui: critnimnlion j. 
het<Jll'> ul . !:X , lc U. '> . l . lL'UUUe L'(.t) (1J. wh· ·n rh~ !Jm<J'>St'J ·n1tl llw 
h l' '>L'd PI<IJll<'\ •t <Ill' of Lltt <.<Ill it' .t . '): J eflerws , .. H. rris Coull~\ 

CouJmwJifl' \tdnn \. '> 11 .. G l ~J F. 2cl JO?J, 1032 iC.. \::J l 'l80) 
( 'I Dii rr imin <l t on ~<l in [ bl ll'l• fnma ll' l'd ll l' l '> [ \'L'Il in c! J, db •L'nt ' ol 
d1 .uintin , non ''"t in r bl tcl· men or \1 hir t won t n. ). 
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added)). Ullill'ately. irr the ADA. ene:rclt•d ill 1990. Con 
gre5'> no' only reqL.irecl all public entities to refrain 1·rom 
di ... uirllillaLiUil, ':>l:'l' 42 L . .:::.. c. sl2132. additionally. in 
findings applicable to the entire '>tatute. Congn•ss explic 
illy iclerrtifJed Lll(justified '\egregctlion of per<:.o11s \\i[lr 
cl o;;abilities as a 'f01 [mj of discrimination... See 
~12101(<~)(2) ("lrisl(J]ically . '>ociety has Lenuecl lo isolc1le 
and segregate individuals with dio;;c~bilities. and. despite 
-,unrc· inrpmvernetrt .... '>Udt lor nrs ul dbu intir1c lio11 dgclill'>L 
individual" with clisabilitiE'> conl inue to be a SPJ iou.;, and 
pelVet'>ive '>ocial pmlllenr'). ~1210l(d)(5) ("imliviclu<rl'> with 
disabilities continuallv emounter va1 ious forms of dis 
uiJniJtd io11. imludi11g . . . st·gregi::lliun ) L 

Recognitio n that u njustified in<titutwnal i'>olation of 
pe1 ,orr w i th dh.1hil iLies i s a for rrr of discr inrimuiu rt n~ ­

IJ en l \1 o evident judgments . F irst . instiLu tio nl p hce­
nr r1l oJ JWI'>UIL '' lw cc:'ll h rndle aml ben erit fnJJrt conmru­
ll'tv Ling'> pe1pttuale u rlvVall cl n ted dSSUnlptiorb thm 
per '>Uil'> SO i '>ol ated ell t. lnc tpaule 0 1 I 111\VUIL 11y of pat tid­
pa ling in community life . C1. Allen v. \Vf'iphl . '68 U. ') 
r\l '~J!"J (L16l) (' fllt'f'l:.. l dl l bt• 110 duul>l tlldL ['>tiglltcll izing 
in ju ry oft' 1 caused by r lCicd discrimination] is one of the 
1110: L '>tliuu, c. onseq ut.tllt''> Jf di~lllll!int!ur I!JVtll rn rei !L 
act ion ·; Los 4119Ples Dept. of \Vater crJ)(/ PO\\'CI v. i\lcm­
h 11 [. ) ) u. <., . ( () ~ ' 1 0 I • l l. l J (1 'J I 8) ( .. r 11 lu l IJ i cl d i I 1 g 
employe1 s o cl i<,u imin;:He age:1 in,L i nclividuc~lr 'Jeca use ol 
tl!t. ir · v . ( 011g ' eo;;s 111 u dl-; L.l Lo '>L li~ t <:t L tnL u ll it f' spt L ­

Lrum of d rsparc t l Lrr. tt rn r nt of men c.ll1cl W OI1lUl n ~ ult i ng 

frotJ J .t s r t r tU L\[J ' (qutJ Linf ::,JJ1 U8 is \ . Uu Uec.l .lu 

11Un!J kL• rlrc r\UA . , 10 1 of thl' l< tlrtiJ !ln .trion J\c l ntr twins rw t>x p n·s~ 

n'CO!'Ili lion t hat boldtio n or '-.l'f'll'<",<ltion ot pc•rsuns wit h dJsd iJrlitil''> h <1 

J 11 1 ol d i .r nni rldtiun ::-,,·nion >U·. d i .c r im 11.1 t io11 pru~rnpt i on . cr 
i 1c ], ,( nl trlCL trt ch d LO vo' ttic 'lt l r h c~l.>r li t tLion ll' ,• i l ltiur t. has 

yi< lc! L· d ell \ ·r~t> rrt wurr mtt• r pre t rr ion St•• B ri l'l' lor l"nitL 1 St<ttL", as 
\ /ll i (U ., L Ul j II ?3- 2 J . 
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I 1/Je~. Jm .. 44Ll F 2cl 1194. 1198 (CA7 1971)). ")eu>rlcl. 
confinement in an ins! itution severely diminishe". the 
c>\LJI vdc~v life <:ILLivitie::, of inclividue~b. imluding f<:unily 
relations. social contacts. wo1 k options, economic incle 
pemJcme. educetLiUndJ ~tdVd!lleillent, i:lllcl Lllillll ctl E'IIriLll 

lllE'nt. See Brief for Amcr ican Psychiatric Association 
ll e:tl. d'> r\JJJhi CuliaP 20-22. Dh::,irllilcll ttE.:dtJileiit tOll e­
spol'clingly exist". in this kPy re">pect: In order to receive 
1 l"L'dt d III(.:"ditcd '>PI VlCP'> pel '>Uil"> \\•ilh ll\(_"llld[ dhdlJilitit''> 
mu<>t because of thosP cli'>ahilities. relinquish pcll'ticipa 
tiurt m LOllllllliil i l y I if'e Llrey could enjoy given 1 ect::,onable 
accommodations. while pe1 sonc, without mental clisabili 
tie<> c21n receive •he medical services they need without 
similar sacrifice. See Brief to. United State's as Amicus 
Cwi-lf:'G I. J'l . 

The Stale urges thclt , whateve1 Congress may have 
'ita ted cl'> JL..., finding..., in the ADA . the i\!edi< aiel 'ildlule 
'refleclecl a congressional policy prefPrence !'u1 trecttnH'nl 

in the' in'>liLuliun OVt'J trec1t111em in Liw lOIIJJ!lUilitv ... Brief' 
for Pel itioners 31 . The Slctte conectly used tlw pc1~t tense . 
c">illet 1981. iVIPdtcclid hd'> ]JIOViclt'cl fllln]illg to. '>ldl.t l Ull 

home and COI'1"1Uil.ly-bc~::.ed cate through a waivet pm 
grdnl. 2l<::'L SJJ Stell . 812-813, c1s amenmd , 42 U. ~ . C. 

§139Gn(c) : Bnet fm U•1tled States C.l". Amicus Curiae 20-
') , 1 ' 111cit-t d , tire United Stctle'> poinb uul tltc~l the Depatl ­
mc nt of Hea lth 3nd H· 1man Set vite~ (HHS) hc1.., 21 policy 
u t:'lltouraging St tle tO l tkc i:ldvdiildge ul Llw \"·d iver 
prog1 dm. ,mel often dppmvC's more wai\ er <lo ts th.'m t 

'':ltcl tl uiur1 c tely uc,ec, l t! .. dt 2,)-2G (fl!lt l1e1 uusu \I1rg 
th.1L. by 1996, 'HHS c pptm eel up to 2109 wai\·et slots for 

1 Ti ll' W<JiV< 1 pm<~r 11 11 prm id<"> 1\ll'clic<Jicl Il'imbtll 'ii'l11l IH I'O StItt'S for 
t iH' pro1 hion of COilllilllltil ilct'>Pd 'it'r\ 1rcs to incli\'iclu1!<. 11 Ito would 
oth ·n' i'>l n•q ui n ln ~ tir ution<~ l e<HT . uptll l d '>IJOII'illg t!J d t till' dHI'dl;C 

lll llll d CO '>t of such •<'l'li ·p-, i nor lllOi l tha n th l' 'l llll ll d l co• t of insti [u -

t ion, I t rv ic t :-,p. f, 13qGn(c) , 
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Gtmgia. but Ge01gia uc,ed Ollly 700"). 
We emphasize that nothing in the ADA or itc.. imple 

tlletltutg regulctLiunc, cumlotle'> Lel'tltLidliut' ul iti~L!Luliotldl 

settings fo1 persons unable to handle or benefit from 
cutJitiiLiltity settings. lllle 11 pwvidt·<, unly tlictt ··qualilied 
inclividualls] with a disability" may not "be subjected to 
dt">tl itl!iJ 1<1tion ' 42 U. S. C. §12 1 J?. 'Qu;.dilted imli\ iclu 
als, · the ADA fmthe1 explains. are persons with clisabili 
Lie'> WllCJ, "with u1 will1oul redSUJtaiJle tnodifkatiun'> to 
1 ules. policiec,. or· practices. . . nwe[t] the essential eligi 
IJiliL v t equirt'liJelllS fm tlw reu·ipl o' <,erviu: <.. ot tl1e par­
ticipation in programs or activilies provided by Ci public 
enlity." §1?131(2) . 

Consistent with these provbions. the State generally 
111i:lY rely or1 the 1easor1al) P d'>Se<..c,menh of iL" own proie'>­
sionals in determining whether Em individual "mcetc, the 
t<;Sl'IHial el1gibilil)' requ iteJllf't ll'> · !'or ilabilllatwt l u t ·-1 

community based progr1n 1. Absent sue h qu<:~li!ication i t 
wuu d be i1tappr oprirtte to reu1ove d p<ltic~nt rr um tl1e tnorP 
n~..,trictive '>Ptting. ,')ee 28 CFR ~35.130(cl) (1998) (public 
t·nlil) shall aclnlini'>lel '>l,IVICC-''> d! ld p!Ogi<:Uit'> in "uw mus L 
integratE'd '>etling <~ppropt iate to the needs of qualified 
illlli\ Iducd· \vitil clisaiJilitie'> .. klilphasis adueu)) ; cf. Stlwul 
Bel. of l'vassa u Ct). v . ,\rlinr 480 U. S. 273, 288 (1987) 
("[ljnuJ L'> !lUI Jl1clJlV .IIULI]ll defpr lU Lilt l ldSUIIIUie 111eciildl 
judgn ents of public health official' . ').' I\Jor is there any 
ILdPte: l l l'q u Il'lllt 11 Llt, l CU!l tll uni ty bcl':>Pcl ll Pdltllent be 
imposed on patiems who do not desire [1·. See 28 CFR 
~3J . l3U(l')(L) (l fJK) ('NuLhl11g i11 Lli is pctll I d: j bt. LUll 

1 (,Pul gt<l id\\' a lso t xprt">.<.t''> ·I jlrt'll'n Ill' lor trt'dlllH'IH in till' mos t 
illli'!Jliltt•d 'il'tling clpproptiettl' '3l't c 1 Coclc Ali i!. 'l.ll j 121 (I 99J) 
( It is the pol in ot t h e ')['lll' lild [ tiH le-d ( ll'Strictt\t cllll rtld( i \'l' 

pl-1 ' ni t n t hP '>Pcu rl'd fm < vt•r, cl il'nl <tr t'\ try tagt> of hb ildbi li t.Hion. 
It ,h, tlllw t h e du t) ol l llc i<l l i li ty to .I i~t t lw cl ie nt in s ·ell! ing phcl' ­
twm in n ol lin '-> titution a l community lctc iliti< " 111cl p ro.~L • I ns . ). 
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<l,Ji 1i•m of till' ( '• 1 t 

st1uecl to require an individurtl with a clisctbility to c'ccepl c~n 
ctc c !llllmodat wn 0 0 0 wllic 11 o..;uc h me 1vicl L.<tl c hoo<>e!':> not to 
c~cc"pt. ). 2R CFF< pt 3:Jo Appo A. po 4J0 (.998) ('jP]l-lo..;ow, 
\\ ith cli.;,abilitic5 must 1X' p1 O\·iclccl the optior. of dec lining to 
dtlt'pL c1 pctllilul<:u c~nuttllltm'atJOJI )o In rhb cct~l' llOWt'H'J, 

tlwre I'> 110 genuine dispute concL'Illing the statuo..; of L C. 
dlld L Vv' ~t'> individual'> "qtt<dilit·d" 101 no lill'>lllLIIIOllcd 

can•: fh' Stale<, own profe::-.sionals cletciminecl that co1n 
lltlllti t 'y lJd t•d trL-"dtll EI tl v\>uuld llr· ctppruplidt lut L (' d ttd 

f< 0 W . c~ncl I'Pitllel woman opposed 'iuch treatment. St'e 
c,upiaoc~t7 so:· 

B 

J lit "ll.llt' '· !P'>pon.;,jiJjjj y, OJ Ill it jJ UviL.t, lOIIIIIILllliLV­

]);:<<,t cl 1 cat.nent to quctJ,fir>cl persons with cii'>clbililir5 , is 
nuL IJoultcllL·'>'>o Tile re<:l'>onct )]e-uwdil'iceltiuns re~J,U i alio ll 
">pe;ll<s of "reasonable moclifirc:ttiorc;" lo moicl clisuimi nd­
t iono dl'cl al low.;, :=,t H to r •c,ic,t moclilicatio lS Lhc11 tnt ti l d 

"fullclctPJPlltCl[i ] 21 [, c. ]oo of the 'Stcttec, ' sen iCP"> a 1c 

p!Oglct'l:~ ~8 U.r\. '1~\J . IJO(b)(l) l l'J~'K)o Tit Ccmt of" 
AppE :1b colbtruecl tlli.;, rcgulctt=on t l •nnit c1 n t l l'>( cl 
ell fc II'>~' n 1ly in the mo<>L lunirecl t 'C un<.ram 18 
f' . Jd . dl 902 cl11CI IE lllcllllied lo tlJL District ( OLII 0 0 11-

..... d · . diiiOI.g olltl'J tlung'> . '\.' llt•thPr IL Jditiu wl ~oojJll l­
ci.Lul ( ~ m'n'">~Cll)' to t1 edt L Co nncl ~ . \M. i n coJIIIlldllity­

iJ.-t'>ld Ldlt' wuulcl l)t' u lll"d'>OIIdiJlt• ~iVtll Llil' dC"illdiid'i ur 
t !Je S dlP s 111C'l1ta] hedlt h lJudf~C'l," i cf.. a t 905. 

llw C'uu.t or Apjk'dl ol.lTllll' LiOII L)l lilt ll Ull bJ ·-
llJOclif'icnt ion_ n gu l c~ tion i. llll 1cn ptc1bk tor it ,,-oulclk lVl 

11 v\ • d<• nut iii Lhi, opin 'onl'l d Lltd. tl • .'\[ J II. impo~C'" Ollll • ~>tell ,< 
d <, [ iicldtd l)t ldll' l•ll' \'I ' ll'Pcll<d i 'l'IV iCl'') lill')' lf'ld<i. lll th cl t 
Ll 1 1 ilt"i ~t ttl to 1 ·uvi It c ll'rid.l il,p] of' bulC'fil": lU ildi-
\ Jclll , I it li.aiJ ili ri Cf. ]'11',/ . , l 0. 10 ([Hll1\l\'>o f .. dt'>.">l'ltrill~~ ). 
\ v· do holt . h()\ \'(•r. th .t t St: .t "> mu .., t dtllw r l' to rill' \D ~ 11 •11-
rl i .t. ri ln in t.io n rt·f] uin tlll'nt .v iLI1 l'lfd rcl to tlw f'rv iCL" 1·11 y in !'.te l 
ptnvicl 
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I ill' ~Ld(LJ \ illlldliy deletlSt'lt'SS UIIU' t is :,ltov\'11 tl'c ( llll' 
plc~intiff L, qualified for the set vice 01 progt am <:>lw seeks. 
II Ll1e ~'XJlLil::>L' ertlailc'd 111 placillf utle ot twu people 111 a 

1 nmmunilv bC~o;,ecl t1 edtlllPllt prog ·am i<:> prope1 lv mec"> 
Lll('( foJ ll'( SOlldblf'tlf'S'i dgdlllSL the Sldlt''> t!Jli e lllf'll cd 
lwclth buclpet it J:'> unlikely that cl Stale. t dying 011 the 
funudlliUtlcll ell let c1tiun defL'llSe. < mtld evet ptl'Vclil. Set' 
1r. of Oral Arg. 27 (State<, c1ttorney argue"> tltdl Court or 
Apped:, Ulidl'l" diHill g of Lllv LII!clcllolt'lllc I ell Urlliu 1 

clefen~e. ~"> expre:,sed i 11 its ordet to the DI'>tl ic t Colli L. 
'\\ill c~lw<~yd p1eciuctt the ~talL l1ut11 c1 rttCc.lltlllgful de 
fE nse )· cr Brief for Pe:.Litionerc:. 37 38 (Colli L of Appe:.als ' 
t f'fl1dlld Ill dE•t I JiScdkt>tJly dSks t'lt:' di">Lt !ll ((JLIJl (I) t:'X­

tl'lille [the rundt~ntl'tliCll c~ltetcltiun] ddense bc~<.."'d on till' 
cost uf ptovidutg co 1 o1 tllti•y Cdtt:.' to JUst l\\·<J itlc..tvidual'> . 
not c~l l CEorgid citi7E th \~' 110 dt-,t ·c community cdrc ') : 
Ub-L\'-IIlO ivff·b tf'._;Q(,c .,C c . 20. l998).p . 3 . . i'p . i lt 
(Dhtt icl C <ktrt n rr tnm d' I 1 ' tilt> i n1pa' t < f i , 
dt-ci wnlxvond l . ·. and E VI/ . i .. ·Ievattl} ,_ ... ill, 
< Oll"li w•cl, tile tund.u lt'tH< 1 ctltc I ltion C'Oli'J10t1E'T1t uf' thr 
t•'C.l'>OncJIJ!t mocltfJcCltions regui<:1Lion would allow tlw Stale 
[O '>hO\V thdt, in t iH' aJJ(J(aliOll or maiJalJIP IC'SULIICL'> . 
inlltk'dia t 1 < liel for LltP pltirtul't<-. would be tnPqu L tlJle, 
giv " the n'"JlOn'>ii>ilily 1 ltc ~tdk l1ct<:> utldt•r~~~ken lor the 
Ldll c 1c' ltt>dlt·H'I lt ol d ldtgt> dttcl diH'I'>P populctliotl ol' 

fWt sons \\'itil nwntc1l cl hahi I i tie'> . 
\\•] ( 11 i t~' II l l '>lliiii !Jc j lld!J, Ill ~'t l fu pJdilllif. illllti <., 

c ',thE [)'< 1 'ct Cou t l co p. reel th co. l of Celt i1 1 1 Uw 
1 I ill Lill, t!J t LOJ1Jlllltllit)'-Lclsed '>C 1 11 1~ i\'ll 1 Ll u L ut 
Cdring lor the lllll tl in~titution . Ih<lt ">implf' COl llj c. i. .on 
siHI\H ct tlt.ll rotlllllllltil\ pltCL'llWtl:, uJ L l .,_.., lltd ll ilt'>l,Lu 

t ion.li confiJ'C t'le 1Ls . See App. to PPt. fo C 1 t . 3') 1. :' n< 
LJJ.iteli ~l<:~.t''> 1 eu,~r : ·, , I O\\·L\"" , "cu1np., '>01 .>u ·lupil' 
O ~~·rlook<, C'C I 1· ul lL dll lOt (I ·oid ; l lO.St I ot JJy, c.l 

S L .ltldY L Jl'L t l<" c iuutt l oV L'ctl l txp~ l hL. l.Jy 
lu nding cotnlllunity p l c· m nts \\ ithout bc.i11g a ilk to tcJk 
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c~dvant1ge ol tne SdVing~ as::,oci8lecl With tilE' clost.re of 
instJtulions . " B1ief 1'01 United ~tdtes as Anncu<. C wiae 
t,., ' 

As <:1lrec:1cly obsPJ vecl, soe supra. 11 17. th£· A.)A is not 
l'l'd 01 c Illy n·ctcl lu IlllJH I ">ltle~ to pl!d:.-e out in'>lllutioll'> 
pletc ing patients in Ilt'ecl of close c a1e at ri~l<. (_f. post. at 
;:: 3 (1\.l·, ~bL!'\. J cuJICLI.l ing 111 judgnit11l). Nu1 h 1t till' 
AD'\.., mission to eli ive Stc!tl'"> to move mstitutionalizecl 
Jldlll Ilh 11110 ell I llld[JfJIOjJI idtl ::,t'Llillg, Slllh d'> d 'lOIJit il''>'> 
'>lwltcJ . a placement thr State proposed. tilen r('tJ actc cl , 
lUI [ . W. ~)l'l' "lljJI cl, dt d. ~'om£ ildividu.cth, liK" l . ( . clild 
E-. \.V. in prio1 years mc~v need iPstitutiona: Cell£' t1o.P 'ime 
I'' lilliE' (l<,ldbilize cllllle p.wtltidllil '>)'ll•ptu•ll'>. App SIH 
( lr dav1t of IJ1 ~-.?.ic'lard I . Flliott) : ~ee 138 F. 3cl , at 903 
( t l Jill'If' m v IK· l !iltt"> [\dH'll J c1 jlcllJen t can be llt'atc d 11 1 

t hf' c OI11Jl tl!11 ily. ncl othcrs wlw[n! an instit u t iomtl placc'­
lliL'll l i-., lll'!'l'>~ ll )' . J: Rt ply Bl i I j 9 (plciCt' I II"Ill i l l cl lOI'I­
l lllll it) ld'>?d 1 'E< t nu l l prog1,1 clo ~no t meclJilhe 5latP 
wi ll no lor P,t'l m etl Lu · · L .. ,l hL

1 
.. _. acwmmodmio 1'> ''or 

l ilt> pe1 '>011 so placed) . or t lw•· indiv.duals, no pic Ct'IYJt"l L 
Ucl <,j( l cl ( ill'>lil l LiUI I ~Vt'J iw ctpp_·opiicttP. ~f'f' Bl it-' i' 
fo r Ame•·iLdn Psvchi;: t1 ic i\..,~oriation ct <:. 1. <:1S Amiri C u-
11 w l.l. !3 ( '>u1ne i 1'11\·'~iu·u~ . \VItl'LIWt ll1f'Jtldlly tela dul 
or nwntally ill. ll not pt c pc red dt pc~rticu l ar times­
JWtilc p'> it t u 1 ~ -.,no l tli i i. pc tllctV' itt tl e lu11g Il ll 1- lUI lllc• 
r ·-1 '> ,ttHl expo ure Jf llw le-.,-. p ·otective environment of 
t CJIIlllllli li l) ~t Lti1 5· . l w tlw~e pe1 ~ Ull . i11~li~ u liou d 
. c tt ing. c' t'f' llf cl ·d n-l llll l'>L l(~J1 h in I il b lE. ')• Bw l for 
Vu1n oi t 1e IE t il l, u t l c1l. c~-. A wu Cw 1 ·· ll ( ~· CJ1 

di <>cll)]ed [Wt'>Oi l i 1 iltPd to Lrectl! 1 " l l in tl IllL L i ntc-
1\t <•tPcl ~euing JHJ~~ I IJ!t fm L' 1 t sm t 

1 '1 \ UI I' 2l l c' ll'S ('\f' llrt l !IV ('I• IJ J LO r i ll'>t .un 1 , [ 1 U ll fl1 111 
I t "Jlllll'> tO 11 if HT · in t h t I I Ill ti I l 'l Ctlllliii\ Jll il) j ldll' l1l l l l . th t 
Std l L" \ uu lcl rill i11cu r l hr cu· r o l runni11 P n ut i lll) tuJI u ts ti t u tiun <> in 
th1 111t t r in1. ~ ·t· J3 rid for l 1ni t<'rl S to~ l! ,, .. \1// iCLI' Cu lic~e ? l. 
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t>l'ugnizing Uldl, ott e1 Crt'>t' l>\· Ld,~LJ IJ<~sh, thc1t '>elling tltcly 
lw in an in<>litution. '): YounpiJe1g v. /~oJJJt'O. 4S7 l,. S. 307. 
~r/.7 (198 ~) (Blacl<lllt 11. J. tuliLLII rllJg) ( 'f01 111a 1y nten 
tctlly JPldrclecl people. the difference between tile capac;ty 
u d J t11 11gs fu1 lla•Jti'>L'IVt"> vvit 1llt' dtl llt'>LhL.LlOll ditd lut t 

dependence on the in'>l it u rion fm alI of theiJ neerlc, IS as 
lllllth lliwrLy cts they tvv. willktlU\\ . ) 

f 0 111i:lil1taiP e1 J'di'ge c{ f.1ciiities dllcl to 'tdlllll1istel 
SE 1 Vilt''> Wit! dJl L'\ Pit lldJlJ Lilt' <)te ~f· I ll '>l l ct\( 11101 ,• 
lef'vvcty ~haJJ J•e cou1 ts Ill' low umle1 stood thr lurclctmen 
Led alLet <ttiUIJ. defense Lu c~lluw . 11. 1ut exctillple, tlw ~')lclll' 
we ·e to ciPillonstrate that it he cl a comprelwn<;ive effec 
tJVt>lv \VOl k'll~; pia 1 !I) plturtg qu 1 ilit'd pu..,or.., Will! 
mental cli<;abilit·l''> 111 lese.. Il''>t. ictive wttinfc... and a WdiL ­
ill~, (i<; iiJdl lllUVt'd Cl[ d ll3'>UildlJie jJWE' J;Ot CUIIL,ollt•d 'J)' 

!he St.ltl <, encledVOJ) to keep its institutions fu ly popu 
idled . tlte nj ·suiidble 11 od,ftcc~Liun'> '>l llldaJ c would !Je 
met. Set: r ' OJ C>Jetl AI£;. 5 ( ~t<:t(PS z:.tomoy lllgl''> that . 
·>y ctsk 11~, 1 ] 1 ·..,on t:J \\3tt d '>hull Lii'le until d UJ Pll1t i­

ni y •wei i'> 0Vdilahle Ceot·gie doc<., not exclude [thc1t] 
IJE'l'>llll J) J('Cl'>OII of d iSdiJi ity, flt•itllt'l ' LiOE''> (,l'O'!,Id lll ,­

( 1 illliitale cJgdill'>t he1 l'y rectsun of cli'>dl>iliry') : .'>t e < 1 ,o id., 
f'J l [1 l j<; ll'd::.Ull 'tble [UI tiJt ,"l;_d[E' to el'>k '>Olll~O!.L . U 

vVdil until d community pidcemcllt i'> lvailablt•. ). Jn <>uch 
tllLUitt<,(d tc~·'> . <:1 lOLl! t \Vould ltctve ltU w, 1 l11l tlfttl l\'t-ly 
to OJcler clhpl<.cemenl of' pel SOil"> at tlw l op of tlw C0Jlll1lll -

l )-bc'>ll Lll'e.ll1lt'Ill \V,Ullllf li'>t uy ll lCll\·H IU eds lower 
d ) . 1 WltO Clllll l eiiCEC[l i\· i J ll'tiO IIS . lh 

: \\·e Il'jllt rl 11 Cuutt 01 t\pp,_t, · cun,truction of tilt Jli·Ul1i:IJ it•-
lll<Jliiitdliun. ll ,ll lllll l fu1 dlllldJC' I I t< ""1. J'ile At u 11 l t'lllJd l '. 

1 i'l Tl IPj.,UI<~titH: •. CongiE ,, oi:It ··p•l, "ldl l bt co 1s stp i 1 ' tlw 
l •'lo,ll l d ir, 1'> n 1 Il l ' 1 t. l11 "' n rill L or c o t I I grridl'Jll'> 

u n 1J l l'lllllll i n~ Jl d t l H lriJ ili,Uon <L. U. '> .C .:> l. ' JJI (IJ). 
T! 1c ';.10 ll'i., UL lll< 1 Uf n ti d: rlw!! 1 Jll, hi -1110 li iJC 1ti1 111 t -uJ ,_ 
dun i ' Ucl.'><'d p rovirl ·.., l lll\1' . d ir cl irl < t th rir11<' t l11 '\D\ w-~> < n l t lcd : 
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t<or !Itt• Pd'>OII~ '>t.ttPd, WE uHHiuclt tllctL urnJe, Litle II 
of t1w AI>A. Stall'' dt~ reqt•uecl to provirle commuruty 
IJe: ':>L'citrncttilll'lll fo1 pt 1~011'> \\ 1lft llll'IH<il cli<>C:tbilitlt'~ \V!Wil 

1 he StCtte::, t1 Patrm nt p1 ofpssional<> aetermine thrll '>UL'h 

plitll'll ltll l'> d!)jl!Oj)l iclle, [Jtp cdll:'Lll'd pel~Ull'> do ilOl 

oppose such treatment. allC! tire placement can be tC'd 

">Oild JJ'y dlCllllli11UddlPd. ldKIIJg iJl(O cHCUlllll tilt' IPSUUIH'S 

m -~ lab le to I ht Stale ancl tlw ncecl"- ot other<> with lllPlll ,tl 
c.t .... ,.tiJiltllE "· flit· JUllglt'eiit o tne I levellth C ucui I'> 
L!JP! ef01 P affit mecl .n pa• t clllcl VclCdlt•cl n part anC: tile 
Cd'>E:' r, tl'll1..t!Jded lUJ l'urtltt> pronc·di 1g~ cotl'>.~lc•r• vvill t 
I hi"> opilliOII. 

I 1 i ·" J 01 rlerPd. 

\ 1 ~'l p · 'll .l!diJ 1 r '<t~Oild<Jit <1crr mwclc~tion to thl k11 J\\ n 
r \ ' ; I ' I ···td l 'l it 'l'i of < 11 othcn•, i ... q lc l ilio•d lldlll i •ppccl 
dtJ >I ltd .t o <'111P U\ ll I ,_., Ll, rrc p c It <' n r1Pil1011'-' 1 tP l h dL rile 
<KlOI Ill ll. Ilion \\'llllld ii11,JOSP d l1 l lllClt l ll •nl'illlfl 0'1 tllf' 0 )('I <Jti1111 of' it ·, 
[llll£41 111 1. S Cf·R E-l l .JJ (!DUO <wei I 'H8 eel~ .). 

\\Jilt 1< p<~ , I l'l'Ftllariull'> do nut dt>lllll' "undw' l iillcl'IJ p." uliJPI' 

~;,o.J n'l,llliitiun, m<Ik" ci<'<ll tlt:JL l ilt ·JIIHitH'Inrd·.!J ip " inqu in 1cquin~ 

IJ (JJ '> i lllp \' dl l dS.'il''>.'>llll'llf of till' CO l of t ill' H COI!llllt)(li!Li Uil Ill n•J.Jtiun 
(() Ill' n•cipi '11[', UV! l'dJl hl!d):' I, iJ11[ d .(i!Sl 0) (I I J!V>i<; Wl'igil i ll/ 
lei< tul'> tl < L I> JlltH ·: lll[t iltL u \<'1< II •."zc· ol r lw t l'L p <L 1-' ''.t<~lll 1\ JUJ 

Il' pn ro Jh mhcr of ul'p ln <,c '" · lll ll lll>CI' d HI ry J of I •e di t, . , 11d izL 
, >[ hw 'l 1 'I lt ll •l t . 1 .!H "· 1p1 i ll , <ljJl d ut l. i1 1 cl1, l.J,, 

L' tpu<.ili Y d i HI 'itrLH 111 ,f lill' rt'< p l' ll II 1 (3) [ l Ji l 

lldtlll" did tust ul 1 111 Jdd iult •u• i. ; ' Crt< ~·IL . ll(c/ 

(1 D98, · sc·•- .JJ C. ·I-?.'i'R l 2(r) (l %1<) (.<.,dllll') . 

l ,, IH• t 0 11 1 r of \ppc•a l , 1 <",trtL LI \ P r C'ddll g t1 _ I t'' 'ill II I• -
II HH lf Jr l i lll<; I l~'ll ] ftH IIl \\Ot il d illl pUSl I t IIHI<_Jl'(l <; lJ O'it 'IHi ' IJy 111 0 1 ' 

d i ll !'til t 101 ll .) t cJ t c· to ITH • l t il 111 ! I ll' 'tm d u bt r dEn ~ t <l i HLJ rd illl ­
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.JOI"l"T SfATEMENT or THE DEPARTME"l"T OF .Jl ~TICE A.'\ID THI' 
DEPARTMENT OF HOlf"I.'\IG AND lJRBA'\1 DEVELOPME'\IT 

GROlP HOME"i, LOCAL LA "l"D USE, AND fHE FAIR HOUSING ACf 

Since the lederal Fair Housing Act ("the Act") \\HS amended by Congress in 1988 to add 
protections lor persons with disabilities and fl1milies with children. there has been a great deal of 
litil:.'ation concerning the Act'~ effect on ti1L abilit) of loca l governments to exercise control over 
~roup liv ng arrangements, particularly fo1 persons with disabilitie.;,. The Department of .Justice 
has taken an active part in much ofthis litigation. ollen follO\\ing reft'ITal of a matter by the 
Department of Housint:' and Urban Deve lopment ("!IUD"). This joint statement provides an 
overview of the F~1ir llou-;ing Act's requirement<; in thi<; area. Specific topics are addressed in 
more depth in the attached Questions and Answers. 

1 he Fair Hou'iing Act prohibib a broad range of practices that discriminate against indiviclu·1ls 
on tht basis of race. color. reli12ion. se .. national orig11l. familial status. and disab!lit) .ill rht .'\ct 
clues not pre-etr pt loca I zoning laws. However, 1 he Act applies to m un icipa I ities nnd other loca I 
government entit ies and prohibits them fl·om n1king zoning or l<mcl use dec isions or 
implementing land use ')Oiicie-. that e:--.cluck or o~ht'r\\ ise discrim inate against protected persons, 
inc luding individu<l l'- \\ ith disab ilities . 

Th f ~1 i1 Hou.., i n~ \ ctm al--.t.•<; il unlm\ fu l --

• ro ut iliLc k.ncl use r olic ip or act ions tiFi t treat groups of· persons with di'ial ilt tit-; le-;s 
'\OI bly thlll group of non disab led pu· .... ,ms. An exampk \\Ou ld br Jn orcl inmct.. 

prc,h ibit"nt-, ho u.;,int-' c pt.:'>ons \\Ith cl isabditie" or a spec i IC t) pt ol di<.;ab illly. <;uch as 
1'1ental ill ne" lro 11 locating in a part icular area . \\ hik all o\\ln t• )thu f!roup" o f unre lated 
incl i\ iJua l) t 1 li ·e tor,t'ther in that area 

• To t 1l ,, ·1 tion l!.'<' in st 01 ( h l \' '.l permit. for 'l home b~::nu<;e o t the cl 1 ,abil it) of 
indi, ·i (i ll 'l l ' ' ' J liH' 01 wou ld liv· t11u . An exam pit woulo be kn, "n•1 'I bu ilding pl rmit 
f(Jr :. hom bt·c .. ILh'- it \\ as in tc mkd to prov1cle hou~ in n for [ll"',ons with me nta l 
re'•! rcl •. ti~ n. 
Tor fuse to makt reasow1b le accommodat ions in land use and zon ing po li ci c'> and 
pt 1 t:dure.., \vherc uch .\C'com modations may be neLessarv to afford persons or groups o f 
pn .on-; \\ ith el i 1bilit it. an eq tn l opportunity to use 'lllcl t. njo) hou'>ing. 

• \\' h<tt constitutes a rel''onab le accommo<ht ion i.;; a case- by-ca-;e determinati on. 
• , ~ot 111 reqt ~ t ·~d mo cl irication of ru le<; 01 po li ci '> c1re reasonab le. Tf 1 LH [uec, tecl 

nwd ii Jc, ti on 1111 1 o .l ,m undue J tnnnci•d or acl mini t "C. ti n bmcl 11 on a loca l novt rn 111 nt. 
01 d' modihc,l tion r n~a t e'> a funcl c~ m t ntl l alt r<l lion in a lon I • ovcrnlll l llt ' . l <~ n cl u ..,e 'l lld 
·_nninn ' h• fl1 . It i.., IHl l a "r "l'.Oll <lb k' ' ,,ccommod, lion. 

l hc- di Jbd tt) cl i .... crimll1 , tion provi i on ~ of lhl' !'air Hou in P :\ ct do nol l lend to P''l Olh who 
C i ~l illl tO bt rli bled 0! ~ ~ Oil th b·1 j 0 1' hcl Vill f' been clj udi cclfl'd 1 juH 11ile Q llll CJ Ll L ll t ha\ ino 



1 l imina! rrcord. or be111f a <>t'X olfe·1der. f urtheJT1o e. the r air Housin!! L\ct dot:s not protec~ 
(Wr"Oil'> \\ho cu1 ·t:ntly usc ille~1 al clruPs. per<>oi'S \\ho have L1een comicted ol'the manul~tctllle or 
~ale ofil eua cl1uus. or persons with 01 \vithout disabilities \\'ho present a direct thrent to the 
per~on-, or proper!\ ol" other<;. 

Hl [)and the Depart•nel't of Justice enwuragc partie~:; to group home di-,putcs to c:-.plore all 
reasonable dispute resolution procedure<>. like '11t'diation. a'> alternative'> to litigation 

DL\ T [ • AL Cill~ r 8 IQ99 

Question's and Answers 

on the Fair Housing Act and Zoning 

Q. Doe's the Fmr Housing Act pre-empt local zoning lan~'? 

1\Jo. 'Pre-e'11ptio•1" i-, a legal term meaning that one levLI ol government ha'> taken over a tield 
and left no room for government at an) othe·· le\el to pa<>s lmvs or cxeruse authonty II' that area. 
·r he fair Housw~ Act i" not a l<wd u<>.: or zoning ->tatute; it doe-; 11ot pre-t:mpt lol"al la•1d usc ,md 
zon '1g la\\'i l hi-; i'> an area h rt state 13\\ t) p1ca'l) gives loctl governmenl"i primar) pO\\er. 
I {mvrver if that pm\er ·s e t rclsccl in a '-Pt'cilic in-,tance in a way that is i ncon-;i~tcnt \\·lth a 
lt.(krallaw such as the !'air I !OU'>II1g Act the l'ederalla\\ \\ill control. L o1w, before the 1988 
amenclmel'b, the court.:, l'ad held that the Fait llou<.ing i\ct prohibited local ~overnmenh tl-o 11 

exeJci-.inP their l<nd u<>e ancl.t<ninf2. po\\er'> in a di'>Crin'lnatol) \\~1y . 

Q. What i-; a group home nithin the meaning of the Fair Housing Act'? 

fhe ferm 'group hotre" dot''- not have a '-peci"ic l,·~:•nlmeaning In thi-. '>l'1tCJPent. the lj1T1 
"~ ou 1 home" rderc:, tn hou-;ing otcunied by group<> of unrelated i1H.Iividu·+ .. ith ~li-;abiliti , .ill 
\o1'1etime'-. but not ~th\<1)'-. hou<.ing :s prO\·Ided by oJvanllation-; that ·1lso o f'lvr Vilriou~ -;en i ... ·l, 
lor individual<. \\·ith disabilitie~ livint in th t'roup homes . Sometimes it i this group home 
operato:·. r~tthc1 than the ind ividual-; \ \110 ll'e i•1 ti1L home. that interach \\ith loc<d 'On.rnment in 
se I·, permits al'd 111ak"1f: 1equests ), ·~-Jsnnabl-.! accomnwdation" on b-.!lwll ol rho 
in.!" idu ds. 

llw term "group home" i" alc:,o -.ometime'> applied to any g•oup of unrelated per'>L>n-; \\·ho live 
togt'lher in a d\h'ilil'~ --<>Licit mup of '>tucl,·nh \\-ho volu11Gr"ly 1gree to share th, re 1t 01 
house. 'l ht> A~· ·foe.; t'Ot rem I II l~'i'ect tl'e ilbility or loc'll [0\·ernment'- to regulc;t<> houc;im> of 
!hi'- k ind. 1S lc1n 'as the) do not dJ<;cri t 1in.1t( 1• 1·n t tl·e re<;,ident-; on the bas i .; of'· tc . colm. 
n. tio1nl on rrin. rc li ~ 1 i on. '-l:., hnnclic1p (dic;<1b ility ) 01 1amili <1l status ( fam ilies w ith minor 
ch ildr n). 

Q. \\ ho are per-;ons "ith di-,ahilities "ithin the meaning of the rait· Hon'iing Act"! 

'l ht I· air Hou-.,in~' Act proi1 ihit '> cl iscrimill tiOI J 0 1 I • ba I o r h lnd in p. "11 ml ic p" h \<,the 
""ll ll l leo<~ l mt>Jninf <h tilt' term "di <.. .. b tlit)" ' \h ich i u-.,··111 o Ler f'e~k'" ' civil ri .~·l lt .. l<t \V '> 



Per.;;on'> \\it 1 di<.dbi'itie<. (handicap<>) arc 1di' iduaJ.., \\'ith mental or phy~ic;li i1'1pairment'- \\hicl' 
<>ubstantial y limit one o 11on! major lit\: act•vit e'>. Tilt: term 1'1ental or phy-.ical mpdirmentmry 
include conclit1ons such as blindness. hunl'1t! imp<1innent, mobility i111pairment, II IV inf'ection. 
mental ret<trdntion. alcoholism. dn ~addiction. chronic fllligu.!. learn111g disahliity. head 111jurv. 
ancllrental illnes'> !"he term major life act1vity 1ray include seeing. hearing. walking. breathing. 
pertonn1•1g marual ta'ik'>. caring lor one\ '>t' f. ka.ning. ->peakinp, or \\o•·king. TI-e htir Hou->in!.!. 
Act al-;o protect-; per..,nns \\·ho have c1 reco dol such an impairment. or are reparclt:d as having 
<,uch an il'lpainnent 

Current users 0r illegal controlled substances. persons LOil'vlctecl for ille!.!.almanutacture or 
di-;tribution ol a CO'llrollt.cl sub-;tance. '>C\. ortenclers. ancl juvenile olfe 1der<.. are not con<.ideJed 
disabled under the Fair Hou-.ing Act. b) virtue of'tlwt status 

The F L11r Hou-;ing A~ t artorcl'> no protection'> to individual" \\ith or\\ ithout dl'>abilities who 
pre'>ent a l~irect threat to tlw pe•·soJ'S or property of other'>. Determinin~:• whetl-er someont' pose" 
st·ch a direct t 1 eat mu·~~ be made on an individualized basi-.. 1wwever. anl1 cc1nnot be bd'>ed on 
~ eneral a'-mmpt o 1s 01 '>peculation abm t tilt: nature ol a di-;abilitv . 

Q. What kind"i of local zoning and land usc laws relating to group homc~o; violate the Fair 
Housing Act'? 

L ocal lOll ing and l<.ncl U'>C It\\') that treat group<, () r unrelated person<, \\ i th d i'>abil it ie<. less 
tavortbl) tl an <;imilm rmq '>of' unrelated ptrson-; Without di-;abilitie.;; ,·iolate the !·air Housi nf' 
1\ct. c unpit'. '-Up_1• city's LO 1in~' ordinance d.!line<- d "bmily" to includl: up to si\. 
un elatt'd p~rson-. I ivinr tot>ed1er as a •w,Jseholclunit. ,md t~ive.; such a ~·roup or unrt a ted 
per'>o IS tl1e ri~ht to ll\·e in a ty Lonil'~ L11strict \\' ~hout special permi '>s 0.1 . lfthat ordin::.nce ::.lso 
Ji..,al O\\<. a urc-up home for ... ix or f.!''~' peoplt. \vith di-:.c~bilities in a ct.Jtain clist;ic.t or ·equ ires 
thi'> home to '>et:h. ~ L S.! permrt. <;uch requi eme 1~'> \\ould conJlict \\ ith the I air I lous 1!- Act. 1 he 
tlrc'inance ·r~a~s per'>0'1'> with ,Ji-.ab·litic'- \\o•·<,e than per<,Oi'S \\ithH't c.lisabilitie'i. 

'\ oc, I 'o r 1nwntm·ty g• lt.ra ll y restrict the abil t o u,roup., olunrela ed person' to li ve 
to:' th r 1 long ,1<- the re'11 iL t ions 1re i1rposecl on al l .L h? ·oup . I hu::,, in theca, , h rea 
fa n il\· i defined tn ·n, IL .1..: LIJ to i unre lated people. an ordi1 <'net \\ou lclno!. Lll i Ke. 
vio l tl e Act i f a ur 1 r) hom_ lor .• .::ven ptOJ'Ie ,. i' 11 disabiliti ' ' 1 not ai iO\\ed J lor:att. in d 

siPgk lmril) /Ollet. .1~ t->hborhood. because c~ grm cf e\en u .r~L~cl :)eople \\i •. 1 •. t 
a!'>abilnie'> \\ould also be clisa iJ o,\ecl. Ho\\ever. D l1 u<,sed belo\\, becau<,e per'>ons \\ith 

1 · ·l:'i•'· a e ai'>Cl e 1titk·cl to request redsOJWble c~~co nmoclat1ons in rule'> and policit''>. the· 
• rour hom~ for '>evc.·n persol'S \\ ith di-;abi l itie~ \\oulc.l h vt. to riven th~ opportunit) to se 

. ·pticn c r \\di\.!r. It thL cr i t r i< i(Jr rtasow l l .I ·ommod.1t ion 'll met. the per111 i l \\ mild I tVt 
to he L' i v~.·n in that i n<,tanet but tilL 01 d inam· woul l not be inv1lid in t il c irc umstances. 

' . \ 'hat i5. a n: ;o le: r Oltlmod tion under the o 1 ing i ·t'! 

A (l n..!r i llil ·. th r ir 1-lou inn Actm ~ it un l \\' ~'u l to I ltJ • to ll II •. , .Oil ab l..! 
CCO!lllllt) 1 l ion "( lllC" l i f iC ti0 11 l\ 1' \.Certion ) 10 ru le-:. r )li c i..! . pl Ct ict. . 01 ~r vi ce' . wh en 



'>L C11 accommocta•ion" ma: ben 'Ct''-'><.lr) to allo cl )l.'r'>o 1'> ''it 1 di~abiliti ,..., 1n t'qllal opportu1it) 
to u.;;e or ·njo: a clwel inr . 

[ Vt'P though n zon11p ordinance impose-; on ~roup honw-; the same re5trictions it impose~ on 
other groups of unrelated neople, d local governmel't may be requ red, in incliviciLwl ca-;e-; and 
\\hen eque<;ted to do -;o, te grwt a rea-.,onabl..! accommodation to a group home for per'i0'15 \\ith 
di..,abilitles. r or example, 11 '11~.) be a reasonable ai.COI'lmodation to \Valve a '>etbad.. requirement 
-;o t u1t a pm·ed path o 'travel cc1n be provided to re-;idt'nt'> \\ho have 11obility 1111pa '"lll~nh A 
'iir1i ar \Vaiver mi~·ht I'Ot lw rt>quired lor a different type of 3roup hom,· \\·here re.:;iclent-; do not 
hne d;tticult) negotiatin~' -;teps and co not •1eed a setback in order to have an equal opportunl~) 
to u-;e and enjo) a dwelling. 

\Jot all reque-;tec l'lodilication-., of rules or policies arc reasonable Whether a particular 
acconmodat ion i., rea'iol'abk dept.nd<> on th2 ll1cts. and mu-;t be decided nn a case ·b) ·Ca!:>e ba"i" 
• he ck·term 11nt on ol what i-, rea-;onable clcpt'nd.:; on the an-;\vers to ~\\O que'>tions f· 1 '>t, doe-., the 
reque~t im!'lo-;e an undue burden or expense Ol' the ocal governmen•? Second. does th~ propo'>.-cl 
u.;;~: cre~te '1 runda n~ntal alteration in the zonm10 !:>cheme'? If the an->wer to eith-:1 c,L.estion is 
")es." the ·eque~ted accomn•odnt1on is u•1reasonahle. 

What i• " ··"'2··.onable' i 1 ont: c i rullnstanc.e 11ld) not be "rLa::>onanlt:' 11 anoti'cr. f·o1 example. 
suppo~1 < lcL d 1:2-0\ernment clo~:s not al low ~roups orti..HJr or more unrelakcl peop le to l i ve 
together in · ingle lumil) ne ighborhood . .'\ group home tl..)r tour 1dulh \\·ith menta l retmdat ic n 
\\Otdd' v l1 ~·~ 1 y ht abk to ~hem that it \\i ll hmc no more imp; on pnrk.ing. traffic. noi·;t, 
utili!) u I 01 l•'r I) p'c2l concern~ of zoninp than an "ordi 1.1r) lu ' ly." In this cirt umst.mce. 
there \\otilcl L 1 t1·due l'urden or expen-,e t'or th~ local .'')\ nm 1t nor would the singl - 1 il y 
charactu ofth: neit'l'bolhuod ~lL ~-uncl~l'1entnll) altered .. " ll. r dn exception or \\diH o I ~ 

oroup home in thi-, circ.1 n-,tr.Pce de.:s not ··n-1 ' · the o, 1 1 ~ . The local gmelnlllei1, \.~t.ld 
stiJ J be able lo kt:~p pOL J)<, uful'reJated perso l \ lOUt d i-.,nbi Jit e-. hHll li\·ing jp sipgle i'ani Jy 
n-: 1 ~~h l)orhnod'> . 

13) lOntrast, a ffty-bed IHIL) IIP l"1m ,. ould not ordina1i ly be co1 ,ickred an approp1i It we in 'I 
-,inele-J~m1 i l) lll'i~·hborlwod. tor ob im re<.sPn h n·inr noth inc to do \\ith the d i' 1b i lit ies o t i ts 
re<-iclen.s. Such a tl:.ci l ity m i!rlt c 11i ~h r.ol impost. signiliu1'lt bu J ·n:::, and cxp.!n on th t 
COJ'lllllll ity. lnt i ' ,. oul d li ke ly credte .1 funcb l1.nta l ci"'no· in tht. sint' le-tamil · ch· tct r ot tht 
ne i t-.~1bo··hon I. On the other hand. a nwsi 1~ 10'1le migl nc1 ncak a "fund,11reJ t I clan~ ~ in .-
Ill ' t-.hbo ·hoc I tor multi t1m i ly hou..,ing. 1 he -;col 11 lnwr··1itud-: ol .ht mo I 1cat1' n 
rtquest d 11cl the It'aturt''> o'' th;· -;urrot nd inp nrigi'bori'ood dl't' 'lC 1 ',.~ 11 tor, ... Jt \\ ill L 
taken i1 tO tccoL nt in dckrmin ing \\·hetller a reque<,,\:'c1 nccommo llt ion i t ;ondblr. 

Q. What is the procedure for n·queosting a r on ble ·. ··onunodatio ? 

\ v'h ~re c1 loc< l · .oni11D -,ch(?nh.. '-pec i1 ie, pre,, dure to r ·Li n0 - depar lu te from th ~,, n r i 1ul . 
CL lrls have d .'i d I r,nd h D· ~ " tment of ru-,t ic 1 II-H )[) rrtee. that tht.s I 01' I II' lllll 1 
ur·li n ~. i i) b· follmv I. I t no p or lu t~ i 1 .: i t1 l.j:. 1 .on \\ itb dir ·hiliti -:s m ). 1 \ nd~~-. 
l'l.ll ll t::'- t ate,. on l> l Cl'O ill lllCJ t ion 111 0111... oth ., ,,. v. It t! lc. · I nov m n1 nt i c,b li o·lted to 
"t.lnl it i f It llH.'ei' the li iLl i . d1 ,, u d hov· . :\ k>( I ~>ov¥rnmult' f i lu r~ to rt."P )lld to . 



rt.quest !01 rea<;on~b e accoJPI~wdatJon or an ·no.·cin1te de <t) ii' re<>ponding could nl'>o violate th.: 
!\ct. 

Whether a proct•duJ\' lor reques-ting accommodatioi'S i~ prov dec! or not. If'locnl ~overnment 
ortic ial<, h?ve previntl'>l) 11ade statem~I'ts or otlwm·i"-e 1dicatect that an .tpplie<Jtion \\ ould not 
receive tair consideration. or il the procedure it<,el:· is d sci itmnator). t 1en i1 dividual'> '' 1th 
di'>ab litics. I vin~' in a~ toup home (and/or it<> operator) might be able to go ctirt.ctl) into court to 
request an ordt.:r lor ar at.:con1moclatioP 

1 t)Lal govetTI'lenh a•·e L'ncouragt'd to provick· I'1edwni'>l1l'> for requesting rea-;onabl\! 
accornirodatiot'"- that ope1ate prornptl) and erticie 1tly. \vithout imposin~ 'iil-'niticant co'its or 
dela\ ~ The local rovernment should al-;o lllake el'l'orts to Insure that the availabilit) ol such 
mechanisms i'> well kno\\ 1 within the communit\ 

Q. When. if ever, can a local government limit the number of group homes that can locate 
in a cet1ain area? 

A cnnLern e\.prL<><ied by -;om~· local g;overnme 1t o~'ticisl-.; and neighi-Jn·.wod rt.''iid··nt'i t'> that 
c-?rtain jurJ-;diLtion-;, gLlVt'rn111ellt"- or parti~ ular llt'it!, 1 )0 ·hood-;\\ ··hin a .iuri..,~liction ma) conw 
t0 have 11101\' than tl·eir "ljir -;hare" of woup homes 'I ht•rc arc lef1 l ways to dddre"-'i tl i 
concern . I he F ~ i llou'>ii'g Act clot''- not proh ibit most governmtma l programs clesw:1t d ro 
encourage people or a pnrticular race to move to neil,'.hborhoocb oc upied predorninantlv b 
peop le ofanotiHr J' . ;\ ]ocn i gover111rent tl'at be lieve-; a parttcLJi.lrrre,· \\ithin its bOU'1:i 1ri 5 

Jw.., its "1:1ir sha.-t o f' roup homes, could ol'l~r incL'ntive'> to provide, to I ) :ate •'uture hom.:'> in 
n· her neighborh 'l 

llo\\ t'\e ·. 'lome ~.·1te ~nd loca l governn'ent"- hd\e ried to addre% thi~ conce 1 h) en1c.ing- ld\VS 
eq u ir:n~ that t·ro 1p i1ome.., b:.: at a certain 1rinimum distance from 0'1e another. Tl·e DepMtment 

o I J t st icc a•1d II U [) take the posit ion. a 1d :no..,: wurts th<~t have ac1 ch e~scd the · ss.ue agret. . tha L 
clensit\ restt ictiono.; arc ge 1crall\ inco 1 i 1 'Ill\\ ith the fair Housing .'\ct. We also believe, 
hO\\ever. that it' a rcighborhoml came to I ( COlllj)lhed hroely or l,'.f'OUJ1 homes that cou ld 
ach ·-rc.c ly a!Tect ind ividual'>\\ i th di<;aoi li it ',md \\ ould lx Inconsi'>tent \\ i th tht. objecti\ of 
in L I Hlllf' per<>Otl'- \\ it 1 di'labiliti-•c into thl' C0'1lllllll" i . ·. l' pec iaJJ y in the iin·nsinrr 'Jild 
re• u' c ·: .) ·c . i t i ; uppropril 11 to be concern~·d nbuut the 'iettin.t1 r'or '' ·ou p han ~-A 
con<,idcratic 1 o l o •.!t-com .. entratit n ·u'd '1C considered in thi co·1h..::-. t. l · hj~cti\ ·dot..: not. 
hn\\\!ver. ju .. ;: 1., . .:quirin?, s.!parat ion.., "h1ch have :h.: eft( o 1 Jon:cl o-., inu l'roup homes frc m 
loc:Hin,!I in CI1tire IH:i?!hl>m hood-., . 

Q. What kinds of health ,l!ld .,afen regulations can be imposed upon group hon ~ '? 

I ht. grt · t 111 1j ot ity of group hol11 t'-. for l 'l r .on· \\ ith di-.;a bi liti t s n·· ubj .;Lto , [<Jte turul tion , 
i m~·nclc..l to pro t :: l th e hu l th nd 1 tv of th Ir 1 , i dl."n t ~ . Th Dqnwn _ 1t of J ust icL nd H U D 
be lie\ e. do 1 .'"-pOn<; ih 'r HIJ:- hom o~ r: .>r.:J. thd t '>uch I' · n i1 ,_ chemt·- ·1 r~ n ~ce<, I) nd 
I i l im t . , ' i ~·hbor<, vho h v con e rn o.; I t p 1 rti Lul · .. rr roup hom j, l ~ i nn OJ r~.tu.i 

ppro1 i tk ly lwul ci l .. bk ro brin o Lh' ir roncem to 1h tt ntion n l' the r 1 on ~ i h l ii c n .in !! 
<J~' n• v. \\'e em our n. th e <.. l c~ t 



to com1rit the IT<;OUI"Cl''- nreded to make tlw-;e ")'>.t'l'lS responsive to rr<;iclent a 1d comm mity 
needs and conce ns. 

Regu at on ancl I censing requirements for group home<; are themselve<; -;ubjectto <;crutin) unckr 
the I air Hous 1~· Act. Such reqUirements ba-;ecl on health and -;afet\ COIH.:ern-; can be 
di'-LIIJiliPaton ther'l<;el\e.;, 01 may be cited somet1111es to dis~ui"e discriminator\ motives be 1ind 
atte111p • .., to exclude group i'ome.;, tl·om a co;mnul1lt). Regulators mu<;t also recof!nize that not all 
ind viclu11s '' it11 di-;abilitie~ living in group home o;;etting-; cleo;;irl' or need the o.;ame level of' 
o.;ervices or prote..tion. tor exa 11ple it J'l<l) be apptopriate to require heightened fre o.;afety 
mea~ureo.; in a group home for people \\ho an: unable to move about \\ithout assi<;tance. But f(x 
another group of per<;ons \\ th disabilities who do not desire or need such ao.;s1stance. it \\ould not 
be appropriate to requm.: f1re o.;af'ety mensures beyond those normall) imposed on the <;ize and 
l)pe of residential building involved . 

Q. Can a local government consider the feelings of neighbors in making a decision about 
gt anting a penn it to a group home to locate in a residential neighborhood'? 

In tht· '-ame \\d) a local !_'over111rent \\ oulcl brea. the lm\ if 1t rejectl"d imv-;ncome housi lf' in 1 
comn'unit) becau'-l" of neighbor<;' tears that <.uch housine \\ould ·1e occupied by rac ialminorit ie.;, 
a local ~wvet nment cen v ioktte the rnir ltou5>ine '\ct i f it block ':i a group home or denies a 
n:qut..;,ted rea..,onab le dCt:ommodat ion inr-:spon<;e to n ci~·hbor~' '>lt:ICO!) pica I fear<; o• pre.iudicc!'­
about per.;,ons \V ith d i sabil i ~ie-, . l hi.;, is so even i f the 1ndiv idun l govern ment dec ision makers are 
rot the no.;eh eo;, per<.,ona ll) prejudiced ::::gain-;~ pt:N)Ih with disab i litie-, I f the ev ident.e shm,.., that 
the deL i ic·1 IPal l"l''> \\l"l't responc.~ ing to the \\ 'shes ol ht'ircono;;tituents. a.1d th1t the rolstitt•en t o;; 
\vere · · ted in '>U'1stantia l pa11 by d isc r iminatory co 1cem'-. tl'at could be et'OU~~h to pro\ e a 
\ io l<.t ion . 

Ot' 1urs'- . a city councll or zoning board is not bo.nd by eve1) thing thnt is sd id ,>.y ever) pet son 
' ho o;;peak<. out at a pubic hcariq, . It is th~ record as a \Vhnle that\\ i I bt. determinative. If the 
record ·I o \" hat the 'l" \\l"l\' va lid redson<> fo r de 1ying an applicat ion ti"'l .. er~ not re lated to th~ 
di .... abi li \ o f th' prospl'Cllve reo;;ide 11'>. the l'OUr~s w ill g ive li ttle \\Ci~·ht to i :olated d i '>~.T· n inator) 
<.lakn'tnt .. IL h)\ '\·er. t hl" purported !) l e~it i ·m1te reasons mlvancl"d to upport the a~ Lion are not 
C'bject ivt lv \!l id. the t:Olllh an.: li k-: ly to t reat them as pretextual. and to lind th t th ~ re h d~ bet'll 
d i'>ct imi n.1 tion. 

or ~.r•Jrl· . n ~ i ~hbor-, and loca l governm~nt oftic iJis ma\' be legi t II Jl!t. h concerned tha t a 
~ l .I 1 h· "1 ll dulls i nc~It,l i ll circu ll'>lances l'ld) C Cdte 11101e <.k1111 J lOr 0 11-Strc~ t !--'l'i· itW 
thm \ l li d ·1 t p ic II lam ily. It i .., not a\ iolat ion of' h r ·r I louo;;inr .\ct tor neighbo or 
ortil ir I LO 1 1 th i '> concem and to ask the pm ' icJ , r tor ;pond . · \ li l unaddre~· 'd onct rn 
~'bou t in tel ·qu 1te pml ino fac iliti t.''- Ll' Uid jtl ;tif) l knvin P the app lication . if ·motht:l l) JK of 
l~1c ili t y \I Ould ord in ily l ~ ckni •:cl pnmit fo1 uch p.trl in rr probkm . l lO \\· v· 1. if ·t o oup of 
ind ividu l with d i t biliu c~ or d oroup hom o pt r~·o ho\\ b) cr i1 b l_ ncluni t butt ' ci t..\ id, llCl 

t h~tt th hom '':iii iH cr 'd l e ,~ IH l fo r1 1101 p 1 J. inr 11'' . ot ul 11 it , pi n to mo\ ide 
''It t' r 01 t' .l e~ t park in&: 1112 y b 11 rj l. th . II par in ~! cone 111 \\Ould not upport dt:c i ion 
to c1 ny th ~ hom e a p-:nnit. 



Q. What i5. the r.;tatus of group living arrangement~ for children under the Fair Hour.;ing 
Act'? 

In the cour'>e of litigation adclre<>stng group home~ I(H· pn'>on~ \vilh di'><tbilittes. the i'>sue has 
ar <;e'1 \\lwther the Fair t!ou-;ing Act also provide<.. protection-; fo1· g ·oup living arr<tngemen~s fw 
d1 ldrt'J'. Sud1 ivir'g a··,an~:t'Jrent<. are covered b) the farr Houstng '\c~\ provi'>ion<.. prohibiting 
cli,cr:mination a2ain<.t l~1nilies \\·ith children. l'o example. a local gmernment rnay not en~'orce 
a Io:ting ordinance \\hicn trea~-, group li\ 1:1g arrange 11enh for chi J ·en less lavorabl) than it 
treat" a similar group liv 1~ armngement lot umelatecl adults. Tht~. an otclinance that cletinecl a 
proup of up to -.;i: unrehted adult per<;on<; as a family, but specilit.ally di<;allowed a group livrng 
arrangemel't to six or tewer children, would, n 1 ih face di<;criminate on the basi'> of t~u'lilial 
~latus. Like\Vise. a local government might violnte the '\cl it it cleniccl a permit to such a home 
because ·1eighbors did no want to have a 2roup facility l()r children next to them. 

The lm\ genet all) tecogntLt." thatch ldren require ac ult SUI'ervtswn. lmpo..,ing :1 red':>onable 
• cq u i rement fo; adequate supcrvt'>ton in group l:v i ng ~'aci I it e~ for children '' ottld 11ut \ iolate tht. 
lam lial ':>talr<; proVI'>IU'1'> olthe l--air Hou<.ing Act 

Q. Hm' are zoning and land usc mattet r.; handled b~ IHJD and the Department of Justice'? 

"I ht' ra ir Hou<.ing Ad ti"-'" the I>eparlnH 11 oJ Hou-.; i n~:r Qnd Llrban Developmt:n l the po\\.?r to 
recciVt' and i•1Vl'")tig<tk complaints of eli su ·,n ill' tion. including complaint<; that a loc~J I 
"( ernm.:nt ha.:. di<.criminattd in t .erci..,in? it " I· n.lu..,e ~.nd zon il'g pm,·ers. I IUD is also 
d ·.uatecl by -,t[,t.tl.: to dtlt.n' 1 to LOnci l i<~te t 1 c >11pl<tinh that it rec.:ivc.:.. e\cn before it 
c > tp let.:<. an lllve-,. it•.atiun . 

!nJratter'> im·nl\ int:~ zonin~~ a 1cl larclL <,,'.Ill! I) doe-; no~ i.;,sue a charc 0 1 li-,criminat iun. 
ln<.tead I {LTD n. te:.;, 111attcr'> it belie\·cs may he meritorio.t<; to th~ De,·· nt of Ju.:.tice \\hich. 
· 1 it" discretion. Ill<~) decid.: to bring <;uit a~rdil''-l tht' re-.;ponde 1 in '>Uch a case. The Departn nt 
or 'u..,tice may al'>o brirH\ -.uit in a ca'>e tha, h l" not been the · ·b.it'CI o ·::: HlJD co nplaint b_' 
exerLt in • ih pmn to i 1i1 iut l itigat ion alkgtnu .1 "pattern or practic.:' ol di<>crimimt ion or :1 

deni;d o fJ .ght to 1" oup ofj.:. :.:r">ons \\hich m io;,cs an issu or oent:ra l pub lic importat'ce. 

'I l·e De )artm' I( Ol l u i '\pr incipal objecl i\e in r su i t o l'th i-, k ind i to n 1110\'t. sifnilic.a 1t 
lnrrier-, tn ~h ho i r CJ ortunitie"> availabk lor peNHlS '' ith di<.<thi l itic •.. ll'e Depmtment 

n t i l) '' lr c p; t :x1tr in l it igdttun to cha llenge .. li.;,crim in, 1 ) ·cli"~'l""· \vhich an rot 
enforc -d. tl'lc<>~ lwre i "' iL~etKt' t 1at the mere ,'\. is ence ol I prov t ·ln are pre\·e111i .. ,2: 

or ui'-cOur<·~inp ihe develu1111 tll o1'needed huusin~ . 

I f I IUD determine-; thn th te i no rv1 orwbl b~ i to be lie\.: th, t ther"L 111 '1) be a v iolation. it 
will clo e ~lil in :· ·, ttn 1tion \\ itho ut t Lt ing- th 111 t.~r to the Dt. p '11'l lll tl ll ol .lu ti eL. n. lthouf>h 
th D· 11lr' lll <:'llt ot.lu tic voul d t ill h've incl.: r nd nt "p n rn 0 1 pr~.cti c " uthotil)' to t .ke 
n' or mu1t uct ion in tllt matter t 1, t w . the .... uL j ct of I _ clo ·d I 11 TO inv ti• tic 1, tin t 

\\ Oulcl L 1 unli k~· ly r\' Ill. ' Hl1 D or Drp~run 1t of .Ju tic cl ·c i ion nol to jJrD~e I \\ilh 
.on tn •• or! nd ll'>e mall' r do nol fcm ... clo pr iv l pi inti ll' fro111 pu r uin cr a clai tn . 



Litigation can be an expensive, time-consuming, and uncertain process lor all parties. HUD and 
the Department of Justice encourage parties to group home disputes to explore all reasonable 
alternatives to litigation, including alternative dispute resolution procedures, like mediation. 
HUD attempts to conciliate all Pair Housing Act complaints that it receives. In addition, it is the 
Department of Justice's policy to offer prospective defendants the opportunity to engage in pre­
suit settlement negotiations, except in the most unusual circumstances. 

- - ----

I. The Fair Housing Act uses the term "handicap." This document uses the term "disability" 
which has exactly the same legal meaning. 

7. There are groups of unrelated persons with disabilities who choose to live together who do not 
consider their living arrangements "group homes," and it is inappropriate to consider them 
"group homes" as that concept is discussed in this statement. 


