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[n the years since the Supreme Court’s decision in Olmstead v. L.C., 527 U.S. 581
(1999), the goal of the integration mandate in title II of the Americans with Disabilities Act — to
provide individuals with disabilities opportunities to live their lives like individuals without
disabilities — has yet to be fully realized. Some state and local governments have begun
providing more integrated community alternatives to individuals in or at risk of segregation in
institutions or other segregated settings. Yet many people who could and want to live, work, and
receive services in integrated settings are still waiting for the promise of Olmstead to be fulfilled.

In 2009, on the tenth anniversary of the Supreme Court’s decision in Olmstead, President
Obama launched “The Year of Community Living” and directed federal agencies to vigorously
enforce the civil rights of Americans with disabilities. Since then, the Department of Justice has
made enforcement of Olmstead a top priority. As we commemorate the 12" anniversary of the
Olmstead decision, the Department of Justice reaffirms its commitment to vindicate the right of
individuals with disabilities to live integrated lives under the ADA and Olmstead. To assist
individuals in understanding their rights under title 11 of the ADA and its integration mandate,
and to assist state and local governments in complying with the ADA, the Department of Justice
has created this technical assistance guide.

The ADA and Its Integration Mandate

In 1990, Congress enacted the landmark Americans with Disabilities Act “to provide a
clear and comprehensive national mandate for the elimination of discrimination against
individuals with disabilities.” In passing this groundbreaking law, Congress recognized that
“historically, society has tended to isolate and segregate individuals with disabilities, and, despite
some improvements, such forms of discrimination against individuals with disabilities continue
to be a serious and pervasive social problem.”™ For those reasons, Congress prohibited
discrimination against individuals with disabilities by public entities:

[N]o qualified individual with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of the services, programs,

'42US.C. § 12101(b)(1).
“42 U.S.C. § 12101(a)(2). S S B L £l 1




or activities of a public entity, or be subjected to discrimination by any such
. 3
entity.”

As directed by Congress, the Attorney General issued regulations implementing title 11,
which are based on regulations issued under section 504 of the Rehabilitation Act.* The title II
regulations require public entities to “administer services, programs, and activities in the most
integrated setting appropriate to the needs of qualified individuals with disabilities.”®> The
preamble discussion of the “integration regulation” explains that “the most integrated setting” is
one that “enables individuals with disabilities to interact with nondisabled persons to the fullest
extent possible . ...

In Olmstead v. L.C., 527 U.S. 581 (1999), the Supreme Court held that title II prohibits
the unjustified segregation of individuals with disabilities. The Supreme Court held that public
entities are required to provide community-based services to persons with disabilities when (a)
such services are appropriate; (b) the affected persons do not oppose community-based
treatment; and (c) community-based services can be reasonably accommodated, taking into
account the resources available to the entity and the needs of others who are receiving disability
services from the entity.” The Supreme Court explained that this holding “reflects two evident
judgments.” First, “institutional placement of persons who can handle and benefit from
community settings perpetuates unwarranted assumptions that persons so isolated are incapable
or unworthy of participating in community life.” Second, “confinement in an institution severely
diminishes the everyday life activities of individuals, including family relations, social contacts,
work options, economic independence, educational advancement, and cultural enrichment.”

To comply with the ADA’s integration mandate, public entities must reasonably modify
their policies, procedures or practices when necessary to avoid discrimination.” The obligation
to make reasonable modifications may be excused only where the public entity demonstrates that
the requested modifications would “fundamentally alter” its service system. '’

*42 US.C. § 12132.

4 See 42 U.S.C. § 12134(a); 28 C.F.R. § 35.190(a); Executive Order 12250, 45 Fed. Reg. 72995
(1980), reprinted in 42 U.S.C. § 2000d-1. Section 504 of the Rehabilitation Act of 1973
similarly prohibits disability-based discrimination. 29 U.S.C § 794(a) (“No otherwise qualified
individual with a disability . . . shall, solely by reason of her or his disability, be excluded from
the participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance . .. .”). Claims under the ADA and the
Rehabilitation Act are generally treated identically,

> 28 C.F.R. § 35.130(d) (the “integration mandate”).

©28 C.F.R. Pt. 35, App. A (2010) (addressing § 35.130).

" Olmstead v. L.C., 527 U.S. at 607.

* 1d. at 600-01.

’ 28 C.F.R. § 35.130(b)(7).

" 1d; see also Olmstead, 527 U.S. at 604-07.
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In the years since the passage of the ADA and the Supreme Court’s decision in Olmstead,
the ADA’s integration mandate has been applied in a wide variety of contexts and has been the
subject of substantial litigation. The Department of Justice has created this technical assistance
guide to assist individuals in understanding their rights and public entities in understanding their
obligations under the ADA and Olmstead. This guide catalogs and explains the positions the
Department of Justice has taken in its Olmstead enforcement. It reflects the views of the
Department of Justice only. For questions about this guide, you may contact our ADA
Information Line, 800-514-0301 (voice), 800-514-0383 (TTY).

Date: June 22, 2011

Questions and Answers on the
ADA'’s Integration Mandate and Olmstead Enforcement

1. What is the most integrated setting under the ADA and Olmstead?

The “most integrated setting” is defined as “a setting that enables individuals with disabilities to
interact with non-disabled persons to the fullest extent possible.”'" Integrated settings are those
that provide individuals with disabilities opportunities to live, work, and receive services in the
greater community, like individuals without disabilities. Integrated settings are located in
mainstream society; offer access to community activities and opportunities at times, frequencies
and with persons of an individual’s choosing; afford individuals choice in their daily life
activities; and, provide individuals with disabilities the opportunity to interact with non-disabled
persons to the fullest extent possible. Evidence-based practices that provide scattered-site
housing with supportive services are examples of integrated settings. By contrast, segregated
settings often have qualities of an institutional nature. Segregated settings include, but are not
limited to: (1) congregate settings populated exclusively or primarily with individuals with
disabilities; (2) congregate settings characterized by regimentation in daily activities, lack of
privacy or autonomy, policies limiting visitors, or limits on individuals’ ability to engage freely
in community activities and to manage their own activities of daily living; or (3) settings that
provide for daytime activities primarily with other individuals with disabilities.

2. When is the ADA’s integration mandate implicated?

The ADA’s integration mandate is implicated where a public entity administers its programs in a
manner that results in unjustified segregation of persons with disabilities. More specifically, a
public entity may violate the ADA’s integration mandate when it: (1) directly or indirectly
operates facilities and or/programs that segregate individuals with disabilities; (2) finances the
segregation of individuals with disabilities in private facilities; and/or (3) through its planning,
service system design, funding choices, or service implementation practices, promotes or relies
upon the segregation of individuals with disabilities in private facilities or programs. "

'' 28 C.F.R. pt. 35 app. A (2010).

" See 28 C.F.R. § 35.130(b)(1) (prohibiting a public entity from discriminating “directly or

through contractual, licensing or other arrangements, on the basis of disability”); § 35.130(b)(3)
3




3. Does a violation of the ADA’s integration mandate require a showing of
facial discrimination?

No, in the Olmstead context, an individual is not required to prove facial discrimination. In
Olmstead, the court held that the plaintiffs could make out a case under the integration mandate
even if they could not prove “but for” their disability, they would have received the community-
based services they sought. It was enough that the state currently provided them services in an
institutional setting that was not the most integrated setting appropriate.” Additionally, an
Olmstead claim is distinct from a claim of disparate treatment or disparate impact and
accordingly does not require proof of those forms of discrimination.

4. What evidence may an individual rely on to establish that an integrated
setting is appropriate?

An individual may rely on a variety of forms of evidence to establish that an integrated setting is
appropriate. A reasonable, objective assessment by a public entity’s treating professional is one,
but only one, such avenue. Such assessments must identify individuals’ needs and the services
and supports necessary for them to succeed in an integrated setting. Professionals involved in
the assessments must be knowledgeable about the range of supports and services available in the
community. However, the ADA and its regulations do not require an individual to have had a
state treating professional make such a determination. People with disabilities can also present
their own independent evidence of the appropriateness of an integrated setting, including, for
example, that individuals with similar needs are living, working and receiving services in
integrated settings with appropriate supports. This evidence may come from their own treatment
providers, from community-based organizations that provide services to people with disabilities
outside of institutional settings, or from any other relevant source. Limiting the evidence on
which Olmstead plaintiffs may rely would enable public entities to circumvent their Olmstead
requirements by failing to require professionals to make recommendations regarding the ability
of individuals to be served in more integrated settings.

5. What factors are relevant in determining whether an individual does not
oppose an integrated setting?

Individuals must be provided the opportunity to make an informed decision. Individuals who
have been institutionalized and segregated have often been repeatedly told that they are not
capable of successful community living and have been given very little information, if any, about
how they could successfully live in integrated settings. As a result, individuals’ and their
families’ initial response when offered integrated options may be reluctance or hesitancy. Public
entities must take affirmative steps to remedy this history of segregation and prejudice in order to
ensure that individuals have an opportunity to make an informed choice. Such steps include
providing information about the benefits of integrated settings; facilitating visits or other
experiences in such settings; and offering opportunities to meet with other individuals with
disabilities who are living, working and receiving services in integrated settings, with their

(prohibiting a public entity from “directly, or through contractual or other arrangements, utilizing

criteria or methods of administration” that have the effect of discriminating on the basis of

disability™).

Y Olmstead, 527 U.S. at 598; 28 C.F.R. 35.130(d).
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families, and with community providers. Public entities also must make reasonable efforts to
identify and addresses any concerns or objections raised by the individual or another relevant
decision-maker.

6. Do the ADA and Olmstead apply to persons at serious risk of
institutionalization or segregation?

Yes, the ADA and the Olmstead decision extend to persons at serious risk of institutionalization
or segregation and are not limited to individuals currently in institutional or other segregated
settings. Individuals need not wait until the harm of institutionalization or segregation occurs or
is imminent. For example, a plaintiff could show sufficient risk of institutionalization to make
out an Olmstead violation if a public entity’s failure to provide community services or its cut to
such services will likely cause a decline in health, safety, or welfare that would lead to the
individual’s eventual placement in an institution.

7. May the ADA and OImstead require states to provide additional services,
or services to additional individuals, than are provided for in their Medicaid
programs?

A state’s obligations under the ADA are independent from the requirements of the Medicaid
program.'* Providing services beyond what a state currently provides under Medicaid may not
cause a fundamental alteration, and the ADA may require states to provide those services, under
certain circumstances. For example, the fact that a state is permitted to “cap” the number of
individuals it serves in a particular waiver program under the Medicaid Act does not exempt the
state from serving additional people in the community to comply with the ADA or other laws,
for example by seeking a modification of the waiver to remove the cap."”

8. Do the ADA and Olmstead require a public entity to provide services in
the community to persons with disabilities when it would otherwise provide
such services in institutions?

Yes. Public entities cannot avoid their obligations under the ADA and Olmstead by
characterizing as a “new service” services that they currently offer only in institutional settings.
The ADA regulations make clear that where a public entity operates a program or provides a
service, it cannot discriminate against individuals with disabilities in the provision of those
services.'® Once public entities choose to provide certain services, they must do so in a
nondiscriminatory fashion.'’

9. Can budget cuts violate the ADA and O/mstead?
Yes, budget cuts can violate the ADA and Olmstead when significant funding cuts to community
services create a risk of institutionalization or segregation. The most obvious example of such a

4 See CMS, Olmstead Update No. 4, at 4 (Jan. 10, 2001), available at
https://www.cms.gov/smdl/downloads/smd01100 1 a.pdf.
15
Id.
'®28 C.F.R. § 35.130.
" See U.S. Dept. of Justice, ADA Title 1 Technical Assistance Manual § 11-3.6200.
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risk is where budget cuts require the elimination or reduction of community services specifically
designed for individuals who would be institutionalized without such services. In making such
budget cuts, public entities have a duty to take all reasonable steps to avoid placing individuals at
risk of institutionalization. For example, public entities may be required to make exceptions to
the service reductions or to provide alternative services to individuals who would be forced into
institutions as a result of the cuts. If providing alternative services, public entities must ensure
that those services are actually available and that individuals can actually secure them to avoid
institutionalization.

10. What is the fundamental alteration defense?

A public entity’s obligation under Olmstead to provide services in the most integrated setting is
not unlimited. A public entity may be excused in instances where it can prove that the requested
modification would result in a “fundamental alteration” of the public entity’s service system. A
fundamental alteration requires the public entity to prove “that, in the allocation of available
resources, immediate relief for plaintiffs would be inequitable, given the responsibility the State
[or local government] has taken for the care and treatment of a large and diverse population of
persons with [ ] disabilities.”"™ It is the public entity’s burden to establish that the requested
modification would fundamentally alter its service system.

11. What budgetary resources and costs are relevant to determine if the
relief sought would constitute a fundamental alteration?

The relevant resources for purposes of evaluating a fundamental alteration defense consist of all
money the public entity allots, spends, receives, or could receive if it applied for available federal
funding to provide services to persons with disabilities. Similarly, all relevant costs, not simply
those funded by the single agency that operates or funds the segregated or integrated setting,
must be considered in a fundamental alteration analysis. Moreover, cost comparisons need not
be static or fixed. If the cost of the segregated setting will likely increase, for instance due to
maintenance, capital expenses, environmental modifications, addressing substandard care, or
providing required services that have been denied, these incremental costs should be
incorporated into the calculation. Similarly, if the cost of providing integrated services is likely
to decrease over time, for instance due to enhanced independence or decreased support needs,
this reduction should be incorporated as well. In determining whether a service would be so
expensive as to constitute a fundamental alteration, the fact that there may be transitional costs of
converting from segregated to integrated settings can be considered, but it is not determinative.
However, if a public entity decides to serve new individuals in segregated settings
(“backfilling”), rather than to close or downsize the segregated settings as individuals in the
plaintiff class move to integrated settings, the costs associated with that decision should not be
included in the fundamental alteration analysis.

12. What is an OImstead Plan?

An Olmstead plan is a public entity’s plan for implementing its obligation to provide individuals
with disabilities opportunities to live, work, and be served in integrated settings. A
comprehensive, effectively working plan must do more than provide vague assurances of future

"™ Olmstead, 527 U.S. at 604,
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integrated options or describe the entity’s general history of increased funding for community
services and decreased institutional populations. Instead, it must reflect an analysis of the extent
to which the public entity is providing services in the most integrated setting and must contain
concrete and reliable commitments to expand integrated opportunities. The plan must have
specific and reasonable timeframes and measurable goals for which the public entity may be held
accountable, and there must be funding to support the plan, which may come from reallocating
existing service dollars. The plan should include commitments for each group of persons who
are unnecessarily segregated, such as individuals residing in facilities for individuals with
developmental disabilities, psychiatric hospitals, nursing homes and board and care homes, or
individuals spending their days in sheltered workshops or segregated day programs. To be
effective, the plan must have demonstrated success in actually moving individuals to integrated
settings in accordance with the plan. A public entity cannot rely on its Olmstead plan as part of
its defense unless it can prove that its plan comprehensively and effectively addresses the
needless segregation of the group at issue in the case. Any plan should be evaluated in light of
the length of time that has passed since the Supreme Court’s decision in Olmstead, including a
fact-specific inquiry into what the public entity could have accomplished in the past and what it
could accomplish in the future.

13. Can a public entity raise a viable fundamental alteration defense
without having implemented an Olmstead plan?

The Department of Justice has interpreted the ADA and its implementing regulations to
generally require an Olmstead plan as a prerequisite to raising a fundamental alteration defense,
particularly in cases involving individuals currently in institutions or on waitlists for services in
the community. In order to raise a fundamental alteration defense, a public entity must first
show that it has developed a comprehensive, effectively working Olmstead plan that meets the
standards described above. The public entity must also prove that it is implementing the plan in
order to avail itself of the fundamental alteration defense. A public entity that cannot show it has
and is implementing a working plan will not be able to prove that it is already making sufficient
progress in complying with the integration mandate and that the requested relief would so disrupt
the implementation of the plan as to cause a fundamental alteration.

14. What is the relevance of budgetary shortages to a fundamental
alteration defense?

Public entities have the burden to show that immediate relief to the plaintiffs would effect a
fundamental alteration of their program. Budgetary shortages are not, in and of themselves,
evidence that such relief would constitute a fundamental alteration. Even in times of budgetary
constraints, public entities can often reasonably modify their programs by re-allocating funding
from expensive segregated settings to cost-effective integrated settings. Whether the public
entity has sought additional federal resources available to support the provision of services in
integrated settings for the particular group or individual requesting the modification — such as
Medicaid, Money Follows the Person grants, and federal housing vouchers — is also relevant to a
budgetary defense.




15. What types of remedies address violations of the ADA’s integration
mandate?

A wide range of remedies may be appropriate to address violations of the ADA and Olmstead,
depending on the nature of the violations. Remedies typically require the public entity to expand
the capacity of community-based alternatives by a specific amount, over a set period of time.
Remedies should focus on expanding the most integrated alternatives. For example, in cases
involving residential segregation in institutions or large congregate facilities, remedies should
provide individuals opportunities to live in their own apartments or family homes, with necessary
supports. Remedies should also focus on expanding the services and supports necessary for
individuals” successful community tenure. Olmstead remedies should include, depending on the
population at issue: supported housing, Home and Community Based Services (“HCBS”)
waivers,'” crisis services, Assertive Community Treatment (“ACT”) teams, case management,
respite, personal care services, peer support services, and supported employment. In addition,
court orders and settlement agreements have typically required public entities to implement a
process to ensure that currently segregated individuals are provided information about the
alternatives to which they are entitled under the agreement, given opportunities that will allow
them to make informed decisions about their options (such as visiting community placements or
programs, speaking with community providers, and meeting with peers and other families), and
that transition plans are developed and implemented when individuals choose more integrated
settings.

16. Can the ADA’s integration mandate be enforced through a private right
of action?

Yes, private individuals may file a lawsuit for violation of the ADA’s integration mandate. A
private right of action lies to enforce a regulation that authoritatively construes a statute. The
Supreme Court in Olmstead clarified that unnecessary institutionalization constitutes
“discrimination” under the ADA, consistent with the Department of Justice integration
reguiation.

17. What is the role of protection and advocacy organizations in enforcing
Olmstead?

By statute, Congress has created an independent protection and advocacy system (P&As) to
protect the rights of and advocate for individuals with disabilities.”” Congress gave P&As
certain powers, including the authority to investigate incidents of abuse, neglect and other rights
violations; access to individuals, records, and facilities; and the authority to pursue legal,

" HCBS waivers may cover a range of services, including residential supports, supported
employment, respite, personal care, skilled nursing, crisis services, assistive technology, supplies
and equipment, and environmental modifications.
2042 U.S.C. §§ 15001 ef seq. (Developmental Disabilities Assistance and Bill of Rights Act,
requiring the establishment of the P&A system to protect and advocate for individuals with
developmental disabilities); 42 U.S.C. § 10801 er seq. (The Protection and Advocacy for
Individuals with Mental Illness Act, expanding the mission of the P&A to include protecting and
advocating for individuals with mental illness)
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administrative or other remedies on behalf of individuals with disabilities.” P&As have played a
central role in ensuring that the rights of individuals with disabilities are protected, including
individuals’ rights under title I1’s integration mandate. The Department of Justice has supported
the standing of P&As to litigate Olmstead cases.

18. Can someone file a complaint with the Department of Justice regarding
a violation of the ADA and Olmstead?
Yes, individuals can file complaints about violations of title II and Olmstead with the
Department of Justice. A title II complaint form is available on-line at www.ada.gov and can be
sent to:
U.S. Department of Justice
Civil Rights Division
950 Pennsylvania Avenue, NW
Disability Rights Section — NYAV
Washington, DC 20530

Individuals may also call the Department’s toll-free ADA Information Line for information
about filing a complaint and to order forms and other materials that can assist you in providing
information about the violation. The number for the ADA Information Line is

(800) 514-0301 (voice) or (800) 514-0383 (TTY).

In addition, individuals may file a complaint about violations of Olmstead with the Office for
Civil Rights at the U.S. Department of Health and Human Services. Instructions on filing a
complaint with OCR are available at http://www.hhs.gov/ocr/civilrights/complaints/index.html.

142 U.S.C. §§ 10805, 15043,




Cite as: u. S. (1999) 1

Opinion of the Court

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 98-536

TOMMY OLMSTEAD, COMMISSIONER, GEORGIA
DEPARTMENT OF HUMAN RESOURCES, ET AL.,
PETITIONERS v. L. C., BY JONATHAN ZIMRING,

GUARDIAN AD LITEM AND NEXT FRIEND, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[June 22, 1999]

JUSTICE GINSBURG announced the judgment of the
Court and delivered the opinion of the Court with respect
to Parts I, II, and III-A, and an opinion with respect to
Part I1T-B, in which O CONNOR, SOUTER, and BREYER, JJ.,
joined.

This case concerns the proper construction of the anti-
discrimination provision contained in the public services
portion (Title II) of the Americans with Disabilities Act of
1990, 104 Stat. 337, 42 U. S. C. §12132. Specifically, we
confront the question whether the proscription of dis-
crimination may require placement of persons with mental
disabilities in community settings rather than in institu-
tions. The answer, we hold, is a qualified yes. Such action
is in order when the States treatment professionals have
determined that community placement is appropriate, the
transfer from institutional care to a less restrictive setting
is not opposed by the affected individual, and the place-
ment can be reasonably accommodated, taking into ac-
count the resources available to the State and the needs of
others with mental disabilities. In so ruling, we affirm the
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decision of the Eleventh Circuit in substantial part. We
remand the case, however, for further consideration of the
appropriate relief, given the range of facilities the State
maintains for the care and treatment of persons with
diverse mental disabilities, and its obligation to adminis-
ter services with an even hand.

I

This case, as it comes to us, presents no constitutional
question. The complaints filed by plaintiffs-respondents
L. C. and E. W. did include such an issue; L. C. and E. W.
alleged that defendants-petitioners, Georgia health care
officials, failed to afford them minimally adequate care
and freedom from undue restraint, in violation of their
rights under the Due Process Clause of the Fourteenth
Amendment. See Complaint 1987-91; Intervenors Com-
plaint 930-34. But neither the District Court nor the
Court of Appeals reached those Fourteenth Amendment
claims. See Civ. No. 1:95-cv=1210-MHS (ND Ga., Mar.
26, 1997), pp. 5-6, 11-13, App. to Pet. for Cert. 34a—35a,
40a-41a; 138 F. 3d 893, 895, and n. 3 (CA11 1998). In-
stead, the courts below resolved the case solely on statu-
tory grounds. Our review is similarly confined. Cf.
Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432,
450 (1985) (Texas city s requirement of special use permit
for operation of group home for mentally retarded, when
other care and multiple-dwelling facilities were freely
permitted, lacked rational basis and therefore violated
Equal Protection Clause of Fourteenth Amendment).
Mindful that it is a statute we are construing, we set out
first the legislative and regulatory prescriptions on which
the case turns.

In the opening provisions of the ADA, Congress stated
findings applicable to the statute in all its parts. Most
relevant to this case, Congress determined that

“(2) historically, society has tended to isolate and




Cite as: U.S. (1999) 3

Opinion of the Court

segregate individuals with disabilities, and, despite
some improvements, such forms of discrimination
against individuals with disabilities continue to be a
serious and pervasive social problem;

“(3) discrimination against individuals with dis-
abilities persists in such critical areas as . . . institu-
tionalization . . . ;

“(5) individuals with disabilities continually encoun-
ter various forms of discrimination, including outright
intentional exclusion, . . . failure to make modifica-
tions to existing facilities and practices, . . . [and] seg-
regation....” 42 U. S. C. §§12101(a)(2), (3), (5).1

Congress then set forth prohibitions against discrimina-
tion in employment (Title [, §§12111-12117), public serv-
ices furnished by governmental entities (Title IT, §§12131—
12165), and public accommodations provided by private
entities (Title TII, §§12181-12189). The statute as a whole
is intended “to provide a clear and comprehensive national
mandate for the elimination of discrimination against
individuals with disabilities.” §12101(b)(1).2

‘The ADA, enacted in 1990, is the Federal Governments most recent
and extensive endeavor to address discrimination against persons with
disabilities. Earlier legislative efforts included the Rehabilitation Act
of 1973, 87 Stat. 355, 29 U. S. C. §701 et seq. (1976 ed.). and the Devel-
opmentally Disabled Assistance and Bill of Rights Act, 89 Stat. 486, 42
U. S. C. §6001 et seq. (1976 ed.), enacted in 1975. In the ADA. Congress
for the first time referred expressly to “segregation” of persons with
disabilities as a “for[m] of discrimination,” and to discrimination that
persists in the area of “institutionalization.” §§12101(a)(2), (3). (5).

“The ADA defines “disability.” "with respect to an individual,” as

“(A) a physical or mental impairment that substantially limits one or
more of the major life activities of such individual;

“(B) a record of such an impairment; or
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This case concerns Title II, the public services portion of
the ADA3 The provision of Title II centrally at issue
reads:

“Subject to the provisions of this subchapter, no
qualified individual with a disability shall, by reason
of such disability, be excluded from participation in or
be denied the benefits of the services, programs, or ac-
tivities of a public entity, or be subjected to discrimi-
nation by any such entity.” §12132.

Title II5 definition section states that “public entity”
includes “any State or local government,” and “any de-
partment, agency, [or] special purpose district.”
§§12131(1)(A), (B). The same section defines “qualified
individual with a disability " as

“an individual with a disability who, with or without
reasonable modifications to rules, policies, or prac-
tices, the removal of architectural, communication, or
transportation barriers, or the provision of auxiliary
aids and services, meets the essential eligibility re-
quirements for the receipt of services or the participa-
tion in programs or activities provided by a public en-
tity.” §12131(2).

On redress for violations of §121325 discrimination prohi-
bition, Congress referred to remedies available under §505
of the Rehabilitation Act of 1973, 92 Stat. 2982, 29 U. S. C.
§794a. See 42 U. S. C. §12133 (‘The remedies, procedures,
and rights set forth in [§505 of the Rehabilitation Act]

“(C) being regarded as having such an timpairment.” §12102(2).
There is no dispute that L. C. and E. W. are disabled within the mean-
ing of the ADA.

*In addition to the provisions set out in Part A governing public
services generally, see §§12131-12134, Title II contains in Part B a
host of provisions governing public transportation services, see
§§12141-12165.
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shall be the remedies, procedures, and rights this sub-
chapter provides to any person alleging discrimination on
the basis of disability in violation of section 12132 of this
title.”) .

Congress instructed the Attorney General to issue
regulations implementing provisions of Title II, including
§121325 discrimination proscription. See §12134(a)
(“[TIhe Attorney General shall promulgate regulations in
an accessible format that implement this part.”’).> The

‘Section 505 of the Rehabilitation Act incorporates the remedies,
rights, and procedures set forth in Title VI of the Civil Rights Act of
1964 for violations of §504 of the Rehabilitation Act. See 29 U. S. C.
§794a(a)(2). Title VI, in turn, directs each federal department author-
ized to extend financial assistance to any department or agency of a
State to issue rules and regulations consistent with achievement of the
objectives of the statute authorizing financial assistance. See 78 Stat.
252,42 U. S. C. §2000d-1. Compliance with such requirements may be
effected by the termination or denial of federal tfunds, or "by any other
means authorized by law.” Ibid. Remedies both at law and in equity
are available for violations of the statute. See §2000d—7(a)(2).

“Congress directed the Secretary of Transportation to issue regula-
tions implementing the portion of Title 11 concerning public transporta-
tion. See 42 U. S. C. §§12143(b), 12149, 12164. As stated in the regula-
tions, a person alleging discrimination on the basis of disability in
violation of Title II may seek to enforce its provisions by commencing a
private lawsuit, or by filing a complaint with (a) a federal agency that
provides funding to the public entity that is the subject of the com-
plaint, (b) the Department of Justice for referral to an appropriate
agency, or (c) one of eight federal agencies responsible for investigating
complaints arising under Title IT: the Department of Agriculture, the
Department of Education, the Department of Health and Human
Services, the Department of Housing and Urban Development, the
Department of the Interior, the Department of Justice, the Department
of Labor, and the Department of Transportation. See 28 CFR
§§35.170(c). 35.172(b), 35.190(b) (1998).

The ADA contains several other provisions allocating regulatory and
enforcement responsibility. Congress instructed the Equal Employ-
ment Opportunity Commission (EEOC) to issue regulations imple-
menting Title 1, see 42 U. S. C. §12116; the EEOC, the Attorney Gen-
eral, and persons alleging discrimination on the basis of disability in
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Attorney General § regulations, Congress further directed,
“shall be consistent with this chapter and with the coordi-
nation regulations . . . applicable to recipients of Federal
financial assistance under [§504 of the Rehabilitation
Act].” 42 U.S.C. §12134(b). One of the §504 regulations
requires recipients of federal funds to “administer pro-
grams and activities in the most integrated setting appro-
priate to the needs of qualified handicapped persons.” 28
CFR §41.51(d) (1998).

As Congress instructed, the Attorney General issued
Title II regulations, see 28 CFR pt. 35 (1998), including
one modeled on the §504 regulation just quoted; called the
“‘integration regulation, " it reads:

“A public entity shall administer services, pro-
grams, and activities in the most integrated setting
appropriate to the needs of qualified individuals with
disabilities.” 28 CFR §35.130(d) (1998).

The preamble to the Attorney Generals Title II regula-
tions defines “the most integrated setting appropriate to
the needs of qualified individuals with disabilities” to
mean ‘a setting that enables individuals with disabilities
to interact with non-disabled persons to the fullest extent
possible.” 28 CFR pt. 35, App. A, p. 450 (1998). Another
regulation requires public entities to "make reasonable
modifications” to avoid “discrimination on the basis of
disability,” unless those modifications would entail a

violation of Title I may enforce its provisions, see §12117(a). Congress
similarly instructed the Secretary of Transportation and the Attorney
General to issue regulations implementing provisions of Title III, see
§§12186(a)(1). (b); the Attorney General and persons alleging discrimi-
nation on the basis of disability in violation of Title TIT may enforce its
provisions, see §§12188(a)(1). (b). Each federal agency responsible for
ADA implementation may render technical assistance to affected
individuals and institutions with respect to provisions of the ADA for
which the agency has responsibility. See §12206(c)(1).




Cite as: U. S. (1999) 7

Opinion of the Court

‘fundamenta(l] alter[ation]”; called here the ‘reasonable-
modifications regulation,” it provides:

‘A public entity shall make reasonable modifica-
tions in policies, practices, or procedures when the
modifications are necessary to avoid discrimination on
the basis of disability, unless the public entity can
demonstrate that making the modifications would
fundamentally alter the nature of the service, pro-
gram, or activity.” 28 CFR §35.130(b)(7) (1998).

We recite these regulations with the caveat that we do not
here determine their validity. While the parties differ on
the proper construction and enforcement of the regula-
tions, we do not understand petitioners to challenge the
regulatory formulations themselves as outside the con-
gressional authorization. See Brief for Petitioners 16-17,
36, 40-41, Reply Brief 15-16 (challenging the Attorney
General s interpretation of the integration regulation).

I
With the key legislative provisions in full view, we
summarize the facts underlying this dispute. Respondents
L. C. and E. W. are mentally retarded women; L. C. has
also been diagnosed with schizophrenia, and E. W., with a
personality disorder. Both women have a history of
treatment in institutional settings. In May 1992, L. C.
was voluntarily admitted to Georgia Regional Hospital at
Atlanta (GRH), where she was confined for treatment in a
psychiatric unit. By May 1993, her psychiatric condition
had stabilized, and L. C.§ treatment team at GRH agreed
that her needs could be met appropriately in one of the
community-based programs the State supported. Despite
this evaluation, L. C. remained institutionalized until
February 1996, when the State placed her in a commu-

nity-based treatment prograin.
E. W. was voluntarily admitted to GRH in February
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1995; like L. C., E. W. was confined for treatment in a
psychiatric unit. In March 1995, GRH sought to discharge
E. W. to a homeless shelter, but abandoned that plan after
her attorney filed an administrative complaint. By 1996,
E. W.5 treating psychiatrist concluded that she could be
treated appropriately in a community-based setting. She
nonetheless remained institutionalized until a few months
after the District Court issued its judgment in this case in
1997

In May 1995, when she was still institutionalized at
GRH. L. C. filed suit in the United States District Court
for the Northern District of Georgia, challenging her con-
tinued confinement in a segregated environment. Her
complaint invoked 42 U. S. C. §1983 and provisions of the
ADA, §§12131-12134, and named as defendants, now
petitioners, the Commissioner of the Georgia Department
of Human Resources, the Superintendent of GRH, and the
Executive Director of the Fulton County Regional Board
(collectively, the State). L. C. alleged that the States
failure to place her in a community-based program, once
her treating professionals determined that such placement
was appropriate, violated, inter alia, Title II of the ADA.
L. C.5 pleading requested, among other things, that the
State place her in a community care residential program,
and that she receive treatment with the ultimate goal of
integrating her into the mainstream of society. E. W.
intervened in the action, stating an identical claim.5

UL, C.and E. W. are currently receiving treatment in community-
based programs. Nevertheless, the case is not moot. As the District
Court and Court of Appeals explained, in view of the multiple institu-
tional placements L. C. and E. W. have experienced, the controversy
they brought to court is ‘capable of repetition. yet evading review.” No.
1:95-cv—-1210-MHS (ND Ga., Mar. 26, 1997), p. 6, App. to Pet. for Cert.
35a (internal quotation marks omitted); see 138 F. 3d 893, 895, n. 2
(CA11 1998) (citing Honig v. Doe. 484 U. S. 305, 318-323 (1988), and
Vitek v. Jones, 445 U. S. 480, 486-487 (1980)).
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The District Court granted partial summary judgment
in favor of L. C. and E. W. See App. to Pet. for Cert. 31a-
42a. The court held that the State s failure to place L. C.
and E. W. in an appropriate community-based treatment
program violated Title IT of the ADA. See id., at 39a, 41a.
In so ruling, the court rejected the States argument that
inadequate funding, not discrimination against L. C. and
E. W. "by reason of” their disabilities, accounted for their
retention at GRH. Under Title II, the court concluded,
‘unnecessary institutional segregation of the disabled
constitutes discrimination per se, which cannot be justified
by a lack of funding.” Id., at 37a.

[n addition to contending that L. C. and E. W. had not
shown discrimination by reason of [their] disabilit[ies],”
the State resisted court intervention on the ground that
requiring immediate transfers in cases of this order would
‘fundamentally alter” the States activity. The State
reasserted that it was already using all available funds to
provide services to other persons with disabilities. See id.,
at 38a. Rejecting the State5 “fundamental alteration”
defense, the court observed that existing state programs
provided community-based treatment of the kind for
which L. C. and E. W. qualified, and that the State could
‘provide services to plaintiffs in the community at consid-
erably less cost than is required to maintain them in an
institution.” Id., at 39a.

The Court of Appeals for the Eleventh Circuit affirmed
the judgment of the District Court, but remanded for
reassessment ol the States cost-based defense. See 138
F. 3d, at 905. As the appeals court read the statute and
regulations: When "a disabled individual s treating profes-
sionals find that a community-based placement is appro-
priate for that individual, the ADA imposes a duty to
provide treatment in a community setting— the most
integrated setting appropriate to that patients needs”
‘[wlhere there is no such finding [by the treating profes-
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sionals], nothing in the ADA requires the deinstitutionali-
zation of thle] patient.” Id., at 902.

The Court of Appeals recognized that the State s duty to
provide integrated services “is not absolute”; under the
Attorney General s Title II regulation, ‘reasonable modifi-
cations” were required of the State, but fundamental
alterations were not demanded. Id., at 904. The appeals
court thought it clear, however, that “Congress wanted to
permit a cost defense only in the most limited of circum-
stances.” Id., at 902. In conclusion, the court stated that
a cost justification would fail “[u]nless the State can prove
that requiring it to [expend additional funds in order to
provide L. C. and E. W. with integrated services] would be
so unreasonable given the demands of the State’s mental
health budget that it would fundamentally alter the serv-
ice [the State] provides.” Id., at 905. Because it appeared
that the District Court had entirely ruled out a “lack of
funding” justification, see App. to Pet. for Cert. 37a, the
appeals court remanded, repeating that the District Court
should consider, among other things, “whether the addi-
tional expenditures necessary to treat L. C. and E. W. in
community-based care would be unreasonable given the
demands of the State s mental health budget.” 138 F. 3d,
at 905.7

We granted certiorari in view of the importance of the
question presented to the States and affected individuals.

"After this Court granted certiorari, the District Court issued a deci-
sion on remand rejecting the States fundamental-alteration defense.
See 1:95—¢v—1210-MHS (ND Ga.. Jan. 29, 1999). p. 1. The court
concluded that the annual cost to the State of providing community-
based treatment to L. C. and E. W. was not unreasonable in relation to
the State 5 overall mental health budget. See id., at 5. In reaching that
judgment, the District Court first declared “irrelevant” the potential
impact of its decision beyond L. C. and E. W. 1:95-cv-1210-MHS (ND
Ga., Oct. 20, 1998). p. 3. App. 177. The District Courts decision on
remand is now pending appeal before the Eleventh Circuit.
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See 525 U. S. __ (1998).8

I11

Endeavoring to carry out Congress’instruction to issue
regulations implementing Title II, the Attorney General,
in the integration and reasonable-modifications regula-
tions, see supra, at 5-7, made two key determinations.
The first concerned the scope of the ADA s discrimination
proscription, 42 U. S. C. §12132; the second concerned the
obligation of the States to counter discrimination. As to
the first, the Attorney General concluded that unjustified
placement or retention of persons in institutions, severely
limiting their exposure to the outside community, consti-
tutes a form of discrimination based on disability prohib-
ited by Title II. See 28 CFR §35.130(d) (1998) (“A public
entity shall administer services . . . in the most integrated
setting appropriate to the needs of qualified individuals
with disabilities.”); Brief for United States as Amicus
Curiae in Helen L. v. DiDario, No. 94-1243 (CA3 1994),
pp. 8, 15-16 (unnecessary segregation of persons with
disabilities constitutes a form of discrimination prohibited
by the ADA and the integration regulation). Regarding
the States’ obligation to avoid unjustified isolation of
individuals with disabilities, the Attorney General pro-
vided that States could resist modifications that “would
fundamentally alter the nature of the service, program, or
activity.” 28 CFR §35.130(b)(7) (1998).

The Court of Appeals essentially upheld the Attorney
General 5 construction of the ADA. As just recounted, see
supra, at 9-10, the appeals court ruled that the unjustified
institutionalization of persons with mental disabilities
violated Title II; the court then remanded with instruc-

STwenty-two States and the Territory of Guam joined a brief urging
that certiorari be granted. Seven of those States filed a brief in support
of petitioners on the merits.




12 OLMSTEAD v. L. C.

Opinion of the Court

tions to measure the cost of caring for L. C. and E. W. in a
community-based facility against the States mental
health budget.

We affirm the Court of Appeals’decision in substantial
part. Unjustified isolation, we hold, is properly regarded
as discrimination based on disability. But we recognize,
as well, the States ' need to maintain a range ol facilities
for the care and treatment of persons with diverse mental
disabilities, and the States obligation to administer serv-
ices with an even hand. Accordingly, we further hold that
the Court of Appeals’ remand instruction was unduly
restrictive. In evaluating a State 5 fundamental-alteration
defense, the District Court must consider, in view of the
resources available to the State, not only the cost of pro-
viding community-based care to the litigants, but also the
range of services the State provides others with mental
disabilities, and the States obligation to mete out those
services equitably.

A

We examine first whether, as the Eleventh Circuit held,
undue institutionalization qualifies as discrimination “by
reason of . . . disability.” The Department of Justice has
consistently advocated that it does.? Because the Depart-

9See Briel for United States in Halderman v. Pennhurst State School
and Hospital., Nos. 78-1490, 78-1564, 78-1602 (CA3 1978), p. 45
(“{IInstitutionalization result{ing] in separation of mentally retarded
persons for no permissible reason . . .. is discrimination,  and a viola-
tion of Section 504 [of the Rehabilitation Act] if it is supported by
federal funds.”); Brief for United States in Halderman v. Pennhurst
State School and Hospital, Nos. 78-1490, 78-1564, 78-1602 (CA3
1981), p. 27 ("Pennsylvania violates Section 504 by indiscriminately
subjecting handicapped persons to [an institution] without first making
an individual reasoned professional judgment as to the appropriate
placement for each such person among all available alternatives.’);
Brief for United States as Amicus Curiae in Helen L. v. DiDario, No.
04-1243 (CA3 1994). p. 7 (‘Both the Section 504 coordination regula-
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ment is the agency directed by Congress to issue regula-
tions implementing Title II, see supra, at 5-6, its views
warrant respect. We need not inquire whether the degree
of deference described in Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 844 (1984), is
in order; ‘[i]t is enough to observe that the well-reasoned
views of the agencies implementing a statute constitute a
body of experience and informed judgment to which courts
and litigants may properly resort for guidance.™ Bragdon v.
Abbott, 524 U. S. 624, 642 (1998) (quoting Skidmore v. Swilft
& Co., 323 U. S. 134, 139-140 (1944)).

The State argues that L. C. and E. W. encountered no
discrimination ‘by reason of” their disabilities because
they were not denied community placement on account of
those disabilities. See Brief for Petitioners 20. Nor were
they subjected to “discrimination,” the State contends,
because “discrimination’ necessarily requires uneven
treatment of similarly situated individuals,” and L. C. and
E. W. had identified no comparison class, i.e., no similarly
situated individuals given preferential treatment. Id., at
21. We are satisfied that Congress had a more compre-
hensive view of the concept of discrimination advanced in
the ADA."W

tions and the rest of the ADA make clear that the unnecessary segrega-
tion of individuals with disabilities in the provision ol public services is
itself a form of discrimination within the meaning of those statutes.”);
id., at 8-16.

WThe dissent is driven by the notion that “this Court has never en-
dorsed an interpretation of the term discrimination ' that encompassed
disparate treatment among members of the same protected class,” post,
at 1 (opinion of THoMAS, J.), that “loJur decisions construing various
statutory prohibitions against discrimination”have not wavered from

this path,” post. at 2, and that “a plaintiff cannot prove discrimination’

by demonstrating that one member of a particular protected group has
been favored over another member of that same group,” post, at 4. The
dissent is incorrect as a matter of precedent and logic. See O Connor v.
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The ADA stepped up earlier measures to secure oppor-
tunities for people with developmental disabilities to enjoy
the benefits of community living. The Developmentally
Disabled Assistance and Bill of Rights Act (DDABRA), a
1975 measure, stated in aspirational terms that “[tJhe
treatment, services, and habilitation for a person with
developmental disabilities . . . should be provided in the
setting that is least restrictive of the persons personal
liberty.” 89 Stat. 502, 42 U.S. C. §6010(2) (1976 ed.)
(emphasis added); see also Pennhurst State School and
Hospital v. Halderman, 451 U. S. 1, 24 (1981) (concluding
that the §6010 provisions of the DDABRA “were intended
to be hortatory, not mandatory”. In a related legislative
endeavor, the Rehabilitation Act of 1973, Congress used
mandatory language to proscribe discrimination against
persons with disabilities. See 87 Stat. 394, as amended,
29 U.S.C. §794 (1976 ed.) ('No otherwise qualified indi-
vidual with a disability in the United States . . . shall,
solely by reason of her or his disability, be excluded [rom
the participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity
receiving Federal financial assistance.” (Emphasis

Consolidated Coin Caterers Corp., 517 U.S. 308, 312 (1996) (The Age
Discrimination in Employment Act of 1967 “does not ban discrimination
against employees because they are aged 40 or older; it bans discrimina-
tion against employees because of their age, but limits the protected class
to those who are 40 or older. The fact that one person in the protected
class has lost out to another person in the protected class is thus irrele-
vant, so long as he has lost out because of his age.’); cf. Oncale v. Sun-
downer Offshore Services, Inc., 523 U.S. 75, 76 (1998) (‘{W]orkplace
harassment can violate Title V115 prohibition against discriminat|ion] . . .
because of . . . sex, 42 U. S. C. §2000e-2(a)(1), when the harasser and the
harassed employee are of the same sex.”); Jefferies v. Harris County
Community Action Assn., 615 F.2d 1025, 1032 (CA5 1980)
(“[Dliscrimination against black females can exist even in the absence of
discriminarion against black men or white women. ).
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added)). Ultimately, in the ADA, enacted in 1990, Con-
gress not only required all public entities to refrain from
discrimination, see 42 U.S.C. §12132; additionally, in
findings applicable to the entire statute, Congress explic-
itly identified unjustified “segregation” of persons with
disabilities as a ‘for[m] of discrimination.” See
§12101(a)(2) (‘historically, society has tended to isolate
and segregate individuals with disabilities, and, despite
some improvements, such forms of discrimination against
individuals with disabilities continue to be a serious and
pervasive social problem’); §12101(a)(5) (“individuals with
disabilities continually encounter various forms of dis-
crimination, including . . . segregation).!!

Recognition that unjustified institutional isolation of
persons with disabilities is a form of discrimination re-
flects two evident judgments. First, institutional place-
ment of persons who can handle and benefit from commu-
nity settings perpetuates unwarranted assumptions that
persons so isolated are incapable or unworthy of partici-
pating in community life. Cf. Allen v. Wright, 468 U. S.
737, 755 (1984) ("There can be no doubt that [stigmatizing
injury often caused by racial discrimination] is one of the
most serious consequences of discriminatory government
action.”); Los Angeles Dept. of Water and Power v. Man-
hart, 435 U.S. 702, 707, n. 13 (1978) (" 1In forbidding
employers to discriminate against individuals because of
their sex, Congress intended to strike at the entire spec-
trum of disparate treatment of men and women resulting
from sex stereotypes.”” (quoting Sprogis v. United Air

"Unlike the ADA, §504 of the Rehabilitation Act contains no express
recognition that isolation or segregation of persons with disabilities is a
form of discrimination. Section 504 5 discrimination proscription, a
single sentence attached to vocational rehabilitation legislation. has
vielded divergent court interpretations. See Brief for United States as
Amicus Curiae 23-25.
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Lines, Inc., 444 F.2d 1194, 1198 (CA7 1971)). Second,
confinement in an institution severely diminishes the
everyday life activities of individuals, including family
relations, social contacts, work options, economic inde-
pendence, educational advancement, and cultural enrich-
ment. See Brief for American Psychiatric Association
et al. as Amici Curiae 20-22. Dissimilar treatment corre-
spondingly exists in this key respect: In order to receive
needed medical services, persons with mental disabilities
must, because of those disabilities, relinquish participa-
tion in community life they could enjoy given reasonable
accommodations, while persons without mental disabili-
ties can receive the medical services they need without
similar sacrifice. See Brief for United States as Amicus
Curiae 6-7, 17.

The State urges that, whatever Congress may have
stated as its findings in the ADA, the Medicaid statute
‘reflected a congressional policy preference for treatment
in the institution over treatment in the community.” Briefl
for Petitioners 31. The State correctly used the past tense.
Since 1981, Medicaid has provided funding for state-run
home and community-based care through a waiver pro-
gram. See 95 Stat. 812-813, as amended, 42 U. S. C.
§1396n(c); Brief for United States as Amicus Curiae 20—
21.12 Indeed, the United States points out that the Depart-
ment of Health and Human Services (HHS) “has a policy
of encouraging States to take advantage of the waiver
program, and often approves more waiver slots than a
State ultimately uses.” Id., at 25-26 (further observing
that, by 1996, "HHS approved up to 2109 waiver slots for

12The waiver program provides Medicaid reimbursement to States for
the provision of community-based services to individuals who would
otherwise require institutional care, upon a showing that the average
annual cost of such services is not more than the annual cost of institu-
tional services. See §1396n(c).
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Georgia, but Georgia used only 700").

We emphasize that nothing in the ADA or its imple-
menting regulations condones termination of institutional
settings for persons unable to handle or benefit from
community settings. Title II provides only that “qualified
individual[s] with a disability” may not ‘be subjected to
discrimination.” 42 U. S. C. §12132. "Qualified individu-
als,” the ADA further explains, are persons with disabili-
ties who, “with or without reasonable modifications to
rules, policies, or practices, . . . mee[t] the essential eligi-
bility requirements for the receipt of services or the par-
ticipation in programs or activities provided by a public
entity.” §12131(2).

Consistent with these provisions, the State generally
may rely on the reasonable assessments of its own profes-
sionals in determining whether an individual “meets the
essential eligibility requirements” for habilitation in a
community-based program. Absent such qualification, it
would be inappropriate to remove a patient from the more
restrictive setting. See 28 CFR §35.130(d) (1998) (public
entity shall administer services and programs in “the most
integrated setting appropriate to the needs of qualified
individuals with disabilities” (emphasis added)); cf. School
Bd. of Nassau Cty. v. Arline, 480 U.S. 273, 288 (1987)
("[Clourts normally should defer to the reasonable medical
judgments of public health officials.”).!® Nor is there any
federal requirement that comumunity-based treatment be
imposed on patients who do not desire it. See 28 CFR
§35.130(e)(1) (1998) ("Nothing in this part shall be con-

YGeorgia law also expresses a preference for treatment in the most
integrated setting appropriate. See Ga. Code Ann. §37-4-121 (1995)
("It is the policy of the state that the least restrictive alternative
placement be secured for every client at every stage of his habilitation.
It shall be the duty of the facility to assist the client in securing place-
ment in noninstitutional community facilities and programs.’).
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strued to require an individual with a disability to accept an
accommodation . . . which such individual chooses not to
accept.”); 28 CFR pt. 35, App. A, p. 450 (1998) (‘[P]ersons
with disabilities must be provided the option of declining to
accept a particular accommodation.”. In this case, however,
there is no genuine dispute concerning the status of L. C.
and E. W. as individuals “qualified” for noninstitutional
care: The State5 own professionals determined that com-
munity-based treatiment would be appropriate for L. C. and
E. W., and neither woman opposed such treatment. See
supra, at 7-8.1
B

The State s responsibility, once it provides community-
based treatment to qualified persons with disabilities, is
not boundless. The reasonable-modifications regulation
speaks of ‘“reasonable modifications” to avoid discrimina-
tion, and allows States to resist modifications that entail a
‘fundamentall] alter[ation]” of the States’ services and
programs. 28 CFR §35.130(b)(7) (1998). The Court of
Appeals construed this regulation to permit a cost-based
defense “only in the most limited of circumstances,” 138
F. 3d, at 902, and remanded to the District Court to con-
sider, among other things, “whether the additional expen-
ditures necessary to treat L. C. and E. W. in community-
based care would be unreasonable given the demands of
the State 5 mental health budget,” id., at 905.

The Court of Appeals’ construction of the reasonable-
modifications regulation is unacceptable for it would leave

HWe do not in this opinion hold that the ADA imposes on the States
a ‘standard of care” for whatever medical services they render, or that
the ADA requires States to “provide a certain level of benefits to indi-
viduals with disabilities.” Cf. post. at 9, 10 (THoOmMmAS, J., dissenting).
We do hold, however, that States must adhere to the ADAS non-
discrimination requirement with regard to the services they in fact
provide.,
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the State virtually defenseless once it is shown that the
plaintiff is qualified for the service or program she seeks.
If the expense entailed in placing one or two people in a
community-based treatment program is properly meas-
ured for reasonableness against the States entire mental
health budget, it is unlikely that a State, relying on the
fundamental-alteration defense, could ever prevail. See
Tr. of Oral Arg. 27 (States attorney argues that Court of
Appeals’ understanding of the fundamental-alteration
defense, as expressed in its order to the District Court,
‘will always preclude the State from a meaningful de-
fense”); cf. Brief for Petitioners 37-38 (Court of Appeals’
remand order ‘mistakenly asks the district court to ex-
amine [the fundamental-alteration] defense based on the
cost of providing community care to just two individuals,
not all Georgia citizens who desire community care’);
1:95-cv-1210-MHS (ND Ga., Oct. 20, 1998), p. 3, App. 177
(District Court, on remand, declares the impact of its
decision beyond L. C. and E. W. ‘irrelevant’). Sensibly
construed, the fundamental-alteration component of the
reasonable-modifications regulation would allow the State
to show that, in the allocation of available resources,
immediate reliel for the plaintiffs would be inequitable,
given the responsibility the State has undertaken for the
care and treatment of a large and diverse population of
persons with mental disabilities.

When it granted summary judgment for plaintiffs in this
case, the District Court compared the cost of caring for the
plaintiffs in a community-based setting with the cost of
caring for them in an institution. That simple comparison
showed that community placements cost less than institu-
tional confinements. See App. to Pet. for Cert. 39a. As the
United States recognizes, however, a comparison so simple
overlooks costs the State cannot avoid; most notably, a
‘State . . . may experience increased overall expenses by
funding community placements without being able to take
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advantage of the savings associated with the closure of
institutions.” Brief for United States as Amicus Curiae
24 15

As already observed, see supra, at 17, the ADA is not
reasonably read to impel States to phase out institutions,
placing patients in need of close care at risk. Cf. post, at
2-3 (KENNEDY, J., concurring in judgment). Nor is it the
ADA'S mission to drive States to move institutionalized
patients into an inappropriate setting, such as a homeless
shelter, a placement the State proposed, then retracted,
for E. W. See supra, at 8. Some individuals, like L. C. and
E. W. in prior years, may need institutional care from time
to time "to stabilize acute psychiatric symptoms.” App. 98
(affidavit of Dr. Richard L. Elliott): see 138 F. 3d, at 903
("[Tlhere may be times [when] a patient can be treated in
the community, and others whe[n] an institutional place-
ment is necessary.’); Reply Brief 19 (placement in a com-
munity-based treatment program does not mean the State
will no longer need to retain hospital accommodations for
the person so placed). For other individuals, no placement
outside the institution may ever be appropriate. See Brief
for American Psychiatric Association et al. as Amici Cu-
riae 22-23 (“Some individuals, whether mentally retarded
or mentally ill, are not prepared at particular times—
perhaps in the short run, perhaps in the long run— for the
risks and exposure of the less protective environment of
community settings”; for these persons, “institutional
settings are needed and must remain available.”); Brief for
Voice ol the Retarded et al. as Amici Curiae 11 (“Each
disabled person is entitled to treatment in the most inte-
grated setting possible for that person—

““Bven if States eventually were able to close some institutions in
response to an increase in the number of community placements, the
States would seill incur the cost of running partially full institutions in
the interim. See Brief for United States as Amicus Curiae 21,
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recognizing that, on a case-by-case basis, that setting may
be in an institution.”); Youngberg v. Romeo, 457 U. S. 307,
327 (1982) (Blackmun, J., concurring) (‘For many men-
tally retarded people, the difference between the capacity
to do things for themselves within an institution and total
dependence on the institution for all of their needs is as
much liberty as they ever will know.").

To maintain a range of facilities and to administer
services with an even hand, the State must have more
leeway than the courts below understood the fundamen-
tal-alteration defense to allow. If, for example, the State
were to demonstrate that it had a comprehensive, effec-
tively working plan for placing qualified persons with
mental disabilities in less restrictive settings, and a wait-
ing list that moved at a reasonable pace not controlled by
the States endeavors to keep its institutions fully popu-
lated, the reasonable-modifications standard would be
met. See Tr. of Oral Arg. 5 (States attorney urges that,
by asking [a] person to wait a short time until a commu-
nity bed is available, Georgia does not exclude [that]
person by reason of disability, neither does Georgia dis-
criminate against her by reason of disability”); see also id.,
at 25 ("[I]t is reasonable for the State to ask someone to
wait until a community placement is available.”). In such
circumstances, a court would have no warrant effectively
to order displacement of persons at the top of the commu-
nity-based treatment waiting list by individuals lower
down who commenced civil actions,!6

We reject the Court of Appeals’ construction of the reasonable-
modifications regulation for another reason. The Attorney Generals
Title 1T regulations, Congress ordered, “shall be consistent with" the
regulations in part 41 of Title 28 of the Code of Federal Regulations
implementing §504 of the Rehabilitation Act. 42 U.S. C. §12134(b).
The §504 regulation upon which the reasonable-modifications regula-
tion is based provides now, as it did at the time the ADA was enacted:
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For the reasons stated, we conclude that, under Title II
of the ADA, States are required to provide community-
based treatment for persons with mental disabilities when
the States treatment professionals determine that such
placement is appropriate, the affected persons do not
oppose such treatment, and the placement can be rea-
sonably accommodated, taking into account the resources
available to the State and the needs of others with mental
disabilities. The judgment of the Eleventh Circuit is
therefore affirmed in part and vacated in part, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

A recipient shall make reasonable accommodation to the known
physical or mental limitations of an otherwise qualified handicapped
applicant or employee unless the recipient can demonstrate that the
accommodation would impose an undue hardship on the operation of its
program.” 28 CFR §41.53 (1990 and 1998 eds.).

While the part 41 regulations do not define “undue hardship,” other
§504 regulations make clear that the "undue hardship” inquiry requires
not simply an assessment of the cost of the accommodation in relation
to the recipients overall budget, but a “case-by-case analysis weighing
factors that inciude: (1) [tjhe overall size of the recipient’s program with
respect to number of employees, number and type of facilities, and size
ol budget: (2) [the type of the recipients operation, including the
composition and structure of the recipients workforce; and (3) [t}he
nature and cost of the accommodation needed.” 28 CFR 8§42.511{c)
(1998); see 45 CFR §84.12(c) (1998) (same).

Under the Court of Appeals’ restrictive reading, the reasonable-
modifications regulation would impose a standard substantially more
difficult for the State to meet than the "undue burden” standard im-
posed by the corresponding §504 regulation.




JOINT STATEMENT OF THE DEPARTMENT OF JUSTICE AND THE
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

GROUP HOMES, LOCAL LAND USE, AND THE FAIR HOUSING ACT

Since the federal Fair Housing Act ("the Act") was amended by Congress in 1988 to add
protections for persons with disabilities and families with children, there has been a great deal of
litigation concerning the Act's effect on the ability of local governments to exercise control over
group living arrangements, particularly for persons with disabilities. The Department of Justice
has taken an active part in much of this litigation, often following referral of a matter by the
Department of Housing and Urban Development ("HUD"). This joint statement provides an
overview of the Fair Housing Act's requirements in this area. Specific topics are addressed in
more depth in the attached Questions and Answers.

The Fair Housing Act prohibits a broad range of practices that discriminate against individuals
on the basis of race, color, religion, sex, national origin, familial status, and disability. 8 The Act
does not pre-empt local zoning laws. However, the Act applies to municipalities and other local
government entities and prohibits them from making zoning or land use decisions or
implementing land use policies that exclude or otherwise discriminate against protected persons,
including individuals with disabilities.

The Fair Housing Act makes it unlawful --

o To utilize land use policies or actions that treat groups of persons with disabilities less
favorably than groups of non-disabled persons. An example would be an ordinance
prohibiting housing for persons with disabilities or a specific type of disability, such as
mental illness, from locating in a particular area, while allowing other groups of unrelated
individuals to live together in that area.

o To take action against, or deny a permit, for a home because of the disability of
individuals who live or would live there. An example would be denying a building permit
for a home because it was intended to provide housing for persons with mental
retardation.

o To refuse to make reasonable accommodations in land use and zoning policies and
procedures where such accommodations may be necessary to afford persons or groups of
persons with disabilities an equal opportunity to use and enjoy housing,.

o What constitutes a reasonable accommodation is a case-by-case determination.

o Not all requested modifications of rules or policies are reasonable. If a requested
moditication imposes an undue financial or administrative burden on a local government,
or if a modification creates a fundamental alteration in a local government's land use and
zoning scheme, it is not a "reasonable" accommodation.

The disability discrimination provisions of the Fair Housing Act do not extend to persons who
claim to be disabled solely on the basis of having been adjudicated a juvenile delinquent. having




a criminal record, or being a sex offender. Furthermore, the Fair Housing Act does not protect
persons who currently use illegal drugs, persons who have been convicted of the manufacture or
sale of illegal drugs, or persons with or without disabilities who present a direct threat to the
persons or property of others.

HUD and the Department of Justice encourage parties to group home disputes to explore all
reasonable dispute resolution procedures, like mediation, as alternatives to litigation.

DATE: AUGUST 18, 1999
Questions and Answers
on the Fair Housing Act and Zoning
Q. Does the Fair Housing Act pre-empt local zoning laws?

No. "Pre-emption" is a legal term meaning that one level of government has taken over a field
and left no room for government at any other level to pass laws or exercise authority in that area.
The Fair Housing Act is not a land use or zoning statute; it does not pre-empt local land use and
zoning laws. This is an area where state law typically gives local governments primary power.
However, if that power is exercised in a specific instance in a way that is inconsistent with a
federal law such as the Fair Housing Act, the federal law will control. Long before the 1988
amendments, the courts had held that the Fair Housing Act prohibited local governments from
exercising their land use and zoning powers in a discriminatory way.

Q. What is a group home within the meaning of the Fair Housing Act?

The term "group home" does not have a specific legal meaning. In this statement, the term
"group home" refers to housing occupied by groups of unrelated individuals with disabilities 2
Sometimes, but not always, housing is provided by organizations that also offer various services
for individuals with disabilities living in the group homes. Sometimes it is this group home
operator, rather than the individuals who live in the home, that interacts with local government in
seeking permits and making requests for reasonable accommodations on behalf of those
individuals.

The term "group home" is also sometimes applied to any group of unrelated persons who live
together in a dwelling -- such as a group of students who voluntarily agree to share the rent on a
house. The Act does not generally affect the ability of local governments to regulate housing of
this kind, as long as they do not discriminate against the residents on the basis of race, color,
national origin, religion. sex, handicap (disability) or familial status (families with minor
children).

Q. Who are persons with disabilities within the meaning of the Fair Housing Act?

The Fair Housing Act prohibits discrimination on the basis of handicap. "Handicap" has the
same legal meaning as the term "disability" which is used in other federal civil rights laws.




Persons with disabilities (handicaps) are individuals with mental or physical impairments which
substantially limit one or more major life activities. The term mental or physical impairment may
include conditions such as blindness, hearing impairment, mobility impairment, HIV infection,
mental retardation, alcoholism. drug addiction, chronic fatigue, learning disability, head injury.
and mental illness. The term major life activity may include seeing, hearing, walking, breathing,
performing manual tasks, caring for one's self, learning, speaking, or working. The Fair Housing
Act also protects persons who have a record of such an impairment, or are regarded as having
such an impairment.

Current users of illegal controlled substances, persons convicted for illegal manufacture or
distribution of a controlled substance, sex offenders, and juvenile offenders, are not considered
disabled under the Fair Housing Act, by virtue of that status.

The Fair Housing Act affords no protections to individuals with or without disabilities who
present a direct threat to the persons or property of others. Determining whether someone poses
such a direct threat must be made on an individualized basis, however, and cannot be based on
general assumptions or speculation about the nature of a disability.

Q. What kinds of local zoning and land use laws relating to group homes violate the Fair
Housing Act?

Local zoning and land use laws that treat groups of unrelated persons with disabilities less
favorably than similar groups of unrelated persons without disabilities violate the Fair Housing
Act. For example, suppose a city's zoning ordinance defines a "family" to include up to six
unrelated persons living together as a household unit, and gives such a group of unrelated
persons the right to live in any zoning district without special permission. If that ordinance also
disallows a group home for six or fewer people with disabilities in a certain district or requires
this home to seek a use permit, such requirements would conflict with the Fair Housing Act. The
ordinance treats persons with disabilities worse than persons without disabilities.

A local government may generally restrict the ability of groups of unrelated persons to live
together as long as the restrictions are imposed on all such groups. Thus, in the case where a
family is defined to include up to six unrelated people, an ordinance would not, on its face,
violate the Act if a group home for seven people with disabilities was not allowed to locate in a
single family zoned neighborhood, because a group of seven unrelated people without
disabilities would also be disallowed. However, as discussed below, because persons with
disabilities are also entitled to request reasonable accommodations in rules and policies, the
group home for seven persons with disabilities would have to be given the opportunity to seek an
exception or waiver. If the criteria for reasonable accommodation are met, the permit would have
to be given in that instance. but the ordinance would not be invalid in all circumstances.

Q. What is a reasonable accommodation under the Fair Housing Act?

As a general rule, the Fair Housing Act makes it unlawful to refuse to make "reasonable
accommodations" (modifications or exceptions) to rules, policies, practices. or services. when




such accommodations may be necessary to afford persons with disabilities an equal opportunity
to use or enjoy a dwelling.

Even though a zoning ordinance imposes on group homes the same restrictions it imposes on
other groups of unrelated people, a local government may be required, in individual cases and
when requested to do so, to grant a reasonable accommodation to a group home for persons with
disabilities. For example, it may be a reasonable accommodation to waive a setback requirement
so that a paved path of travel can be provided to residents who have mobility impairments. A
similar waiver might not be required for a different type of group home where residents do not
have difficulty negotiating steps and do not need a setback in order to have an equal opportunity
to use and enjoy a dwelling.

Not all requested modifications of rules or policies are reasonable. Whether a particular
accommodation is reasonable depends on the facts, and must be decided on a case-by-case basis.
The determination of what is reasonable depends on the answers to two questions: First, does the
request impose an undue burden or expense on the local government? Second, does the proposed
use create a fundamental alteration in the zoning scheme? If the answer to either question is
"yes," the requested accommodation is unreasonable.

What is "reasonable" in one circumstance may not be "reasonable" in another. For example,
suppose a local government does not allow groups of four or more unrelated people to live
together in a single-family neighborhood. A group home for four adults with mental retardation
would very likely be able to show that it will have no more impact on parking, traffic, noise,
utility use. and other typical concerns of zoning than an "ordinary family." In this circumstance,
there would be no undue burden or expense for the local government nor would the single-family
character of the neighborhood be fundamentally altered. Granting an exception or waiver to the
group home in this circumstance does not invalidate the ordinance. The local government would
still be able to keep groups of unrelated persons without disabilities from living in single-family
neighborhoods.

By contrast, a fifty-bed nursing home would not ordinarily be considered an appropriate use in a
single-family neighborhood. for obvious reasons having nothing to do with the disabilities of its
residents. Such a facility might or might not impose significant burdens and expense on the
community, but it would likely create a fundamental change in the single-family character of the
neighborhood. On the other hand. a nursing home might not create a "fundamental change" in a
neighborhood zoned for multi-family housing. The scope and magnitude of the modification
requested, and the features of the surrounding neighborhood are among the factors that will be
taken into account in determining whether a requested accommodation is reasonable.

Q. What is the procedure for requesting a reasonable accommodation?

Where a local zoning scheme specities procedures for seeking a departure from the general rule,
courts have decided. and the Department of Justice and HUD agree, that these procedures must

ordinarily be followed. If no procedure is specified. persons with disabilities may. nevertheless,

request a reasonable accommodation in some other way, and a local government is obligated to

grant it if it meets the criteria discussed above. A local government's failure to respond to a




request for reasonable accommodation or an inordinate delay in responding could also violate the
Act.

Whether a procedure for requesting accommodations is provided or not, if local government
officials have previously made statements or otherwise indicated that an application would not
receive fair consideration, or if the procedure itself is discriminatory, then individuals with
disabilities living in a group home (and/or its operator) might be able to go directly into court to
request an order for an accommodation.

Local governments are encouraged to provide mechanisms for requesting reasonable
accommodations that operate promptly and efficiently, without imposing significant costs or
delays. The local government should also make efforts to insure that the availability of such
mechanisms is well known within the community.

Q. When, if ever, can a local government limit the number of group homes that can locate
in a certain area?

A concern expressed by some local government officials and neighborhood residents is that
certain jurisdictions, governments, or particular neighborhoods within a jurisdiction, may come
to have more than their "fair share" of group homes. There are legal ways to address this
concern. The Fair Housing Act does not prohibit most governmental programs designed to
encourage people of a particular race to move to neighborhoods occupied predominantly by
people of another race. A local government that believes a particular area within its boundaries
has its "fair share" of group homes, could offer incentives to providers to locate future homes in
other neighborhoods.

However, some state and local governments have tried to address this concern by enacting laws
requiring that group homes be at a certain minimum distance from one another. The Department
of Justice and HUD take the position, and most courts that have addressed the issue agree, that
density restrictions are generally inconsistent with the Fair Housing Act. We also believe,
however, that if a neighborhood came to be composed largely of group homes, that could
adversely affect individuals with disabilities and would be inconsistent with the objective of
integrating persons with disabilities into the community. Especially in the licensing and
regulatory process, it is appropriate to be concerned about the setting for a group home. A
consideration of over-concentration could be considered in this context. This objective does not,
however, justify requiring separations which have the effect of foreclosing group homes from
locating in entire neighborhoods.

Q. What kinds of health and safety regulations can be imposed upon group homes?

The great majority of group homes for persons with disabilities are subject to state regulations
intended to protect the health and safety of their residents. The Department of Justice and HUD
believe. as do responsible group home operators, that such licensing schemes are necessary and
legitimate. Neighbors who have concerns that a particular group home is being operated
inappropriately should be able to bring their concerns to the attention of the responsible licensing
agency. We encourage the states




to commit the resources needed to make these systems responsive to resident and community
needs and concerns.

Regulation and licensing requirements for group homes are themselves subject to scrutiny under
the Fair Housing Act. Such requirements based on health and safety concerns can be
discriminatory themselves or may be cited sometimes to disguise discriminatory motives behind
attempts to exclude group homes from a community. Regulators must also recognize that not all
individuals with disabilities living in group home settings desire or need the same level of
services or protection. For example, it may be appropriate to require heightened fire safety
measures in a group home for people who are unable to move about without assistance. But for
another group of persons with disabilities who do not desire or need such assistance, it would not
be appropriate to require fire safety measures beyond those normally imposed on the size and
type of residential building involved.

Q. Can a local government consider the feelings of neighbors in making a decision about
granting a permit to a group home to locate in a residential neighborhood?

In the same way a local government would break the law if it rejected low-income housing in a
community because of neighbors' fears that such housing would be occupied by racial minorities,
a local government can violate the Fair Housing Act if it blocks a group home or denies a
requested reasonable accommodation in response to neighbors' stereotypical fears or prejudices
about persons with disabilities. This is so even if the individual government decision-makers are
not themselves personally prejudiced against persons with disabilities. If the evidence shows that
the decision-makers were responding to the wishes of their constituents, and that the constituents
were motivated in substantial part by discriminatory concerns, that could be enough to prove a
violation.

Of course, a city council or zoning board is not bound by everything that is said by every person
who speaks out at a public hearing. It is the record as a whole that will be determinative. If the
record shows that there were valid reasons for denying an application that were not related to the
disability of the prospective residents. the courts will give little weight to isolated discriminatory
statements. If, however, the purportedly legitimate reasons advanced to support the action are not
objectively valid. the courts are likely to treat them as pretextual, and to find that there has been
discrimination.

For example. neighbors and local government officials may be legitimately concerned that a
group home for adults in certain circumstances may create more demand for on-street parking
than would a typical family. It is not a violation of the Fair Housing Act for neighbors or
officials to raise this concern and to ask the provider to respond. A valid unaddressed concern
about inadequate parking facilities could justify denying the application, if another type of
facility would ordinarily be denied a permit for such parking problems. However, if a group of
individuals with disabilities or a group home operator shows by credible and unrebutted evidence
that the home will not create a need for more parking spaces, or submits a plan to provide
whatever off-street parking may be needed. then parking concerns would not support a decision
to deny the home a permit.




Q. What is the status of group living arrangements for children under the Fair Housing
Act?

In the course of litigation addressing group homes for persons with disabilities. the issue has
arisen whether the Fair Housing Act also provides protections for group living arrangements for
children. Such living arrangements are covered by the Fair Housing Act's provisions prohibiting
discrimination against families with children. For example, a local government may not enforce
a zoning ordinance which treats group living arrangements for children less favorably than it
treats a similar group living arrangement for unrelated adults. Thus, an ordinance that defined a
group of up to six unrelated adult persons as a family, but specifically disallowed a group living
arrangement for six or fewer children, would, on its face, discriminate on the basis of familial
status. Likewise, a local government might violate the Act if it denied a permit to such a home
because neighbors did not want to have a group facility for children next to them.

The law generally recognizes that children require adult supervision. Imposing a reasonable
requirement for adequate supervision in group living facilities for children would not violate the
familial status provisions of the Fair Housing Act.

Q. How are zoning and land use matters handled by HUD and the Department of Justice?

The Fair Housing Act gives the Department of Housing and Urban Development the power to
receive and investigate complaints of discrimination, including complaints that a local
government has discriminated in exercising its land use and zoning powers. HUD is also
obligated by statute to attempt to conciliate the complaints that it receives, even before it
completes an investigation.

In matters involving zoning and land use, HUD does not issue a charge of discrimination.
Instead, HUD refers matters it believes may be meritorious to the Department of Justice which,
in its discretion, may decide to bring suit against the respondent in such a case. The Department
of Justice may also bring suit in a case that has not been the subject of a HUD complaint by
exercising its power to initiate litigation alleging a "pattern or practice" of discrimination or a
denial of rights to a group of persons which raises an issue of general public importance.

The Department of Justice's principal objective in a suit of this kind is to remove significant
barriers to the housing opportunities available for persons with disabilities. The Department
ordinarily will not participate in litigation to challenge discriminatory ordinances which are not
being enforced, unless there is evidence that the mere existence of the provisions are preventing
or discouraging the development of needed housing.

If HUD determines that there is no reasonable basis to believe that there may be a violation, it
will close an investigation without referring the matter to the Department of Justice. Although
the Department of Justice would still have independent "pattern or practice" authority to take
enforcement action in the matter that was the subject of the closed HUD investigation, that
would be an unlikely event. A HUD or Department of Justice decision not to proceed with a
zoning or land use matter does not foreclose private plaintiffs from pursuing a claim.




Litigation can be an expensive, time-consuming, and uncertain process for all parties. HUD and
the Department of Justice encourage parties to group home disputes to explore all reasonable
alternatives to litigation, including alternative dispute resolution procedures, like mediation.
HUD attempts to conciliate all Fair Housing Act complaints that it receives. In addition, it is the
Department of Justice's policy to offer prospective defendants the opportunity to engage in pre-
suit settlement negotiations, except in the most unusual circumstances.

I. The Fair Housing Act uses the term "handicap." This document uses the term "disability"
which has exactly the same legal meaning.

2. There are groups of unrelated persons with disabilities who choose to live together who do not
consider their living arrangements "group homes," and it is inappropriate to consider them
"group homes" as that concept is discussed in this statement.




