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Maintaining the Quality of the City’s Neighborhoods

March 17, 2011

RE:  Proposed Ordinance Regulating Community Care Facilities and Boarding Houses
Case No. C(PC-2009-800-CA

Dear Councilmember:

We urge you to allow the City to act to stabilize its low density zones by supporting the
Proposed Ordinance regulating Community Care Facilities and Boarding Homes.

A. Introduction

1. Who We Are and Who We Represent

L.A. Coalition for Neighborhoods is a non-profit organization that supports, with certain
reservations, the City’s Proposed Ordinance regulating Community Care Facilities and
Boarding Houses. Our membership includes residents from all over the City, from every
council district, all of whom support the basic principles of the City’s Proposed Ordinance
and understand the very serious need to regulate boarding homes in low density
neighborhoods.

We believe that the City’s Proposed Ordinance is a smart, balanced and thoughtful approach
to strengthening the City’s existing zoning laws without making any substantive changes in
the zoning code in order to maintain the City's low density neighborhoods, while also
supporting the de-institutionalization of persons with disabilities.

2. The Widespread Problem of Boarding Houses in Low Density Zones

As is discussed more fully below in Section (D)(9) there is overwhelming evidence of the
tremendous burden that boarding houses piace on low density zones and the various ways
in which they aiter the character of those neighborhoods. From our conversations with
residents from all over the City from the Westside to Granada Hills to Hollywood and Encino
to San Pedro and everywhere in between - we know that there are boarding houses
throughout the City housing transient lodgers of all kinds. All of these boarding houses
negatively impact and threaten to destroy low density zones. They substantially overburden
the City’s infrastructure which is not planned to carry the increased burden and threaten to
permanently change the character of residential neighborhoods. Inrecognition of this fact,
25 Neighborhood Councils have joined us in supporting the Ordinance’s basic principles.

Website: www.LAcoalitiondneighborhoods.org
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Further, as is discussed in greater detail below in Section D, the City's legitimate purpose in
limiting transient lodging to higher density zones is lawful and appropriate. The City
Attorney and Planning Department have gone above and beyond to ensure that the
Ordinance will survive all legal challenges.’

3. The Ordinance is a Solution that Does Not Prohibit Group Living

It is important to note that we do not seek to discourage people from living together as a
family within low density zones. People who come together of their own choosing, who seif
select one another and are united in their household both in the manner that they engage
with one another and in their arrangements for leasing the property in which they live,
should be and are entitled to live together in all zones under the Proposed Ordinance.
Therefore, for example, the Ordinance does not prohibit students from joining together to
live in a rented house, provided they are on one lease. Nor does the Ordinance prohibit
people who are disabled by alcohol or drug addiction, from choosing to live together as a
family, provided their household is self selected and they govern themselves as a family
under one lease.

4. The Ordinance is a Solution that Does Not Prohibit Renting

It is also important to note that we do not seek to discourage homeowners from renting
rooms in their homes for whatever reason, whether they seek for example to house a
foreign exchange student or rent to someone for extra income in order to help cover their
mortgage. Under the Ordinance one lease is permissible under any circumstance. If a
homeowner chooses to rent to more than one person, all of the renters must be on one
lease. This fosters the purpose of R1 and R2 zones to create neighborhoods for families,
rather than to promote commercial enterprises.

5. The Ordinance is a Solution that Does Not increase Homelessness

Finally, no one wants to see homelessness increased for any reason. We do not believe that
the Ordinance will create additional homelessness. All boarding house businesses, including
those operated by the Sober Living Industry, have always been and remain permitted in R3
and higher zones where other commercial enterprises are normally allowed. Community
Care Facilities which are licensed by the state are permitted under the Ordinance in all zones

! In addition to the other claims discussed below in Section {D), the Ordinance does not violate the right to
privacy. At the City Planning Commission hearing on February 10, 2011, City Attorney, Asha Greenberg, stated
that the Ordinance was well drafted te ensure that Building and Safety would be charged with investigating
objective evidence for zoning violations and does not viclate privacy laws. Further, City Attorney, Amy
Brothers, noted that the language in the Ordinance mirrors the language in Newport Beach’s ordinance and
that the court in Pacific Shores noted in interpreting the Newport Beach ordinance that there was nothing on
the face of the ordinance that would give rise to a privacy claim. Pacific Shores Properties |LC v, City of
Newnport Beach, Case No. SACV-08-457 jVS, Oct. 25, 2010.
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and therefore will not be forced to close simply because of their location in low density
zones.

The Los Angeles County Department of Mental Health (DMH) has made various unverified
claims that there are some disabled residents living in “supportive housing” in R1and R2
zones that will be affected by the Ordinance. We do not believe that this is accurate.

First, the “supportive housing” in R1 and R2 zones referred to by DMH appear to be licensed
and may in fact be Community Care Facilities which are not affected by the Proposed
Ordinance. In arecent article in the Los Angeles Daily News, Rene Turner of DMH referred
to her concern regarding the Ordinance’s affect on “licensed clinics.” See Los Angeles Daily
News, “Group Home Limits Sent to LA, City Council” February 10, 2011. At the City Planning
Commission hearing on February 10, Ms. Turner referred to the existence of “supportive
housing” in 30 homes located in R1and R2 zones housing 180 residents. The numbers
suggest that these 30 houses are Community Care Facilities serving 6 residents each. Ifin
fact they are licensed Community Care Facilities serving 6, they would be protected by State
law and the Ordinance from being zoned out of any areas and they would be allowed to
remain.

Second, we believe that DMH misapplies California iaw governing “supportive housing.”
California Health and Safety Code Section 1504.5 provides that “supportive housing” is
housing for disabled individuals in which each tenant “holds a lease or rental agreement in
his or her own name and is responsible for paying his or her own rent.” DMH has
interpreted this to mean that the Ordinance would prohibit supportive housing in R1and R2
zones because of the Ordinance’s one lease requirement.

Section 1504.5 requires only that the resident have a lease in his or her own name and not
that the lease be a separate lease. In other words, if a resident is listed as a joint tenant,
they are still permitted to live in “supportive housing.” Furthermore, the Code itself states
that a tenant must “be individually responsible for arranging any shared tenancy.” Thus, the
Code governing “supportive housing” anticipates the need for shared tenancies. Inorder to
comply with the Proposed Ordinance, DMH would simply have to put all of its supportive
housing residents in a single housekeeping unit on one lease in order to maintain its housing
in Rt and R2 zones. This hardly seems to be an unfair burden, given the important need for
protecting low density zones from being overrun by boarding homes and the need to house
the disabled.

B. California State Law and The City’s Proposed Ordinance in a Nutshell

1. California Statutory Law Creates Licensed Community Care Facilities

Pursuant to California State Law all Community Care Facilities (CCF) must be licensed by the
state. See CA Health & Safety Code, Section 1503. Likewise, CCF’s providing 24-hour
residential non-medical services to people who are recovering from problems related to
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alcohol or drugs and who need treatment® must be licensed by the California Department of
Aicohol and Drug programs. See CA Health & Safety Code, Section 1502; California
Department of Alcohol and Drug Programs, www.adp.ca.gov/Licensing/index.shtml.

2. Licensed Community Care Facilities Serving 6 or Fewer Residents

California state law does not permit municipalities to regulate licensed CCF’s serving 6 or
fewer residents differently than they would any other single family dwelling. See CA Health
& Safety, Sec. 11834.23. The Proposed Ordinance incorporates this statutory requirement.

3. The Ordinance Regulates Community Care Facilities Serving 7 or More

The Proposed Ordinance deems Community Care Facilities serving 7 or more to be a Public
Benefit giving them the right to locate in low density neighborhoods and requires them to
meet the following 7 performance standards: (1) sufficient parking, (2) access to the facility
without interfering with traffic, (3) noise levels must be sufficiently modulated to ensure
adjacent residents are not disturbed, (4) the existing residential character of the building
shall be maintained, (5) security lighting shall not be seen from adjacent residential
properties, (6) prohibits an unreasonable disruption of the peaceful enjoyment of adjoining
neighborhood properties, and (7) total occupancy must not exceed two residents for every
bedroom.

4. The Ordinance Clearly Defines “Boarding Houses”

The Zoning Code currently prohibits boarding houses in single family and R2 (or “duplex
zone™) zones. See Exhibit 1, Department of City Planning Report, dated October 14, 2010, p.
9. However, the current code fails to adequately define “Boarding Houses” for purposes of
enforcement. The Proposed Ordinance’s provisions “significantly enhance the City’s ability
to take enforcement action against boarding or rooming houses operating illegally. These
provisions supplement and build upon existing laws and authority.” Exhibit 1, Department
of City Planning Report, dated October 14, 2010, p. 10. See also Exhibit 2, Department of City
Planning Report, dated February 10, 2011.

The Proposed Ordinance defines a boarding house as “A one-family dwelling where lodging
is provided to individuals with or without meals, for monetary or non-monetary
consideration under two or more separate agreements or leases, either written or oral, or a
dwelling with five or fewer guest rooms or suites of rooms, where lodging is provided to
individuals with or without meals, for monetary or non-monetary consideration under two
or more separate agreements or leases, either written or oral. Boarding or rooming house
does not include an alcoholism or drug abuse recovery or treatment facility, licensed;
community care facility, licensed; or residential care facility for the elderly, licensed.”

? “Treatment Services” are defined as “Detoxification, group sessions, individual sessions, educational
sesstonsg, or alcoholism or drug abuse recovery or treatment planning.” Title 9, CCR, Chapter 5, Section
10501(a)(5).
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5. The Ordinance Clearly Defines “Single Housekeeping Unit”

The Proposed Ordinance defines “Single Housekeeping Unit” as follows: “One household
where all the members have common access to and common use of all living, kitchen, and
eating areas within the dwelling unit, and household activities and responsibilities such as
meals, chores, expenses and maintenance of the premises are shared or carried out
according to a household plan or other customary method. If a resident owner rents out a
portion of the dwelling unit, those renters must be part of the household unit and under no
more than one lease, either written or oral. If a non-resident owner rents out the dwelling
unit, all residents 18 years and older have chosen to jointly occupy the entire premises of the
dwelling unit, under a single written lease and the makeup of the household occupying the
unit is determined by the residents of the unit rather than the landlord or property
manager.”

C. LA Coalition’s Recommendations for Strengthening the Proposed Ordinance

1. Amend the Ordinance to Include a Reasonable Transition Time for Relocation

Although we do not believe that the Ordinance will create homelessness or destabilize our
communities, we are concerned about those residents who may be required to relocate by
the passage of the Ordinance. Therefore, we recommend that the Ordinance be amended
to provide a reasonable period of time in which to relocate residents in R1and R2 zones
whose lodgings are deemed illegal pursuant to the Ordinance’s enactment.

2. Amend the Proposed Ordinance’s Definition of “Single Housekeeping Unit”

to Reqguire that When an Entity Other Than an Individual Owns a Dwelling

Unit, the Owner or Owners Shall be Considered Non-Resident Owners for
Purposes of the Definition

The Proposed Ordinance’s definition of “Single Housekeeping Unit” provides in part that “If
a non-resident owner rents out the dwelling unit, all residents 18 years or older have chosen
to jointly occupy the entire premises of the dwelling unit, under a single written lease and
the makeup of the household occupying the unit is determined by the residents of the unit
rather than the landlord or property manager.”

We recommend the following sentence be added to the end of the existing definition in
order to prevent entities, such as corporations and limited partnerships, from installing
boarding houses in the City’s low density neighborhoods: "When an entity other than an
individual owns a dwelling unit and rents the dwelling unit, the owner or owners shall be
considered non-resident owners for purposes of this definition.” (This is consistent with
Fannie Mae’s, Freddie Mac’s and FHA’s underwriting guidelines definition of “non-resident
owners.")
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3 Create a Cause of Action for Individuals
We recommend that the City include a provision which grants an LA City resident the right to
bring a civil law suit against the operator or owner of an illegally run boarding house. This
provision would be in the best interests of the City as it would relieve the City of some of the
financial burden involved in enforcing The Los Angeles Municipal Code (“LAM.C").

The California courts have held that legislative bodies, both at the state and municipal level,
can provide a private cause of action to efficiently further certain statutory purposes.
According to the California Supreme Court, the purpose for creating a private cause of
action for violation of a regulatory statute is “to supplement administrative regulation and
enforcement.” People v. Simon (1995) 9 Cal.4th 493, 516. Thus, a statute or ordinance may
expressly state that a person has or is liable for a cause of action for a particular viclation.
Doe v, Albany Unified School Dist. (2010) 190 Cal.App.4th 668 [118 Cal.Rptr.3d 507, 515-16].

There are numerous examples of State iaw and Los Angeles Ordinances that expressly
provide for a private cause of action:

¢ ‘Apersonis liable in a cause of action for sexual harassment’ when a plaintiff proves
certain elements. Civ.Code §51.9.
s Protects homeowners facing foreclosure from “equity purchasers.”
Civ.Code §1695-1695.14.
s ‘Any person who is detained in a health facility solely for the nonpayment of a bill
has a cause of action against the health facility for the detention.’
Health & Saf.Code § 1285(c).
* ‘Nothing in this article shall limit the right of any wage claimant to sue directly or
through an assignee for any wages or penalty due him under this article.” Lab.Code § 218.
» ‘Any person ... may bring an action to enjoin and restrain any violation of
this chapter and, in addition thereto, for the recovery of damages.’
Bus. & Prof.Code §17070.
* ‘Aclient who suffers any damage as the result of a violation of this article by any
lawyer may bring an action against that person to recover or obtain one or more
of the following remedies.’ Bus. & Prof.Code §6175.4(a).
« ‘Any person injured by a violation of this section may bring an action for the

recovery of damages, equitable relief, and reasconable attorney's fees and costs.’
Civ.Code §1748.7 (d).

The LAMC contains numerous provisions providing for private causes of actions in cases of
Code violations. The bulk of these provisions can be found in Chapter IV, Public Welfare,
Chapter XV, the Rent Stabilization Ordinance, and Chapter XVI, Housing Regulations.

In addition to providing a private cause of action, the state and local legislature can provide
“cost of suit” and “attorneys’ fees” provisions. Cognizant of the financial burden that
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bringing such private actions imposes on potential claimants, and in order to effectively
further the regulatory intent and enforcement, legislators have included these types of
clauses in many ordinances. See, e.g. LLA.M.C. §151.10 (rent stabilization ordinance); §163.06
(tenant relocation assistance program); §845.55, 45.64, 45.73, 45.89 (remedies for
prohibition against discrimination based on age, student status, mobile homes, AIDS
patients); §47.06 (civil remedies in tenant relocation assistance in converted apartments);
§47.50 (remedies in connection with narcotics and violent crime eviction program).

Recently, in Carter v. Cohen (2010) 188 Cal.App.4th 1038, the Court of Appeal confirmed an
award of attorney’s fees for the prevailing party in an action for violation of the Rent
Stabitilization Ordinance (“RSO"). The tenant was entitled to an award of her attorney’s fees
at trial and on appeal under RSO provision, L.A.M.C. §151.10, authorizing fee awards in
actions against landlords who demand rent in excess of the RSO limits,

Therefore, we propose the following language be included in the Proposed Ordinance:
Sec. 19.1 Enforcement

A. Civil Actions: Any person who intentionally or negligently violates any
provision of this article shall be liable in a civil action brought by the City
Attorney, the City Ethics Commission or by any person residing within the City
for an amount not more $5,000 per violation.

B. Injunctive Relief: Any person residing within the City of Los Angeles including
the City Attorney, may sue for injunctive relief to enjoin violations or to
compel compliance with the provisions of this article.

C. Costs of Litigation: The court may award to a party, other than an agency,
who prevails in any civil action authorized by this article, his or her costs of
litigation, including reasonable attorneys’ fees.

4. Require Public Hearings for all Public Benefits

The performance standards required by the Proposed Ordinance are of such a public nature
that it would behoove the City to require a public hearing in order to include neighborhood
comment before deciding whether a particular Community Care Facility serving 7 or more
has met the performance standards.

]1_

5. imit the Proximity of Boarding Houses and Licensed Community Care
cilitie

Fac s Ser vmg 7 or more to within 1000 feet of Sensitive Uses

In order to maintain the nature of the City’s neighborhoods, the Ordinance must limit the
proximity of boarding houses and licensed Community Care Facilities serving 7 or more to
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within 1000 feet of sensitive uses such as schools, playgrounds, churches and temples. This
will protect the quality of the City’s neighborhoods and ensure the safety of areas where
children congregate.

6. Limit the Concentration of Boarding Houses and Licensed Community Care
Facilities to within 300 feet of Similar Uses

in order to maintain the nature of the City’s neighborhoods and best serve the disabled, the
Ordinance must limit the concentration of boarding houses and licensed Community Care
Facilities within 300 feet of other similar uses.” This will ensure that no area of the City
suffers from an over concentration of these houses and facilities. The disabled transitioning
into society must not be relegated to a dumping ground, nor should any neighborhood,
regardless of its zone, be totally transformed by an over concentration of these houses. A
proximity limit on these houses and Community Care Facilities to other similar uses will
accomplish these goals.

7. Prohibit Second Hand Smoke from Burdening Adjacent Properties

The cumulative cigarette smoke from group homes, including unlicensed and licensed
facilities, is an extreme burden on adjacent properties, particularly those which house
children and the elderly. While recovering addicts and alcoholics should not be prohibited
from smoking where they live, it is appropriate that the effects of their smoking be
prohibited from burdening adjacent properties. '

in recognition of this impact, we recommend that the Proposed Ordinance be amended to
include that “No staff, clients, guests, or any other uses of a community care facility serving
seven or more or residents or operators of a boarding house may smoke in an area from
which the second hand smoke can be detected on any parcel other than the parcel upon
which the facility or boarding house is located.” See Newport Beach Ordinance 2008-5,
Section 20.91A.050(A).

D. LA Coalition’s Response to LA County Sober Living Coalition’s Arguments

In this section we address the arguments made by the LA County Sober Living Coalition in its
letter dated December 17, 2010, a copy of which is attached hereto as Exhibit 3.

1. The Sober Living Industry’s Insistence that it Successfully Self-Regulates is
Unfounded

The Sober Living Industry argues that it can successfully self-regulate its houses and that the
only problem houses are either not sober living houses at all or few and far between. Thisis

* California Mealth and Safety Code Section 1520.5 provides that in order to avoid overconcentration,
Community Care Facilities cannot be located within 300 feet of one another,
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not the experience of many residents living in communities which have sober living houses
and other types of boarding houses in their areas.

Many Neighborhood Councils, aware of the problems created by boarding houses in low
density zones, have passed motions in support (with some reservations) of the City’s
Proposed Ordinance. The following is a partial list of Neighborhood Councils and
Homeowners Associations that support the City’s Proposed Ordinance in principle:

Bel Air-Beverly Crest Neighborhood Council

Brentwood Community Council

Chatsworth Neighborhood Council

Coastal San Pedro Neighborhood Council

Empowerment Congress North Area Neighborhood Development Council
Empowerment Congress West Area Neighborhood Development Council
Encino Neighborhood Council

Granada Hills North Neighborhood Council

Harbor Gateway North Neighborhood Council

La Brea Willoughby Coalition

Neighborhood Council of Westchester/Playa

Northridge East Neighborhood Council

Northwest San Pedro Neighborhood Council

Old Granada Hills Residents Group

Pacific Palisades Community Council

Pacific Palisades Residents Association

Palms Neighborhood Council

Reseda Neighborhood Council

Silverlake Neighborhood Council

Surland-Tujunga Neighborhood Council

United Neighborhoods Neighborhood Council

West Los Angeles Neighborhood Council

West of Westwood Homeowners Association

Westside Neighborhood Council

Westside Regional Alliance of Councils

Westwood South of Santa Monica Blvd. Homeowners Association

Most of these motions and/or letters are posted on our website at
www.LACoalitiongNeighborhoods.org under “Documents and Resources.”

In addition, many of the City’s residents, having long suffered the effects of boarding houses
in their low density neighborhoods, have signed LA Coalition for Neighborhoods’ petition in
support of the City’s Proposed Ordinance. The petition is viewable on our website:
http://www.ipetitions.com/petition/laneighborhoods/.
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Furthermore, at multiple hearings the City has been inundated with evidence of the
problems associated with boarding houses, even well-run sober living houses, and they
include the following:

* Public urination and indecent exposure

* Public drunkenness and drug use

* Late night noise disturbances requiring police intervention

* Frequent calls for police assistance resulting in several arrests

* Increased calls for ambulances to the neighborhood

* Ratinfestation

* Children exposed to residents having sex in the leased property’s backyard
*  Multiple speeding cars daily

* Increased automobile traffic and street parking

* (igarette smoke in the front and backyards making adjacent yards unusable
* Increased trash from the number of lodgers living in a single family dwelling
* Significant increase in the number of animals living next door

* Foullanguage overheard by the adjacent yards and passersby on the streets

Finally, The Sober Living industry’s self-regulation argument again misses the point. The
Proposed Ordinance is necessary for the City to effectively regulate boarding houses in low
density neighborhoods, not to ensure that sober living homes will be well-run.

2. The Sober Living Industry’s Statement that Sober Living Homes are Not a_
Commercial Use is Astounding

Sober Living is a nationwide industry. It is a for-profit business, well-funded and hires paid
lobbyists and attorneys to speak at City hearings. A quick review of The Sober Living
Network’s website, www.soberhousing.net, establishes that these businesses are
generating hefty profits. In Los Angeles the rent charged each lodger ranges from $400 to
$10,000 per month, with many of the residences charging in the thousands per month. The
$2,500 average the Sober Living Network charges in the greater WLA area is the equivalent
of a monthly payment on a $500,000 mortgage at 4.75%. This is not affordable housing
serving the most needy populations. Each business that rents rooms to ten or more lodgers
is generating potentially over $1,000,000. If this is not a commercial enterprise, what is?

3. The Sober Living Industry’s Insistence that Nuisance Abatement is Sufficient.

Misses the Point of the Proposed Ordinance

The Sober Living industry’s insistence that Nuisance Abatement is sufficient to address the
problems caused by boarding houses in low density neighborhoods misses the point. The
mere existence of boarding houses in single family neighborhoods changes the quality and
nature of these residential neighborhoods. Nuisance Abatement could only address the so-
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called “Bad Apple” boarding houses, but would do nothing to remove all boarding houses
from low density neighborhoods.

The City seeks the Proposed Ordinance in order to clarify its definitions of “Family,”
“Boarding House,” and “Single Housekeeping Unit” in an effort to better enforce existing
zoning laws. “The proposed ordinance’s new and amended definitions significantly enhance
the City’s ability to take enforcement action against boarding or rooming houses operating
iflegally.” Exhibit 1, Department of City Planning Recommendation Report, October 14, 2010,
p. 10.

4. The Sober Living Industry’s Fair Housing Act Claims Are Without Merit
None of the cases cited by The Coalition in support of their Fair Housing claims are from
California or the Ninth Circuit and are therefore not instructive. The governing case in
California is Gamble v. City of Escondido, 104 F.3d 309 (1996). A copy of Gamble is attached
hereto as Exhibit 4.

a. Disparate Treatment under the Fair Housing Act

To bring a disparate claim, the plaintiff must first establish a prima facie case that similarly
situated non-disabled individuals are treated differently than disabled individuals.? “A
disparate treatment claim requires plaintiff to show that he has actually been treated
differently than similarly situated non-handicapped people.” Pacific Shores Properties LLC v.
City of Newport Beach, Case No. SACV-08-457 JVS, Oct. 25, 2010, citing Gamble, 104 F.3d at
305. See also Community House, Inc. v. City of Boise, 490 F.3d 1041, 1051 (9th Cir. 2007) and

Bay Area Addiction Research and Treatment, Inc. v. City of Antioch, 179 F.3d 725, 735 (9™ Cir.
1999).

Under the Proposed Ordinance all people who reside together in a boarding house are
treated the same, they are all prohibited in low density zones. Likewise, under the Proposed
Ordinance there is no disabled class that is treated differently from non-handicapped
people. Therefore, no prima facie case can be established. To ensure that a prima facie case
cannot be made in the future, the City needs to be able to produce evidence that it enforces
the Proposed Ordinance’s single housekeeping unit requirement and prohibition of boarding
houses in low density zones, against similarly situated non-disabled persons. For example,
evidence that the City equally enforced these provisions against non-disabled students who
chose to live together outside the definition of a single housekeeping unit would satisfy this
burden.

4 While the Sober Living Industry is fond of railing against the City for its purported intentional discrimination,
evidence of discriminatory intent is irrelevant in a claim for disparate treatment, in the absence of a discriminatory
act, Pacific Shores at 10-11, citing Schwarz v. City of Treasure Island, 544 F.3d 1261, 1216 and Oxford House-C v,
City of St. Louis, 77 F.3d 249, 252 (8® Cir. 1996).
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Second, assuming somehow that the prima facie case can be established, which we believe
it cannot, then “the burden shifts to the defendant to articulate a legitimate,
nondiscriminatory reason for its action. Gamble, 104 F.3d at 305.

In evaluating the piaintiff's disparate treatment claim the Ninth Circuit in Gamble concluded
that “the reason the City advances for its decision, concern for the character of the
neighborhood, is legitimate and nondiscriminatory.” Similarly, in 2003, the Attorney
General, relying on California case law, opined that “the courts of this state have stated that
the operation of boarding house businesses may be excluded from a residential zone.” See
City of Santa Barbara v. Adamson, (1980) 27 Cal.3d 123; City of Chula Vista v. Pagard (1981) 115

Cal.App.3d 785, 792; Seaton v. Clifford (1972) 24 Cal.App.3d 46, 51; Sechrist v. Municipal Court
(1976) 64 Cal.App.3d 737, 746.

Thus, not only is there no prima facie case, the plaintiff’s case fails when the City asserts that
its legitimate and nondiscriminatory reason for prohibiting boarding houses in R1 and R2
rests on its concern for the character of these neighborhoods. As discussed more fully
below in Section (D)(9), the City’s legitimate purpose is well founded on a plethora of
evidence.

b. Disparate Impact Claims under the Fair Housing Act
“To establish a prima facie disparate impact case, a plaintiff must establish ‘at least that the
defendant’s actions had a discriminatory effect.”” Gamble, 104 F.3d at 306.

Under disparate impact theory, the elements of a Fair Housing Act prima facie case are “(1)
the occurrence of certain outwardly neutral practices, and (2) a significantly adverse or
disproportionate impact on persons of a particular type produced by the defendant’s facially
neutral acts or practices.” Gamble, 104 F.3d at 306. Further, “A plaintiff must prove the
discriminatory impact at issue; raising an inference of discriminatory impact is insufficient.”
id.

Admittedly, the Proposed Ordinance is an outwardly neutral practice and thus the first
element would be satisfied. However, a claim for disparate impact would fail because there
is no proof that the Ordinance produces a significantly adverse or disproportionate impact
on persons of a particular type.

The Ninth Circuit has explained that “[t}he relevant comparison group to determine a
discriminatory effect on the disabled is other groups of similar sizes living together.
Otherwise all that is demonstrated is a discriminatory effect on group living.” Gamble, 104
F.3d at 306-307. The Ninth Circuit has specifically stated that a comparison between the
disabled group and single families is inappropriate to establish discriminatory effect. Id. at
307.
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There is no disabled group that can estabilish that other groups, similarly situated, are
treated differently under the Proposed Ordinance because all that can be demonstrated is
that the Ordinance has a discriminatory effect on all group living. To ensure against a
successful claim of disparate treatment, the City need only enforce the proposed ordinance
evenly against all boarding houses in low density neighborhoods.

c. Reasonable Accommeodation under the Fair Housing Act

The Los Angeles Municipal Code provides a process by which the disabled may apply for
reasonable accommodation pursuant to the Fair Housing Act. LLA.M.C. Chapter 1, Article 2,
Sec. 12.22 provides that any disabled person may apply to the Director of Planning for a
reasonable accommodation order. The accommodation may only be granted to an
individual with a disability, and is only valid so long as that individual requires the
accommodation. Pursuant to the Code, a reasonable accommodation order may not be
granted to an individual with a disability if it results in a fundamental alteration of the City's
land use and zoning program. There can be no claim for the denial of reasonable
accommodation until the City denies such a request without proper justification.

The Sober Living Industry’s Fair Housing Act ciaims are without merit.
5. The Sober Living Industry Misinterprets City of Santa Barbara v. Adamson

in City of Santa Barbara v. Adamson, (1980) 27 Cal.3d 123, the California Supreme Court held
that a city may not prohibit persons from living together on the basis that they are unrelated
and therefore cannot define “Family” for purposes of its zoning code as limited to only

people who are related.

The City’s Proposed Ordinance defines “Family” as “One or more persons living togetherin a
dwelling unit as a single housekeeping unit.” The Proposed Ordinance defines “Single
Housekeeping Unit” as “One household where all the members have common access to and
common use of all living, kitchen, and eating areas within the dwelling unit, and household
activities and responsibilities such as meals, chores, expenses and maintenance of the
premises are shared or carried out according to a household plan or other customary
method. If all or part of the dwelling unit is rented, the lessees must jointly occupy the unit
under a single lease, either written or oral, whether for monetary or non-monetary
consideration.”

Neither the definition of “Family” nor the definition of “Single Housekeeping Unit” hinges
on whether or not the members of the household are related and therefore do not run afoul
of Adamson.
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Furthermore, the Court in Adamson, while striking down a city ordinance that prohibited
non-related people from living together in a particular zone, noted that “’residential
character’ can be and is preserved by restrictions on transient and institutional uses
(hotels, motels, boarding houses, clubs, etc).” (ity of Santa Barbara, (1980) 27 Cal.3d 123,
133. The Court then noted that a city can impose zoning restrictions on the use of a property
and went out of its way to note that a city may appropriately zone-out boarding houses in
order to maintain residential character. To suggest that this case prohibits zoning
restrictions on boarding houses is absurd. A copy of Adamson is attached hereto as

Exhibit 5.

In 2003, the Attorney General, relying on Adamson and other California case law, opined that
“the courts of this state have stated that the operation of boarding house businesses may
be excluded from a residential zone.” See City of Chula Vista v. Pagard (1981) 115 Cal.App.3d
785, 792; Seaton v. Clifford (1972) 24 Cal.App.3d 46, 51; Sechrist v. Municipal Court (1976) 64
Cal.App.3d 737, 746. The (ity’s reliance on the Attorney General’s opinion is well-founded. A

copy of the Attorney General’s opinion is attached hereto as Exhibit 6.

6. The Sober Living Industry’s Suggestion that the Single L.ease Provision Poses.
a Problem for Sober Living is Unfounded and Fallacious

The Proposed Ordinance’s single lease provision requires joint leases for residents in low
density zones. The Sober Living Industry suggests that this requirement is detrimental
because individual lease agreements are required to protect property owners, residents, and
surrounding neighbors in the event that a disruptive tenant must be evicted. Joint tenancy
does not mandate that a landlord initiate eviction proceedings against all of the tenants in
order to evict one. In the event of a transgression by one resident, a landlord is not required
to evict the entire group, can instead choose to initiate eviction proceedings against only the
transgressor and re-write the lease with the remaining tenants. California Code Civ.

Proc. §1164°.

Furthermore, the Sober Living Industry knows that its insistence that the [ease provisionis a
burden is untrue. At several meetings with City Officials in attendance, we have heard

% “No person other than the tenant of the premises and subtenant, if there be one, in the actual occupation of
the premises when the complaint is filed, need be made parties defendant in the proceeding, nor shall any
proceeding abate, nor the plaintiff be nonsuited for the nonjoinder of any person who might have been made
party defendant, but when it appears that any of the parties served with process, or appearing in the
proceeding, are guilty of the offense charged, judgment must be rendered against him or her. in case a
defendant has become a subtenant of the premises in controversy, after the service of the notice provided for
by subdivision 2 of Section 1161 of this code, upon the tenant of the premises, the fact that such notice was not
served on each subtenant shall constitute no defense to the action. All persons who enter the premises under
the tenant, after the commencement of the suit, shall be bound by the judgment, the same as if he or they had
been made party to the action.”
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members of the Sober Living Industry brazenly declare that if the Proposed Ordinance is
enacted they will seek to circumvent it by simply signing a joint lease with all the members
of the residence whenever a new resident moves in. This would suggest that the single
lease provision does not present a burden at all.

7 The Sober Living Industry’s Argument that Multiple Leases Ensure the
Maintenance of a Safe_and Healthy Living Environment is Unfounded

To support the notion that multiple leases are required to ensure a safe and healthy living
environment for its residents, The Sober Living Industry offers three ideas: (1) landlords
must be able to remove wayward tenants, (2) The Sober Living Industry is able to weed out
problem residents and in essence can adequately self regulate and (3) the City has not
provided evidence of the need to regulate boarding homes.

First, as stated above in section (D)(6), landlords have the ability to remove a non-complying
tenant without evicting complying tenants, even when there is one joint lease. Second, the
Sober Living Industry’s suggestion that its member homes sufficiently self regulate their
homes is contrary to the experience of many Los Angeles residents. The question of self-
regulation is more fully discussed in section (D)(1) above. Third, as is discussed more fully in
section {D)(1), the City has in fact provided evidence of the negative impacts of boarding
houses in low residential districts and there has been ample testimony regarding their
negative impacts from residents who have attended the City Planning Commission’s
hearings on this issue.

8. The Ordinance Would Not Eradicate Group Homes for Persons with
Disabilities

The Proposed Ordinance would not eradicate group homes for persons with disabilities.
Licensed CCF’s serving 6 and fewer are permitted in ali zones. Licensed CCF’s serving 7 or
more are permitted in all zones provided they meet the performance standards. Boarding
houses have never been permitted in low density neighborhoods. The Proposed Ordinance
seeks to strengthen the City’s existing laws to reiocate boarding houses to higher density
zones where the City believes they belong.

9. The Sober Living Industry’s Argument that the Proposed Ordinance’s

Definition of “Family”’ Violates Adamson is Without Merit

In City of Santa Barbara v. Adamson, the California Supreme Court held that a city may not
prohibit persons from living together on the basis that they are unrelated and therefore
cannot define “Family” for purposes of its zoning code as limited to only people who are

related.
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The City’s Proposed Ordinance defines “Family” as “One or more persons living together in a
dwelling unit as a single housekeeping unit.” The Proposed Ordinance defines “Single
Housekeeping Unit” as “One household where all the members have common access to and
common use of all living, kitchen, and eating areas within the dwelling unit, and household
activities and responsibilities such as meals, chores, expenses and maintenance of the
premises are shared or carried out according to a household plan or other customary
method. If all or part of the dwelling unit is rented, the lessees must jointly occupy the unit
under a single lease, either written or oral, whether for monetary or non-monetary
consideration.”

Neither the definition of “Family” nor the definition of “Single Housekeeping Unit” hinges
on whether or not the members of the household are related and therefore do not run afoul
of Adamson.

10. Sober Living Houses Serve a Purpose if Properly Located
We agree with The Sober Living Industry’s claim that sober living houses can, if properly
operated, serve a purpose for persons recovering from alcohol or drug addiction. However,
we do not believe that these homes must be located in low density neighborhoods to be
effective. Zoning is a question of balance. The City has a legitimate interest in maintaining
the character of its low density neighborhoods. In order to achieve this goal, the City must
limit transient lodging to higher density zones.

In conclusion, the City’s Proposed Ordinance is a smart, well balanced approach that takes
into account both the needs of the disabled and maintains the character of low density
neighborhoods. The Ordinance permits, as it must pursuant to state law, Community Care
Facilities serving 6 and under to locate in low density neighborhoods. Further, the
Ordinance permits Community Care Facilities serving 7 or more, which meet certain
performance standards, to locate in low density neighborhoods, as a matter of right. Finally,
the Ordinance permits boarding houses, including sober living houses, in R3 and higher
density zones. The limits the Ordinance places on boarding houses is practical, well thought
out and serves a legitimate purpose.

Sincerely,

Rebecca Lobl

President

LA Coalition for Neighborhoods
www.LACoalitiongNeighborhoods.org

LANeighboorhoods{@gmail.com

This letter was prepared by Rebecca Lobl and Fran Vincent in order to help explain the issues
and does not represent a legal opinion. Paid for by LA Coalition for Neighborhoods.
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EXECUTIVE SUMMARY

For over 40 years, state and federai governments have favored de-instifutionalizing persons
with disabilities and encouraged their placement in homes in residential neighborhoods. This
policy Is implemented in California by the Community Care Facilities Act of 1873, This Act
regulates facilities for persons with special needs who require personal services, supervision,
or assistance essential for sustaining the gctivities of daily living. This proposed ordinance
(Appendix A) brings the Los Angeles Municipal Code (LAMC) into conformance with State law,

Part 1 of this report discusses how the proposed ordinance balances the goals of the
Community Care Facilities Act with maintaining the quality of life In single-family
neighborhoods by regulating State licensed facilities. Although the proposed ordinance does
not change City zoning praclice for such facilities with six or fewer residents, it codifies that
they are permitted in any zone where single-family uses are allowed, as mandated by State
law. However, the proposed ordinance does modify City practice for such facilities with seven
or more residents by permitting them as “public benefits”, As public benefits in the agriculiural,

_residential, and commercial zones, these Stafe licensed faciliies must meet performance

standards on an array of land use issues such as parking, noise, and lighting.

 Part 2 of this report discusses new terms and provisions that focus on boarding and rooming

houses, Specifically, the proposed ordinance creates a clear distinction batween group homes
inhabited by families and those operating as boarding houses. Since boarding houses are
incompatible with lower density residential neighborhoods, this difference will work toward the
broader goal of neighborhood protection. Modifying existing définitions of family and
boarding/rooming house and adding the definition of single housekeeping unit provides
effeciive tools for the City to enforce its zoning laws with respect to transient types of group
homes operating in single-family neighborhoods,  This objective is primarily met by defining a
family as persons living as a single housekeeping unit with residents under one lease; at a
boarding/rooming house lodging is provided to individuals under two or more leases.

Part 2 also summarizes the current Transient Occupancy Residential Structures ordinance and
the Administrative Nuisance Abatement ordinance. Both existing ordinances aiready enable
enforcement against transient residential uses in single-family neighborhoods. This section
also describes how the new definition for Correctional or Penal Institution to include group
homes for parolees will prohibit them in single-family neighborhoods. Currently, a group
parolee home can operate as a family in any single-family zone; however the new definition
rastricts them, as it does any correctional institution, as a conditional use in all zones. Lastly,
this section discusses how the proposed ordinance will prectude group homes from locating in
single-farnily residences within RD Zones.
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STAFF REPORT

REQUEST

On October 24, 2007, Councitman Grelg 8mith introduced Motion CF 07-3427 (Smith-Reyes)
requesting a report describing the ordinances enacted by Murrieta, Riverside, and other cities
in California 1o regulate sober living homes; and further requesting that the Planning
Department and Department of Building and Safety, in consultation with the City Attorney,
recommend land use controls that can be enacted citywide to regulate sober living homes
(Attachment 4),

On August 5, 2008, the Planning and Land Use Management Commitiee (PLUM) met to hear
public comment on the Planning Department's report and recommended that City Councll
adopt the report (Attachment 5). On August 13, 2008, the City Council adopted PLUM's
recommendation (Attachment 6). _

BACKGROUND

On Octobher 24, 2007, Councilman Greig Smith introduced Motion CF 07-3427 {Smith-Reyes)
requesting a report from the Planning Department to recommend land use controls for sober
living homes.

Councilman Smith was responding to concerns from constituents regarding sober living homes
located in residential areas. Residents throughout Los Angeles have raised similar concerns
about high occupancy and overconcentration of sober living homes. Further, residents have
identified certain homes as the cause of secondhand smoke, panhandling, aggressive
behavior, foul language, traffic congestion, parking problems, and excessive noise.

Planning Department staff investigated four ordinances enscted by other cities and determined
that these ordinances were all flawed in some way, and thus, with the exception of Newport
Beach, which was the most comprehensive, were not appropriate models for Los Angeles,
Analysis of these ordinances is included in Attachment 5.

Staff also conducted extensive research, reviewed numerous materials and met with
representatives of the City Attorey’s office, the Department of Building and Safety (DBS), and
the Housing Department. This involved exiensive examination of state law regarding
community care facilities, state and federal fair housing laws, and pertinent court cases. '

On July 24, 2008, the Planning Depariment released its Report on Sober Living Homes and
Recommended Land Use Controls (Attachment 5) to the Planning and Land Use Management
(PLUM) Commitiee. '

On August 5, 2008, during the PLUM hearing, a number of residents spoke aboyt the
negative impact sober living homes have on their neighborhoods, Specifically, they were
concemed about three and four bedroom houses with 15 to 20 occupants who are noisy,
rowdy, and harass the neighbors. They requested that the ordinance prohibit group residential

4
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facilities in A, RA, RE, RS, and R1 zones and that it require 1,000 feet between facilities and
2,000 feet from facilities to schools. They ailso requested higher fees for conditional use
applications,

Other speakers at the PLUM hearing described the benefits of sober living homes in proviging
an appropriate means for recovering alcoholics and drug addicts fo make a healthy transition
from treatment fo life at home. Not wanting the City io violate the civil rights of the residents in
sober living homes, they pointed out that the Federal Fair Housing Act requires that no
restrictions be placed on sober living homes that are not applicable to the whole neighborhood.

After much public discussion and consideration, PLUM recommended that Council approve the
Planning Department’s report.

On August 13, 2008, City Council adopted PLUM's recommendation. Specifically, Council
instructed “the Planning Depariment, in consultation with the Depariment of Building and
Safety and the City Atforney, o prepare a comprehensive ordinance that: regulates licensed
community care faclilities, regulates licensed aicohol and drug abuse treatment facilities,
regulates unlicensed group residential uses, reguiates unlicensed group residential homes
operating as businesses in a residential zone, and is prepared in accordance with sound
zoning principles, the Community Care Faciliies Act, state and federal law, and case law."

Faollowing the PLUM hearing, the Planning Department, in consultation with DBS and the City
Attomey, met with and received communications from community members, Council offices,
the Los Angeles Police Department, Neighborhood Councils, the Los Angeles Housing
Department, the network and coalition of Sober Living Homes, community care facility

~ operators, and their representatives and attorneys.

On February 7, 2009, Planning Department staff met with the Los Angeles Neighborhood
Councit Coalition (LANCC).

On February 14, 2009, Planning Department staff met with the Neighborhood Council Plan
Check,

On Maréh 26, 2009, Planning Department staff met at Devonshire House in Chatsworth with
representatives from several neighborhood councils.

tnput offered at these meetings concerned the overconceniration of licensed and unlicensed
facilifies and homes and problems of parking, noise and incompatibility with the neighborhood
caused by particular facilities. The community also recognized that the ordinance might impact
their own homes as well as sober living homes. For exampie, they wanted to know if the
ordinance would prevent homeowners from renting their homes to tenants.

On May 11, 2009, Planning Department staff met with owners and operators of sober living
homes, community care facilities, and alcohol and drug recovery or treatment facilities and
their representatives.
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On November 11, 2009, Planning Department staff met with a smaller group of providers and -
representatives. Meeting attendees generally approved of the Planning Department's proposal
to reguiate residential facilities and alcohol/drug recovery or freatment facilities serving seven
or more residents as public benefits,

On November 20, 2009 and May 11, 2010, an inter-deparimental working group that
consisted of the DBS, Cily Attorney and the Planning Bepariment met o further refine

ordinance recommendations.

Based on the extensive research and input from all interested parties, stakehoiders, and City
depattments noted above, staff concluded that the proposed ordinance (Appendix A) would
best serve the public interest.

DISCUSSION

The proposed ordinance inciudes new terms and provisions for licensed community cate
facilities and boarding/rooming houses. [t builds upon existing zoning code provisions that
protect the character of established residential neighborhoods. In addition, the ordinance
eliminates redundant and unnecessary provisions regarding foster care homes and the
“location of hospitals, sanitariums and clinics for mental, or drug or liquor addict cases”.

Part 1: Requlating State Licensed Community Care Facilities

The LAMC currently does not address nor define State licensed community care facilities. The
proposed ordinance adds definitions of State licensed faciliies and includes regulations for
facilities that serve six or fewer residents and those that serve seven or more residents.

Definitions

The broposed ordinance adds three definitions to the LAMC. Aithodgh' the definitions are
different, as a general category, all three of these are considered as and may be called
“community care facllities.”

Alcoholism or Drug Abuse Recovery or Treatment Facility, Licensed - As defined in
Section 1502 of the Mealth and Safety Code, any premises, place, or building licensed by the
Siate of California that provides 24-hour residential nonmedical services to adults who are
recovering from problems related to alcohol, drug, or alcohol and drug misuse or abuse, and
who need alcohol, drug, or alcohol and drug recovery treatment or detoxification services.

Community Care Facility, Licensed - As defined in Section 11834.02 of the Health and
Bafety Code, any faciiity, place or building licensed by the State of California that is maintained
and operated to provide nonmedical residential care, day freatment, adult day care, or foster
family agency services for children, adults, or children and adults, including but not imited to,
thedphysicaiiy handicapped, mentally impaired, incompetent persons, and abused or neglected
children. '
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Residential Care Facifity for the Elderly, Licensed - As defined in Section 1569.2 of the
Health and Safety Code, a housing arrangement licensed by the State of California ¢hosen
voluntarlly by persons 60 years of age or over, of their authorized representative, where
varying levels and Intensities of care and supervision, protective supervision, or personal care
are provided, based upon thelr varying needs, as determined in order 10 be admitied and fo
remain in the facility. A Residential Care Fagcility for the Elderly may house residents under 80
years of age pursuant {0 Section 15668.316 of the Health and Safety Code and provide heatth-
related services pursuant to Section 1568.70 of the Health and Safety Code,

Licensed facilities for six or fewer residents

As mandated by State law, any community care facility Is currently permitted by right in any
zone that allows residential uses. Incorporating these State laws into the City's zoning code
will clarify the process for staff and applicants and increase transparency for the community,

Licensed facilities for seven or more residents

The proposed ordinance categorizes those community care facilitles serving seven or more
residents as "Public Benefits” in the agricultural, residential and commercial zones when
meeting all of the required performance standards, including parking, noise and density. A
Pubdlic Benefit is a use that is permitted through a ministerial process that does not require a
public hearing or letter of determination. Public Benefits that do not meet the performance
standards may seek approval through an altemative compliance process, which requires a
public hearing and Director’s determination.

Licensed community care facilities provide a benefit to the public by serving members of the
City's community who are in need of special care. The advantages of regulating these facilities
as public benefits are fwofold. First, it holds all such facilities to standards that protect both the
community and the residents to ensure that the residential quality of the neighborhood is
maintained. Second, it is a ministerial process and thus does not place an undus burden on
City staff and permits staff to focus atiention on abating and eliminating problems when they
do arise.

This proposed ordinance serves the City's housing goals and objectives to prevent
homelessness by providing appropriate facilities for people, especially the mentally and
physically disabled, who otherwise would be in danger of becoming homeless. The community
as a whole benefits by being assured that people in need have a safe regulated environment in
which to live and receive services.

The following seven performance standards will apply to licensed community care faclhtles
with seven or more residents:
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e Parking

o Alcoholism or Drug Abuse Recovery or Treatment Facilities - one on-site parking
space for each resldent. Thus, any such facility would have a minimum of seven
on-site spaces.

o Community Care Facllities and Residentlal Care Facilities for the Elderly - a
minimum of two on-site spaces for each facility, with an additional 0.2 space
provided for each resident above the seventh resident, Since only staff and,
typically, not residents have vehicles, the required number of on-sits spaces
would increase incrementally at the rate of 0.2 per resident. Thus, a facility for
seven o nine residents would require two parking spaces; a facility with ten 10 14
residents would require three spaces, and a facility with 15 to 19 residents, four
spaces, and 80 on.

e Access: The facility must avoid interference with traffic by providing access through
driveways and/or loading docks for deliveries and pickups.

¢ Noise: The facility must conform to the City's noise regulations pursuant 1o Chapter 11
of the zoning code; any household noise or music shall be sufficiently modulated to
ensure that adjacent residents are not disturbed.

¢ Residential character: In the agricultural and residentlal zones, the existing residential
character of the building and site shall be maintained, including the exterior facade,
landscaping, fences, walls, lawn areas, and driveways.

» Night Lighting: Security night lighting shail be shielded so that the light source cannot
be seen from adjacent residential properties.

s Peaceful enjoyment: The facility shall not create an unreasonable level of disruption
or interference with the peaceful enjoyment of adjoining and neighborhood properties.

¢ Density: Total occupancy must not exceed two residents for every bedroom or guest

room. Therefore, facilities for seven or more residents must have at least four bedrooms
or guest rooms,

Part 2: Requlating Boarding/Rooming Houses

Boarding/rooming houses are not operated as s:ngia housekeepmg units. [n essence, a single
housekeeping unit is one household comprised of individuals occupying a single dwelling unit
with alf members having access to the entire unit and household chores, meals and
maintenance are either shared or carrled out according to a mutuglly agreed upon household
plan. Because boarding houses are not operated as single housekeeping units, they tend to
be more transient in character, and as such often do not fit into the established character of
low-density residential neighborhoods.
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During the Planning Department's public cutreach, community members identified problems
associated with boarding houses that are not operated as single housekeeping units, Some of
these boarding houses are sober living homes, which are group living arrangements for
persons recovering from alcoholism or drug addiction but provide no care or supervision, As
such, they are not licensed and regulated by the State. Since persons recovering from algohol
and drug addiction are considered to be disabled, they are protected from discrimination by the
Americans with Disabilities Act and the Federal Fair Housing Act. Thus, any regulation that
treats sober living homes less favorably than analogous uses is discriminatory and therefore
unlawful, Accordingly, to protect the character of low-density residential neighborhoods,
address the community’'s concerns, and ensure a lawful ordinance, the Planning Department
therefore recommends new provisions intended to strengthen the regulation of the broader
category of boarding or rooming houses without singling out sober living homes, as such,

New Ordinance Provisions
Definitions of “Family” and "Single Housekéeping Unit”

The definition of family is. important to describe permitted uses In residential zones. The
constitutional right to privacy prohibits local governments from requiring members of a dwelling
unit be related by blood, marriage, or adoption. As such, any definition of family requiring that
members of a household be related Is illegal. in 2008, the definition of family in the LAMC was
amended 1o read as follows: "One or more persons living together in a dwelling unit, with
commen access to, and common use of all living, kitchen, and eating areas within the dwelling
unit,” The definition of family was potentially broad enough to include miore than a single
housekeeping unit. :

The proposed definition of single housekeeping unit will require members of a single
housekeeping unit to ocoupy a dwelling unit undet one lease, whether written or oral. A desire
to clearly distinguish a single housekeeping unit from a boarding house served as the impetus
for this revision,

The proposed ordinance revises the definition of Family to be “One or more persons living
together in a dwelling unit as a single housekeeping unit” Adding the new term of single
housekeeping unit within the definition of family, defined in larger detail below, provides more
detailed parameters for both regulation and enforcement while stili respecting constitutional
rights o privacy.

Definftion of “Boarding/Rooming House”

The zoning code currently prohibits boarding or rooming houses in single-family and the R2 (or
‘duplex zone") zones. They are permitied by right in the muitiple-family zones (including the
RD “restricted density” zone) and all commercial zones. '

The proposed ordinance establishes a bright line between the definition of boarding or rooming

house, on the one hand, and the definition of a family (as a singie housekeeping unit in one
dwelling unit} on the other. The main distinction that the new ordinance establishes is that if

9
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lodging is provided to individuals under two or more separate leases or agreements, then the
facility is a boarding or rooming house, By contrast, all lessees in a single housekeeping unit
must be under one lease. Thus, a homeowner may still take in boarders or roommates, bui all
of the boarders and roommates must be on the same lease or agreement, Likewlise, a non-
resident homeowner may still lease or rent out his or her home, but everyone living in the
house must be on the same lease or agreement. The legal basis for making this bright line
distinction comes from a 2003 California Atforney General opinion (see Aftachment 7).

In addition to this amended definition, the new ordinance proposes {o prohibit the operation of
one-family dwellings as boarding or rooming houses on lots zoned RD. The RD zone is an
intermediate multi-family zone with lower permiited densities than the R3, R4 or R5 zones but
more than the R2 zone. In Los Angeles, many tracts zoned RD are actually improved with
single-family homes, To ensure that one-family homes are not converted into boarding or
rooming houses in these residential neighborhoods, the new ordinance includes an exception
from the RD zone list of permitied uses.

Definition of “Correctional or Penal Institution”, New

While the zoning code provides a public process for projects requesting a conditional use
permit fo build a correctional or penal institution, it does not provide a definition for one, The
proposed ordinance adds the definition for correctional or penal institution as “any building
including a prison, jail, or haifway house used for the housing or provision of services to
persons under sentence from a federal, state or county court, or otherwise under the
supervision of the State of California Department of Corrections or successor agency.”
Currently, a group parolee home can operate as a family; however the proposed new definition
fimits them, as it does any correctional institution, as a conditional use in all zones.

Existing Code Provisions

The proposed cordinance’s new and amended definitions significantly enhance the City's ability
o take enforcement action against hHoarding or rooming houses operating ilflegally. These
provisions suppiement and build upon existing laws and authority, as further discussed below.

Transient Occupancy Residential Structutes

About 20 years ago, a problem arose when owners of apartment buildings started converting
apartments to rooms for transient residents, thus creating a “hotel" in a building previously
occupied by long term tenants. In 1992, the City Councit addressed this problem by amending
the LAMC to prohibit and regulate transient occupancy residential structures. This ordinance
provided DBS with tangible parameters and an enforcement tool to cite any group residential
uses where occupancy is fransient. Specifically, the ordinance amended the LAMC by:

« adding a definition for fransfent occupancy residential structures as a ‘“residential
building designed or used for one or more dwelling units or a combinafion of three or
more dwelling units and not more than five guest rooms or suites of rooms wherein
occupancy, by any person by reason of concession, permit, right of access, license, or

10
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other agreement is for a period of 30 consecutive days or less, counting portions of
calendar days as full days;”

« prohibiting transient ocoupancy residential structures in the R1, R2, and R3 low-density
residential zones; and

s requiring a conditional use permit for transient occupancy residential structures in the
R4 and RS muiti-family zones and the C commercial zones, if located 500 feet or less
from an A or R zone,

Administrative Nuisance Abatement

The City's Administrative Nuisance Abatement ordinance authorizes, "the City's zoning
authorities fo protect the public peace, health and safety from any land use which becomes a
nuisance; [and] adversely affects the health, peace or safety of persons residing or working in
the surrounding area , . .."

Neighbors may bring complaints that a land use (either commercial or residential) is creating a
nuisance to the aitention of the Office of Zoning Administration through their Council District
office, or other means. The Planning Department will investigate the complaint and determine
whether the Director should file a case against the owner/operator of the subject property.
After a public hearing, the Director may impose conditions on the property. in subsequent
hearings, the Direcior may impose additional conditions or revoke the use aitogether.

CONCLUSION

The Planning Department recognizes the importance of maintaining the quality of life in the
City’'s single-family neighborhoods while supporting the de-institutionalizing of persons with
special needs and encouraging their placement in homes in residential neighborhoods as
favored by federal and state policy. The proposed ordinance addresses regulation and

“enforcement concerns by filling in the gaps that exist in the current vague definitions and

regulations. Adding tangible parameters and creating a set of reguiations that do not violate
fair housing laws fill in the existing regulation and enforcement gaps especially when applied
collectively with existing regulations, The proposed ordinance achieves an equitable solution
that maintains the City's priority of neighborhood character preservation through enforceable
quantifiable standards while meeting the State's Community Care Fagility Act requirements.

11
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APPENDIX A

ORDINANCE NO.

A proposed ordinance amending Sections 12.03, 12.08, 12.07, 12.07.01, 12.08,
12.08.1, 12.08.3, 12.08.5, 12.09.1, 12.09.5, 12.10, 12.12, 12,12.2, 12.21, 12.22, 12.24, and
14.00 of the LAMC adding definitions of Communily Care Facility, Residential Care Facility for
the Eiderly, and Alcohofism or Drug Abuse Recovery or Treatment Facilify to the LAMC fo
bring it into conformance with the California Community Care Facilities Act. As mandated by
State law, the ordinance permits these State licensed facilities with six or fewer residents in
any zone that permits smgie—fam;?y homes. it also permits those with seven or more residents
as public benefits, requiring performance standards. The proposed ordinance also amends
the definitions of Boarding or Rooming House and Famify to provide clear guidelines for the
appropriate enforcement of boarding homes with transient characteristics and prohibits
Boarding or Rooming Houses in one-family dweilings zoned RD. Lastly, it adds a definition for
Correctional or Penal Institution to ensure that group homes for parolees are classified as
conditional uses.

THE PEOPLE OF THE CITY OF LOS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Section 12.03 of the Los Angeles Municipal Code is amended to add or amend the
following terms alphabetically:

ALCOHOLISM OR _DRUG ABUSE RECOVERY OR TREATMENT FACILITY,
LICENSED, As def ned in Section 11834.02 of the Health and Safetv Code, any premises
place or building licensed by the State of California that provides 24-hour residential
nonmedical services to adulis who are recovering from problems related to alcohol, drug or

alcohol and drug misuse or abuse, and who need alcohol and drug recovery treatment or

detoxification services.

or wrthout meais for monetaw or non-mcne’tarv cons:dera‘aon under two or more sggaratg

agreements or Ieases either written or oral, or a dwelling with five or fewer guest rpoms or
suites of rooms, where loc_ic;:nq is prowded to individuals with or without meals. for monetary or
non-monetary consideration under two or more separate agreements or Ieases gither wrrbten‘
or oral, Boarding or rooming house does not include an alcoholism or drug abuse recovery or

treatment facility, licensed community care facility, licensed: or residential care facllity for the

elderly, licensed.

COMMUNITY CARE FACILITY LIGENSED. As defined in Section 1502 of the Healih
and Safetv Code, any fac;lttyj place or bulldan licensed by the State of Caiifornlg that is
maintained and operated to provide nonmedical residential care, day treatment, aduit day
care, or foster family agency services for children, adults. or children and adults, lncludma but
not limited {o. the physically handicapped. mentally impaired, incompetent persons, ; abused or
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-neglected children.

CORRECTIONAL OR PENAL INSTITUTION. Anv building including a prison, jail, or
haifway house used for the housma or provision of services to persons vnder sentence from a
federal, state or county court, or otherwsse under the superyision of the State of California
Department of Corrections or successor agency.

FAMIL‘( One or more persons l!vmg together m a dwe!hng un;’c m%he@mmmmseess
: - as a single

housekeepmq unft

RESIDENTIAL CARE FACILITY FOR THE ELDERLY, LICENSED. As defined in
Section 1569.2 of the Heaith and Safetv Code, a housing arrangernent licensed by tha §_tate of

California chosen Volun’tamz by persons 60 vears of age or over. or thenr au’zhonzed

representative, where varying levels of intensities of care _and supervision, brotectwe

~ supervision, or personal care are grovided, based upon their varying needs, as determmed in

order to be admitted and to remain in the facility. A Residential Care Facility for the Elder)
Licensed, may house residents under 80 vears of age pursuant to Section 1569.318 of the
Health and Safety Code and provide heaith«»relg;ed services pursuant to Sgction 1569, 70 of
the Health and Safety Code,

SINGLE HOUSEKEEPING UNIT. One household where ail the members have
commen access o and cOMmMON Use of all living, kitchen., and ealing areas within the dmelling
upit, arid household activities and_responsibilities such as meals, chores, expenses and
maintenance of the premises are shared or carried out according to a househoid planor other

customary method. If all or part of the dwelling unit is rented. the lessges must jointly occupy

the unit under a sindle lease, either written or oral, whether for mongtam or ncn—monetagy
consideration,

Sec. 2, New Paragraph 17 is added to Subsection A of Section 12.05 of the Los Angeles
Municipal Code to read:

17._Alcoholism or drug abuse recoverv or treatment facilities, licensed: community care
facilities, licensed: and res;dent;al care fagﬂrtaes for the elderiv, izoensedj for six or fewer
residents.

Sec. 3. New Paragraph 15 is added to Subsection A of Section 12.07 of the Los Angeles
Municipal Code to read:

18. _Alcoholism or drug abuse regovery or treatment facilities, licensed; community care
facilities, licensed; and residential care facilities for the elderly, licensed: for six or fewer
residents,

Sec. 4. New Paragraph 10 is added o Subsection A of Section 12.07.01 of the Los Angeles
Municipal Code 1o read:
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10. Aicohohsm or drug_abuse recovery or freatment facilities, licensed; community care
facilities, licensed: and resnden’c;al care facilities for the eideriv, licensed; for six or fewar
residents. .

Sec. 5. New Paragraph 10 is added o Subsection A of Section 12.08 of the Los Angeles
Municipal Code to read: .

10. _Alcoholism or drug abuse recovery of treatment facilities, licensed; community care

faclist;es E;cansed and residentlai care facal:t:es for the elderly, hcensed for six or fewer
reSidents

Sec. 6. New Paragraph 7 Is added to Subsection B of Section 12.08.1 of the Los Angeles
Municipal Code fo read:

7. Alcoholism or drug abuse recovery or treatment facllities, licensed: communi G
facilities, licensed: and residential care facilities for the eldery, licensed: for s six or fewer

residents,

Sec. 7. New Paragraph 8 is added to Subsection B of Section 12.08.3 of the Los Angeles
Municipal Code to read:

8. Alcoholism or drug abuse recovery or treatment fagilities, licensed; commum
facilities, licensed; and residential care fac;!;tles for_ the elderly, licensed: for six_or fewer
residents.

Sec. 8. New Paragraph 6 is added to Subsection B of Section 12.08.5 of the Los Angeles
Municipal Code to read:

8. Alcoholism or drug abuse recovery or treatment faciliies, licensed: commumg care
facilities, licensed; and residential care facilities for the elderly, licensed: for six or fewer
re353dents

Sec 9. New Paragraph 12 is added to Subsection A of Section 12.00.1 of the Los Angeles

Municipal Code to read:;

12, Alcohoi;sm or drug abuse recovery or treatment facilities, licensed; community care
facilities. licensed: and residential care facilities for the elderly. licensed: for six or fewar
residents.

Sec. 10. New Paragraph 7 is added fo Subsection B of Section 12.09.5 of the Los Angeles
Municipal Code io read:

1. Alcoholism or drug abuse recovery or treatment facilities, licensed: community care
facﬂltles licensed: and resudentlai care facilities for the eiderly, licensed: for six or fewer
residents,
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See. 11. New Paragraph 13 is added to Subsection A of Section 12.10 of the Los Angsles
Municipal Code to read: .

13. _Alcoholism or drug abuse recove :
facilities, licensed; and residential care facilities for the eideri

residents.

Sec¢. 12. New Paragraph 13 is added to Subsection A of Section 12.12 of the Los Angeles
Municipal Code to read:

13. _Alcoholism or drug abuse recovery or treatment facilifies, licensed: community carg
facili ies, hcensed anol_festdentsai care. facahties for the giderly, licensed: for six or fewer
re&den’ts

$ec, 13, New 'Paragraph 15 is added to Subsection A of Section 12.12.2 of the Los Angeles
Municipal Code to read:

15, Alcoholism or drug abuse recovery of treatment facilities, licensed; communit ‘
facilities; lncensed'_ and residential care facilities for the elderly, licensed; for six or fewer
residents.

Sec. 14. New Sub-subparagraph (6) added to Subparagraph (d) of Paragraph 4 of Subsection

A of Section 12.21 of the Los Angeles Municipal Code to read:

(6) _Anv alcoholism or drug abuse recovery or freatment facility, licensed;
community care facility, licensed; or res;denttal care facility for the elderly, 1|c>ensed shall mee't

the following reguirements for automobile parking spaces:

M fthe alcoholism or drug abuse recovery or freatment facility,

licensed; community care facility, licensed; or residential care facility for the eiderig* licensed:

is for six or fewer residents, then the fagility shall meet the requirements for automobife parking
spaces set forth in Section 12.21 A 4 (a) of this Code; or

(i) if the alcoholism or drug abuse recovery or treafment
facility, licensed, is for seven or more residents, then one automobile parking space must be be

provided for every resident; or

(i) If the community care facility, licensed, or residential
care facility for the elderly, licensed, is for seven residents, then & minimum of two automogﬁg
b@ ;

additional resident over the number seven.

Sec 15. Subsection D of Section 12.21 of the Los Angeles Municipal Code is deleted;
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Sec. 16. A new Subdivision 30 is added to 8ubsectson A of Section 12.22 of the Los Angeles
Municlpal Code fo read:

30. Boarding or Rooming Houses in the RD Zone, Notwithstanding
Section 12.09.1 of this Gode any 5
Wﬂg or rooming house,

& provisions of

Sec. 17. Paragraph 8 of Subsectmn X of Section 12.24 of the L.os Angeles Municipal Code is
deleted:

Sec 18. Subsection A of Section 14.00 of the Los Angeles Municipal Code is amended to read:

A.  Public Benefit Projects and Performance Standards. Whare not permitted by right or by
Conditional Use Permit pursuant to Subsections U, V or W of Section 12.24, the following public
benefit uses are permitted in any zone, unless restricted 1o certain zones or locations. The uses
shall meet the following performance standards or alternative compliance measures approved
pursuant to Subsection B.

Upon the Director's defermination that the public benefit use mests the stated performang
standards, the Director shall record a covenant of the detarmmatlon with the Office of the Count)g
Recorder, The covenant shail be valid as long as the property is used as a public benefit. The
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covenant must be removed when the land s no longer used as a public beneflt,

ifthe use falLs o enerate.m g

Sec. 19. A new Paragraph 10 is added o Subsection A of Section 14.00 of the Los Angeles
Municipal Code 1o read:

10 A!cohoilsm or drug_sbuse recovery

residents in the A, . and C zones.

{g) Performance standards:

cets the applicable automobile parking space reguirements

11 of this C ; 5
adiacent ragdants are _not disturbed:;

4) Inthe Aand R zones, the existing residential character of the building and
site are maintained, including the exterior facade, landscaping. fences, walls. lawn areas, and

driveways:

does not create an unreasonable level of disruption or

interference with the Deacefui en;ogmant of adioining and neighborhood Dronarg{as;

(7) Total occupangy in the facility does not exceed two residents for every
bedroom or guest room.,

s: Alcoholism or drug abuse recovery or treatment fa acilities, community
care facilities, and residential care facil:ties for the elderly for seven or more residents in the A,
R and C zones shall be compatible with the characier of the neighborhood and not adversely

e safetv and weifar'e of the persons residing in_the facility or the
nelghborhood. Parking. traffic and transportation impacts shall be insignificant, The operation
must comply with state law and must have a state license. The number of remdents allowed
per facility is limited in order to kee densi

Sec 20. The City Clerk shall certify ...
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DEPARTMENT OF CITY PLANNING
RECOMMENDATION REPORT
CITY PLANNING COMMISSION CASE NO: CPC-2009-800-CA
DATE: February 10, 2011 CEQA: ENV-200¢-801-ND
TIME; after 8:30 a.m.” LOCATION: Cltywide
PLACE: Los Angeles City Hall COUNCIL DISTRICT: All
200 North Spring Street PLAN AREAS: All

Room 350
Los Angeles, CA 20012

PUBLIC HEARING REQUIRED
MATTER CONTINUED FROM MEETINGS OF OCTOBER 14, 2010 and NOVEMBER 4, 2010

SUMMARY: A proposed ordinance (Appendix B) defining Community Care Faciillly, Licensed;
Resldential Care Faclifty for the Elderly, Licensed; and Alcoholism or Drug Abuse Reocovery or
Treatment Facility, Licensed bringing the LAMC Into conformity with State law; regulating these
facities ag public benefits; defining Single Housekeeping Unft and amending the definitions for
Boarding or Rooming House and Family,

RECOMMENDED ACTIONS:

1. Adopt the initial and supplemental staff reports (dated Ccolober 14, 2010 and February 10,
2011) as its reports on the subjedt,

2, Adopt the findings in Attachment 1,

3, Approve the Nagative Declaration as the CEQA clearance on the subject.

4, Approve the proposed ordinance In Appendix B and recommend its adoption by the City

Counail, 6/
MICHAEL LOGRANDE ALAN BELL, AICP o
Direptor of Planning Deputy Director
74%#% W - LU W
LINN K, WYATT ;HQMAS ROTHMANN '
Chief Zoning Administrator City Planner, Code Studies

Teigphone: (213) 878-1370

ARVICE TO PUBLIC! *The exact time this report will be considersd during the meeting 1s uncertain sinve there may be
several ofhier tem$ on the agenda, Written communication may be mafied o the Commission Becretariat, 200 North Maln Street,
Room 532, L,os Angeles, GA 50012 (Phone No. 213/978-1800). While all written communications are given o the Commission for
consideration, the Inftfal packets are sent a week prior to the Commission's meeting date, i you chellenge these agends ltems in
court, you may be limited to ralsing only those ssues you or somsone eise raised at the public hearing agerdized hereln, er in
written corespondence on these matlers delivered to this agenoy at o prior to the public hearing, As & govered enfity under Titls I
of the Amerivans with Disablliies Act, the City of Los Angeles does net discriminate on the basis of disabllity, antl upon request, will
provide reasonable accommeodation 1o ensure equal acoess 10 these programs, services, and activities.  Sign languasge interpreters,
asgistive listering devices, or ofher sudliary aids and/or other services may be provided upon request. To ensure svaliability of
services, please make your request no lafer than three working days (72 hours) prior to the meeting by calling the Cominission
Secretariat at 213/978-1300,



r

CPC-2009-800-CA
Supplemental Report

TABLE OF CONTENTS
Summary ... O SN o 3
Staff Report - - v or i e 4
Conclusion ...ccvmmcicimivinins P .4

Appendix B — Proposed Crdinance
Attachment 1 — Findings



7

C )

CPC-2009-806-CA
Suppiemental Report

SUMMARY

For over 40 years, state and federal governments have favored de-institutionalizing
persons with disabiliies and encouraged their placement in homes in residential
neighborhoods.  Such policies are implemented in California through the Community
Care Facllities Act of 1973. The Act regulates facilities for persons with special needs
who require personal services, supervision, or assistance essential for sustaining the
activities of daily living. The proposed ordinance {Appendix B) brings the Los Angeles
Municipal Code (LAMC) into conformance with this State law,

The proposed ordinance (Appendix B) recognizes the importance of balancing the goals
of the Community Care Facilifies Act while maintaining the quality of life in single-family
neighborhoods.  Although State law prevents cities from regulating licensed facilities
serving six or fewer residents differently from other single-family residences, it does
allow for some regulation for licensed faclliies serving seven or more residents. As
such, the proposed ordinance simply categorizes the smaller facilities as by-right uses
in all zones that allow single-family residences and reguiates the larger facilities as
“public benefits” in those zones. Public benefits are permitted through a ministerial
process and are subject to parking, density, noise, and other land use based
performance standards.

The proposed ordinance also makes a clear distinction between family residences and
boarding/rooming houses by defining a family as persons who choose to live together
as a single housekeeping unit with residents under one lease and by defining a
boarding/rooming house as providing lodging to individuals under two or more leases.
As such, a dwelling unit may be regulated as a boarding/rooming house when the
residents occupy the dwelling unit under more than one lease. This distinction protects
the residential and stable character of single-family neighborhoods by making clear that
businesses and transient types of occupancy are not allowed.

| STAFF REPORT
BACKGROUND

On October 14, 2010 the P!annmngepar‘cmen’c presenied a proposed ordinance

~ (Appendix A) to the City Planning Commission (CPC) fo update the Los Angeles

Municipal Code (LAMC) regarding various ficensed community care facilities and other
retated items. One primary objective of that ordinance was to place definitions of
various licensed community care facilities info the LAMC in order to bring it into
conformance with State law. To distinguish boarding/rooming houses from families, the
ordinance amended the definitions for Boarding or Rooming House, Family, and added
the definition of Single Housekeeping Unit. In essence, a boarding house Is a
residential use where rooms are separately rented or leased to individuals and the
individuals do not constitute a single household. Appendix A also added a new
definition for Correctional or Penal Institution to include group homes for parolees,
thereby categorizing them as conditional uses in all zones (as explained below, this
definition has now been withdrawn),
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Over 80 people testified on this item with approximately equal numbers in opposition
and in favor, and the matter was continued to November 4, 2010 fo allow for additional
testimony. Following the hearings, the CPC directed staff fo organize a committee
comprised of Planning Department staff, a representative from the City Attomey's office,
and City Planning Commissioners to address the concerns raised at both hearings
regarding potential impacts of the proposed ordinance. The issues focused primarily on

the following:

1. What is the rationale for a higher parking requirement for Afcohofism or Drug

Abuse Recovery or Treatment Facilities versus the other licensed community

care facilities?

Neighborhoods should be notified of public benefits,

The proposed definition changes regarding Boarding or Rooming House and

Family may conflict with permanent supportive housing programs.

4. Will these revisions still allow business owners to piace tenants in single-family
homes in singie-family neighborhoods on a fluid lease?

@

DISCUSSION

The proposed ordinance (Appendix B} has two main objectives: (1) to update the LAMC
to be consistent with the goals of the Community Care Facilities Act; and (2) to create a
clear distinction between family residences and boarding/rooming houses.

With regard to the Community Care Facilities Act, the proposed ordinance regulates
State licensed community care faciliies. Although the proposed ordinance does not
change City zoning practice for such facilities with six or fewer residents, it codifies that
they are permitted in any zohe where single-family uses are allowed, as mandated by
State law. However, the proposed ordinance does modify City practice for such
facilities with seven or more residents by permitiing them as “public benefits”, permitted
through a ministerial process subject 1o parking, density, noise, and other land use
based performance standards.

With regard to distinguishing between dwelling units inhabited by families and those
operated as boarding/rooming houses, the proposed ordinance modifies existing
definitions of family and boarding/rooming house and adds the definition of single
housekeeping unit. This objective is primarily met by defining a family as persons who
choose {o live together as a single housekeeping unit with residents under one lease
and by defining a boarding/rooming house as providing lodging to individuals under two
or more leases. These definitions provide effective tools for the City to enforce its
zoning laws with regard to businesses and fransient types of occupancy that are not
allowed in single-family neighborhoods.
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During the Planning Department's public outreach, community members identified
problems associated with certain residential uses that are not operated as single
housekeeping units but rather as de facto boarding/rooming houses. Some of these
residential uses are sober living homes, which are group living arrangements for
persons recovering from alcoholism or drug addiction but provide no care or
supervision, As such, they are not licensed and regulated by the State. Since persons
recovering from alcohol and drug addiction are considered o be disabled, they are
protected from discrimination by the Americans with Disabllities Act and the Federal Fair
Housing Act. Thus, any regulation that treats sober living homes less favorably than
analogous uses is discriminatory and therefore unlawful,

Accordingly, to protect the character of low-density residential neighberhoods, address
the community's concerns, and ensure a lawful ordinance, the Planning Department
therefore recommends new provisions intended o strengthen the regulation of the
broader category of boarding or rooming houses as distinguished from single
housekeeping units without singling out sober living homes.

The CPC-initiated subcommitiee reviewed the issues raised at the public hearings. The
subcommitiee met three times with planning staff and the City Attorney. In addition to
these meetings, staff met with various mental health care providers, briefed PlanCheck
NC, received information from the Los Angeles County Department of Mental Health
and the Los Angeles County Probation Department, and reviewed the Mayor's Policy on
homelsssness titled “Home For Good.” Based on the subcommittee and other meetings
and other ressarch staff has modified its original recommendations as discussed below.

in respense fo item #1, the separate parking requirement originally proposed in
Appendix A for Alcoholism or Drug Abuse Recovery or Treatment Facility, licensed, for
seven or more residents has been changed to be consistent with the parking
reguirements for other licensed community care faciliies. Staff did not find any
conclusive evidence that residents of these facilities use personal vehicles substantially
more than residents of other licensed community care facilities.

In response to item #2, the Planning Department recognizes the importance of
stakeholder notification and therefore public notification will now be required of all public
benefits, This new requirement will inform adjacent property owners, the applicable
neighborhood council, and the City Council district office of the new public benefit.
Because public benefits are by-right as long as specified performance standards are
met, they cannot be denied or appealed, MHowever, notification of the new use will also
inform neighborhood stakeholders of required performance standards and the process
for revoking non-compliant public benefits.

In response to item #3, the placement of homeless persons in licensed community care
faclities in any zone that permits single-family residences will be aliowed, and
opportunities for this housing type encouraged, under this proposed ordinance. Based
on the information provided by the Mayor's office, the “Home for Good” program,
establishing permanent supportive housing for the homeless, will primarily be operating

5
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in multi-family residential and commercial zones, Conseguently, there is Insufficlent
justification for carving out any exceptions to the ordinance as proposed.

In tesponse to itern #4, the definition of Single Housekeeping Unif has been refined to
add that the adult residents of this residential use have chosen o live together and
determine the makeup of the household rather than the landiord or property manager.

in addition to the issues raised at the public hearing, the Planning Depariment has
removed sections of the proposed ordinance that pertain o Correctional and Penal
Institutions and Group Homes for Parciees and Probationers. Further research is
necessary on this issue and a follow-up ordinance will comprehensively address it,

CONCLUSION

8Bynchronizing the LAMC with the California Community Care Facilities Act reinforces

_the City's commitment to maintaining the guality of life in single-family neighborhoods

while supporting the de-institutionalizing of persons with special needs. The proposed
ordinance addresses regulation and enforcement concerns by filling in the gaps that
exist in the current vague definitions and regulations. The proposed ordinance achieves
an equitable solution that maintaing the City's priority of neighborhood character
preservation through enforceable quantifiable standards white meeting the State's
Community Care Facility Act requirements.



APPENDIX B

ORDINANCE NO.

A proposed ordinance amending Sections 12.03, 12.05, 12.07, 12.07.01, 12.08,
12.08.1, 12.08.3, 12.08.5, 12.09.1, 12.09.5, 12.10, 12.12, 12.12.2, 12.21, 12.22, 12.24, and
14.00 of the LAMC adding definitions of Community Care Facility, licensed; Resldential Care
Facility for the Elderly, licensed, and Alcoholism or Drug Abuse Recovery or Trealment Facility,
ficensed to the LAMC to bring it into conformance with the California Community Care Facilities
Act. As mandated by State law, the ordinance permits these State licensed facilities with six or
fewer residents in any zone that permits single-family homes. It also permits those with seven
or more residents in any zone that permits single-family homes as public benefits, requiring
performance standards. The proposed ordinance also amends the definitions of Boarding or
Rooming House and Family to provide clear guidelines for the appropriate enforcement of
boarding homes with transient characteristics and prohibits Boarding or Rooming Houses in
one-family dwellings zoned RD.

THE PEOPLE OF THE CITY OF LOS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Section 12.03 of the Los Angeles Municipal Code is amended to add or amend the
following terms alphabetically:

ALCOHOLISM OR DRUG ABUSE RECOVERY OR TREATMENT FACILITY,
LICENSED. As defined in Section 11834.02 of the Health and Safety Code, any premises,
place_or building licensed by the State of California that provides 24-hour residential
nonmedical services to adults who are recovering from problems related fo alcohol, drug or
aicohol and drug misuse or abuse, and who need alcohol and drug recovery treatrment or
detoxification services.

BOARD&NG OR ROOM!NG HOUSE %{@%@ﬂtﬁ%ﬂg—%@:ﬁﬁ—aﬂdﬁm

A onemfamtiv dwelhnq where iodcﬂnq is Drowded to mdwwfuals wath or

Without meals, for monetarv or non-monetary consideration under two or more separate
agreements or leases, ejther written or orai, or a dwelling with five or fewer quest rooms or
suites of rooms, where lodging is provided to individuals with or without meals, for monetary or
non-monetary consideration under two of rmore separate agreements or leases, either written
or oral. Boarding or rooming house does not include an aicoholism or drug abuse recovery or
freatment facility, licensed:; community care facility, licensed; or residential care facility for the
glderly, licensed,

COMMUNITY CARE FACILITY, LICENSED. As defined in Section 1502 of the Health
and Safety Code, any facility, place or buiiding licensed by the State of California that is
maintained and operated to provide nonrmedical residential care, day treatment, adult day care,
or foster family agency services for chiidren, adults, or children and adults, including but not
limited to, the physically handicapped, mentally impaired, incompetent persons, abused or

neglected children.
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FAMILY. One or more persons Elvmg together ina dwe%hng umt v«qth—eemm@waeeess
#-as a single

n3_levels of Intensities of care and supervision, prolectlve
o, or health-related services are provided, based upc :

nvoﬁmy d.Safsfy Gode. 2 houeaing

ewl@s pursuant toSectron 1569'70 oftha Health and Safety Code.

SINGLE HOUSEKEEPING UNIT. One household where al the members have
common access to and commaon use of all living, kitchen, and eating areas within the dwelling
unit, and household activiies and responsibilities such_as meals, chores, expenses and
maintenance of the premises are shared or carried out according to a household plan or other
customary method, If a resident owner rents out a portion of the dwelling unit, those renters
must be part of the household and undsr no more than one lease, either writen ororal. i a
nen-resident owner rents out the dwelling unit, all residents 18 vears and older have chosento
iointly occupy the entire premises of the dwelling unit, under a single written lease and the
makeup of the household occupying the unit is determined by the residents of the unit rather
than the landlord or property manager.

Sec, 2. New Paragraph 17 is added to Subsection A of Section 12.05 of the Los Angeles
Municipal Code to read: .

17. Alcoholismor drug abuse recovery or freatment facilities, licensed; comimunity care
facilities, licensed: and residential care facilities for the elderly, licensed: for six or fewer
residents.

Sec, 3. New Paragraph 15 is added to Subsection A of Section 12.07 of the Los Angeles
Municipal Code to read:

15, Alcoholismm or drug abuse recovery or treatment facilities, licensed: community care
facilities, licensed; and residential care facilities for the elderly, licensed: for six or fewer
residents.

Sec. 4. New Paragraph 10 is added to Subsection A of Section 12.07.01 of the Los Angeles
Mumcnpai Code to read:

10. Aicoholism or drug abuse recovery or treatment facilities, licensed: community care
facilities, licensed: and residential care facilities for the elderly, licensed: for six or fewer
residents.
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Sec. 5. New Paragraph 10 is added to Subsection A of Section 12.08 of the Los Angeles
Municipal Code to read:

10. Alcoholism or drug abuse recovery ot treatment facilities, licensed: community care
facilities, licensed: and residential care facilities for the elderly. licensed: for six or fewer
residents,

Sec. 6. New Paragraph 7 is added to Subsection B of Section 12.08.1 of the Los Angeles
Municipal Code to read.

7. Alcoholism or drug abuse recovery or treatment facilities, licensed: community care
facilities, licensed: and residential care facilities for the elderly, licensed: for six or fewer
residents.

Sec, 7. New Paragraph 8 is added to Subsection B of Section 12.08.3 of the Los Angeles
Municipal Code to read:

8. Alcoholism or drug abuse recovery or treatrment facilities, licensed; community care
facilities, licensed: and residential care facilifies for the elderly, licensed: for six or fewer
residents.

Sec. 8. New Paragraph 6 is added to Subsection B of Section 12.08.5 of the Los Angeles
Municipal Code to read:

8. Alcoholism or drug abuse recovery or treatment facilities, licensed; community care
facilities, licensed: and residential care facilities for the elderly, licensed: for six or fewer
residents,

Sec. 9. New Paragraph 12 is added to Subsection A of Section 12.09.1 of the Los Angeles
Municipal Code fo read:

12. Alcoholism or driug abuse recovery or freatment facilities, licensed: community care
faciities, licensed; and residential care facilities for the elderly, licensed: for six or fewer
residents.

Sec. 10. New Paragraph 7 is added to Subsection B of Section 12.09.5 of the L.os Angeles
Municipal Code to read:

. 7. Alcoholism or drug abuse recovery or treatment facilities, licensed: community care
facilities, licensed; and residential care facilities for the elderly, licensed: for six or fewer

residents.
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Sec. 11. New Paragraph 13 is added to Subsection A of Section 12.10 of the L.os Angeles
Mumcxpai Code to read:

13. Alcoholism or drug abuse recovery or treatment facilities, licensed: community care
facilities, licensed:; and residential care facmt:as for the elderly, licensed; for six or fewer
residents.

Sec. 12. New Paragraph 13 is added to Subsection A of Section 12.12 of the Los Angeles
Municipal Code to read:

13. Aleoholisim or druq abuse recovery or freatment facilities, licensed: community care
facilities, licensed: and residential care facilities. for the elderly, licensed: for six or fewer
residents.

Sec. 13. New Paragraph 15 is added to Subsection A of Section 12.12.2 of the Los Angeles
Municipal Code to read:

15._Alcoholism or drug abuse recovery or freatment facilities, licensed; community care

facilities, licensed: and residential care facilities for the elderly. licensed: for six or fewer
residents,

Sec. 14. New Sub-subparagraph (6} added to Subparagraph (d) of Paragraph 4 of Subsection
A of Section 12.21 of the Los Angeles Municipal Code to read:

{8) Any alcoholism or drug abuse recovery or freatment facility, licensed;
community care facility, licensed: or residential care faciity for the elderly. licensed: shall meet
the following reguirements for automobiie parking spaces:

(i) I _the, licensed; community care facility, licensed: or
residential care faciiity for the elderly, licensed: is for six or fewer residents, then the facility
shall meet the requirements for automobiie parking spaces set forth in Section 12.21 A4 (a) of
this Code or

(i) If the alcoholism or drug abuse recovery or treatment facility,
licensed; community care facifity, licensed, or residential care facility for the elderly, licensed, is
for seven residents, then a minimum of two automobile parking spaces must be provided, with
0.2 automobile parking space provided for each additional resident over the number seven,

Sec 15. Subsection D of Section 12.21 of the Los Angeles Municipal Code is deleted:




B-5

Sec. 16. A new Subdivision 30 is added to Subsection A of Section 12.22 of the Los Angeles
Municipal Code to read:

30. Boarding or Rooming Houses in the RD Zone. Notwithstanding the prévisions of
Section 12.00.1 of this Code, any one-family dwelling located on a lot zoned RD shall not be
used as a boarding or rooming house.

Sec. 17. Paragraph 9 of Subsection X of Section 12.24 of the Los Angeles Municipal Code is
deleted:

Sec 18. Subsection A of Section 14.00 of the Los Angeles Municipal Code is amended to read:

A. Public Benefit Projects and Performance Standards. Where not permitted by right or by
Conditional Use Permit pursuant to Subsections U, V or W of Section 12.24, the following public
benefit uses are permitted in any zone, unless restricted to certain zones or locations. The uses
shall meet the following performance standards or aiternative compliance measures approved
pursuant to Subsection B. -

Upon the Director’s determination that the public benefit use meets the stated performance
standards, the Director shall record a covenant of the determination with the Office of the County
Recorder. The covenant shall be valid as jong as the property is used as a public benefit. The
covenant must be removed when the land is no longer used as a public benefit. Upon recordation
with the Department of City Planning of a covenant affirming the performance standards of a
public benefit, notification of the public benefit shall be sent to adjcining and abutting property
owners, the applicable cerlified neighborhood councit, and the applicable City Councii office.

Public notification shall identify the applicable performance standards and a statement that if the
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public benefit does not adhere to the performanice standards, the Director of Planning can revise
the performance standards or discontinue the use.

If the use fails to operate in accord with the stated performance standards the Director may
modify the conditions of operation or discontinue the use.

Sec. 18. A new Paragraph 10 is added to Subsection A of Section 14.00 of the Los Angeles
Municipal Code to read:

10. Alcoholism or drug abuse recovery or treatment facilities, licensed, community care
facilities, licensed, and residential care facilities for the elderly, licensed, for seven or mare
residents in the A, R, and C zones.

(8) Performance standards:

(1)  The facility meets the applicable automobile parking space requirements
set forth in Section 12.21A 4 (d)(6);

(2)  The facility avoids interference with traffic by providing access through

drivewavs and/or loading docks for deliveries and pickips:

3y  The facility conforms to the City's noise reguiations pursuant to Chapter 11

of this Code; any household noise or music shall be sufficiently modulated to ensure that
adjacent residents are not disturbed;

{4) Inthe Aand R zones, the existing residential character of the building and

site are maintained, including the exterior fagade, landscaping, fences, walls, lawn areas, and
driveways:

(B)  Security night lighting is shielded so that the light source cannot be seen
from adjacent residential properties;

(8) The facility does not create an unreasonable level of disruption or

interference with the peaceful enjoyment of adiocining and neighborhood properties;

{73  Total gcceupancy in the facility does not exceed two residents for every

bedroom or guest room as shown on the building plans approved by the Department of
Building and Safety.

(b) Purposes: Alcoholism or drug abuse recovery or treatment facilities, community
care facilities, and residential care facilities for the elderly for seven or more residents inthe A,
R and C zones shall be compatible with the character of the neighborhood and not adversely
impact the health, safety and welfare of the persons residing in the facility or the neighborhood,
Parking, traffic and transportation impacts shall be insianificant. The operation must comply
with State law and must have a State license. The number of residents alowed per facility is

limited in order to keep density within acceptable limits.
Sec 20. The City Clerk shall certify ...




ATTACHMENT 1

LAND USE FINDINGS

The City Planning Department recommends that the City Planning Commission, in
accordance with Charter Sections 556 and 558, find:

1.

in accordance with Charter Section 556, the proposed ordinance (Appendix B} is
in substantial conformance with the purposes, intent and provisions of the General
Plan in that it supports several of the Goals and Objectives outlined in the
Housing Element of the General Plan including:

Goal 1 of the City's Housing Element to create "a City where housing production
and preservation result in an adequate supply of ownership and rental housing
that is safe, healthy, sanitary, and affordable to people of all income levels, races,
ages, and suitable for their various needs’ which through implementation of
Obiective 1.1 which prompts the Department to “plan the capacity and develop
incentives for the production of an adequate supply of rental and ownership
housing for households of all income tevels and needs.”

Goal 3 of the City's Housing Element o create a City where there are “housing
opportunities for all without discrimination” by specifically addressing Housing
Objective 3.1 to "assure that housing opportunities are accessible to all residents
without discrimination on the basis of race, ancestry, sex, national origin, color,
religion, sexual orientation, marital status, familial status, age, disability (including
HIV/IAIDS), and student status” by identifying appropriate zones to locate
alcohol/drug recovery or freatment facilities and community care facilities serving
the disabled and other persons with special needs; and Housing Objective 3.2 to
“prormote fair housing practices and accessibility among residents, community
stakeholders and those involved in the production, preservation, and operation of
housing” by identifying appropriate zones to locate alcohol/drug recovery or
treatment facilities and community care facilities serving the disabled and other
persons with special needs;

Goal 4 of the City's Housing Element to create a "city committed to ending and
preventing homelessness” specifically addressing Housing Objective 4.1 to
“provide an adequate supply of short-term and permanent housing and services
throughout the City that are appropriate and meet the special needs of persons
who are homeless or who are at high risk of homelessness” by identifying
appropriate zones to locate alcohol/drug recovery or treatment faciliies and
community care facilities for persons who are in danger of becoming homeless
through implementation of Policy 4.1.6, which recommends “eliminating zoning
and other regulatory barriers to the placement and operation of housing facilities
for the homeless and special needs populations in appropriate locations
throughout the City” by permitting community care facilities in single-family zones;
and
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2. In accordance with Charter Section 558 (b)(2), the proposed ordinance (Appendix

B) will be in conformity with the public necessity, convenience, general welfare,
and good zoning practice in that it supports several goals of the Framework
Element of the General Plan.

Goal 3B of the Framework Element of the General Plan seeks to preserve the
City's stable single-family neighborhoods. Appendix B addresses Framework
Eiement Objective 3.5 “to ensure that the character and scale of stable single-
family residential neighborhoods is maintained allowing for infil development
provided that it is compatible with and maintains the scale and character of
existing development’” by providing effective tools for the City to enforce its
zoning laws with regard to businesses and fransient types of occupancy that are
not allowed in single-family neighborhoods.

Goal 3A of the Framework Element of the General Plan, fo create “a physically
halanced distribution of land uses that contributes fowards and facilitates the
City's long-term fiscal and economic viability, revitalization of economically
depressed areas, conservation of existing residential neighborhoods, equitable
distribution of public resources, conservation of natural resources, provision of
adequate infrastructure and public services, reduction of traffic congestion and
improvement of air quality, enhancement of recreation and open space
opportunities, assurance of environmental justice and a healthful living
environment, and achievement of the vision for a more livable city.” Appendix B
addresses Framework Element Objective 3.1 “Accommodate a variety of uses
that support the needs of the City's existing and future residents, businesses, and
visitors” through implementation of Policy 3.1.9 to “Assure that fair treatment of
people of all races, cultures, incomes and education levels with respect to the
development, implementation and enforcement of environmental laws,
regulations, and policies, including affirmative efforts to inform and involve
environmental groups, especially environmental justice groups, in early planning
stages through notification and two-way communication.”

Goal 4A of the Framework Elerment to create “an eqguitable distribution of housing
opportunities by type and cost accessible to all residents of the City” and
specifically addressing Framework Objective 4.4 to ‘reduce regulatory and
procedural barriers to increase housing production and capacity in appropriate
jocations” by identifying appropriate zones to locate alcohol/drug recovery or
treatment facilities and community care facilities serving persons with special
needs.

ENVIRONMENTAL FINDING

A Negative Declaration, ENV-2009-801-ND, was published on this matter on
March 18, 2009, and it was determined that this project will not have a significant
effect on the environment. An addendum to the Negative Declaration was issued
on November 19, 2009 to address ail changes to the proposed ordinance from its
original CEQA publication.



Los Angeles County Sober Living Coalition

Date: December 17, 2010
. Tos Los Angeles County Planning Commissioners, Alan Bell, Tom Rothmann, and Deputy
City Attorney Amy Brothers
From: leff Christensen, Project Director, Los Angeles County Saber Living Coalition
Attachments: Ordinance 2009-02, An Uncodified Ordinance of the Town of Truckee Regulating the

Placement and Permitting of Group and Transitional Housing,

Re: Proposed Boarding House Ordinance: Case Nurmber CPC-2009-800-CA and Council File
Number 07-34-27

At the November 4, 2010, Los Angeles City Planning Cormmission hearing on the proposed Boarding House
ordinance, Commissioners specifically requested input on the following three sets of issues:

{1) What specific parts of the ordinance would seriously and negatively impair the ability of sober living
homes to continue operating, which for sober living is the single lease requirement?

(2) What case law and other policy issues would help guide the city in its decision making; and

(3) A description of the contjnuum of recovery from addiction and how sober living fits into this
continuum,

The Los Angeles County Sober Living Coalition (LACSLC) has about 200 homes within the City of Los Angeles.
LACSLC is a member of the Sober Living Network which has over 500 member homes in Southern California.
Both organizations believe our member homes are being put in great peril by this proposed ordinance so we
are presenting information in this letter to Planners, Commissioners and the City Attorney’s office that
addresses these issues.

Section 1: Why a Single Lease Requirement isa Problem for Sober Living Homes

Following are reasons the single lease requirément would impair the ability of quality sober living homes to
exist in the neighborhoods of their choice.

A. Members of sober living famities need and expect more than secure tenancy,

Leases relate only to the privileges and responsibilities attendant to a dwelling and property. People who seek

residence in sober living homes do so for the safety and recovery support they receive there. Homes maintain

a recovery-centric environment in part through a set of behavioral requirements with which residents agree to
comply as a condition of acceptance

Office 310 924 7155 Faox 310 584-4540 E-Mail: fieldoffice@LACSLC.org
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into the family. The principal but by no means only requirement is that of abstinence from alcohol and drugs.
Sober living homes typically address other behavioral rules in individual agreements with residents, such as
always exhibiting good citizenship inside and outside of the home. Residents understand that adherence to
these rules is a condition of residence privileges, and that they may be asked to leave as a result of violating

them.

1t makes no sense to require ohe lease for all residents, If a resident must be evicted under such an agreement
all residents must be evicted.

A. Multiple leases ensure the maintenance of a safe and healthy living environment.

A home must be able to remove disruptive or substance abusing residents from the home for the safety of the
other residents and the safety of the neighborhood. Traditional families are often faced with the same painful

necessity of asking spouses or adL(it children to move out because they create similarly harmful conditions for

other family members. Our experience shows us that our member homes with their individual agreements do

an efficient job of rermoving problem residents than do related families living in the same neighborhoods as

our member homes,

Furthermore, it cannot be stated enough that the City of Los Angeles has yet to provide justification that
homes in which residents have multiple ieases are a bigger threat to community health and safety than are
homes without multiple leases. Why this is important will be further addressed in Section 2: Case Law.

B. The means which families employ for equitable sharing of household expenses is not central to their
rights to live together as a family.

The test imposed by the ordinance is defended by the City in part by a letter issued by the California Attorney
General in 2003 regarding what can be considered boarding houses. The letter references the California
Supreme Court decision in Gity of Santa Barbara v. Adamson, in which the court ruled that cities cannot define
family differently for related persons than for non-related persons. However, this AG opinton relates to an
ordinance from the City of San Luis Obispo, a city that did not, in its definition of boarding house, change the
definition of family to exclude people who live together with multiple leases as the City of Los Angeles
proposes to do. Neither does the AG opinion suggest that separate financial agreements trump Adamson’s
definition of family. Additionally, the AG opinion applied to commercial use and a sober living home is not
considered commercial use. Further, it is simply an advisory opinion, not a ruling.

We strongly disagree that the existence of separate agreements defines a boarding house when other
Adamson tests of family are met. The residents of the Adamson household had multiple payment
arrangements for meeting their household expenses as do the residents in our sober living homes.
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C. Requiring a single lease will not address in any satisfactory fashion the problems the city wishes to

eradicate.

Homes that violate nuisance abatement faws already do not follow the law. If they did they wouldn't be
problems. What does it matter to them what new requirement the City might enact, regardless of whether the
occupants of these homes live there under one lease or multiple leases?.

Recently there was a case in the news in which an unscrupulous person took possession of a vacant home. He
crammed many people into this residence with no leases whatsoever, and did so with no rights to the
property. Yet the City was able, within the past few weeks, to shut down that house along with two more
praoblem student rental homes and did so using existing policy. None of these homes were sober fiving homes.
Why do we need another regulation when the existing ones seemed to work fine for closing down problem

- homes when the City decides to apply its resources?

One thing was highlighted in citizen testimony before the Commission and in several community meetings
conducted by the Planning staff—much of the behavior which was the subject of neighbor complaints
shouldn’t be tolerated inh any neighborhood. The City claims that homes with multiple leases are nuisances,
with no evidence whatsocever to support this claim. Even if that were true, why then would the City not want
to deal directly with specific problem behaviors and why does the City want to pass on those perceived
preblems to less affluent and more densely populated residential neighborhoods?

D. This ordinance wouid eradicate existing group homes for persons with disabilities,

The vast majority of group homes for persons with disabilities are located within low density residential zones,
and these are homes that use individual leases per resident. This ordinance would force the relocation of
thousands of people now living in them. Los Angeles County Sober Living Coalition member homes in the City
of Los Angeles total just under 200 with approximately 2,000 persons residing in them. Best estimates are that
LACSLC member homes make up only a quarter of existing sober living homes in the city, so this ordinance
would potentially relocate, conservatively, around 7000 people just from sober living. Furthermore, there is an
undetermined number of independent living group homes for the mentally il that are not protected from this
ordinance by the state Mental Health Services Act. Other populations of disabled persons also live in group
homes with individual ieases.

As you will note in Section 2, Case Law of this document, in many fair housing cases the courts have ruled that
low density residential zones are where these homes need to be located.

Section 2: Federal Fair Housing Case Law, State of California Case Law, Other Policy Issues

A: Federal Fair Housing: We're providing a few illustrative cases to support our points from a much larger
body of case law that we suggest that the City of Los Angeles examine more extensively.

Following are a few examples that apply to both intentional discrimination and discrimination through
disparate impact. The City of Los Angeles cannot hide behind a defense of a seemingly facially neutral
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ordinance in the wake of its well-documented intent to restrict group homes for sober living and other
disabled populations. The material generated from Councilmember Greig Smith’s office and the first two
drafts of the ordinance (matters of public record, but pulled from the agenda prior to scheduled Planning
Commission hearings) clearly docurnent this intent. This current attempt at a facially neutral ordinance is
merely a pretext for this intent to limit where these group homes— especially sober living—can be located in
the City. Changing the definition of family in a way that doesn’t allow group homes with multiple leases to
exist in low density residential zones is discriminatory.

Case 1: In the case of Oxford House v. Township of Cherry Hill, 799 F. Supp. 450 (D. N.J. 1991}, the
federal court rejected a state court ruling that residents of a group home for recovering alcoholics
were not a single family under the Township’s ordinance. The court noted that those handicapped by
alcoholism or drug abuse are persons more likely than others to need a living arrangement in which
sufficiently large groups of unrelated people live together in residential neighborhoods for mutual
support. Furthermore, the Township produced no evidence of non-discriminatory reasons for its
position.

Cases 2 & 3: Horizon House Dev. Serv., Inc. v. Township of Upper Hampton, 804 F. Supp. 683 (E.D. Pa.
1992) and in Sharpvisions, Inc. v. Borough of Plum, 475 F. Supp. 2d 514, 523-524 (W.D. Pa, 2007), the
courts found finding that enforcement of the “group home” ordinance constitutes disparate treatment
where the Borough refused to treat the Sharpvisions residents as a family.

Case 4: The Court in Dr. Gertrude A. Barber Ctr., Inc. v. Peters Twp., 273 F. Supp. 2d 643, 655-657 (W.D.
Pa. 2003} Groups of unrelated disabled persons in the City of Gainesville could only live in 2 general
business zone by right. The court found such a statutory scheme to be facially invalid, and to have a
disparate impact on groups of disabled persons seeking single family housing.

Case 5: In the case of United States v. Borough of Audubon, 797 £. Supp. 353 {D.N.J. 1991) aff'd 968
F.2d 14 (3d Cir. 1992) the court sanctioned the Borough and permanently enjoined it from interfering
with the living arrangements of the residents of the home [for a disabled population] and held that
when acts are undertaken with improper discriminatory motive, the Act may be violated even though
those acts may have otherwise hbeen justified under state law.

We suggest that the City more thoroughly research fair housing reasonable accommodation case law. Shouid
this new definition of family become policy for the City there will be a flood of reasonable accommodation
applications. The City will need to establish policies that suspend any application code violations to scber
living homes untii the reasonable accommodation has been completed. These will be in addition to direct legal
challenges.

We would like to remind everyone that the City of Newport Beach, erroneously held by many to have enacted
a successful policy for limiting sober living homes, has yet to win a case. Furthermore, it has paid out nearly
three million dollars in settlement costs and legal fees. Settlements are not legal precedents.
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B: California State Law—Definition of Family, Gity of Santa Barbara v. Adamson. The City has still not

justified how it is able to ignore the provisions of this 1980 California Supreme Court decision in which the
court ruled that no local government can define family differently for non-related persons than it does for

related persons. The City has yet to address how, in light of Adamson, it can justify its proposed redefinition of

family and single housekeeping unit that severely restricts the way unrelated people can live together in fow
density residential areas, since the principal means for this type of shared housing is through multiple leases
or other individual financial arrangements.

The City refers to the Attorney General’s opinion regarding Adamson and the City of Lompoc’s boarding house
ordinance. However, Lompoc did not redefine family in its ordinance in ways that exclude shared living
arrangements in group homes for unrelated persons the way the City of LA has done. Furthermore, the AG's
opinion is just that--opinion. it is not alegal ruling.

C. Policy Issues

Truckee Ordinance: The Truckee ordinance has a separate policy for sober living and does not
categorize sober living or other group homes as Boarding Houses.

o LA City Planning staff have publicly stated that the City's proposed ordinance was drafted in part

hased on the Truckee, California ordinance. We find this quite odd. Here’s why. Attached is a copy
of the most current Truckee Ordinance 2009-02, An Uncodified Ordinance of the Town of Truckee
Regulating the Placement and Permitting of Group and Transitional Housing. Please note the
following section on page 2 relevant to sober living:

“Section 3 Transitional and Group Homes not licensed by the State and/or serving seven or
maore clients—Use Permit Reguired:

Any transitional or group home or similar facility determined by the Community Development
Director located within the Town which services seven or more persons, and/or is not licensed
to operate by the State of California shall obtain a use permit for its operation with written
notice to adjoining properties and the imposition of appropriate conditions of approval as
authorized by the Town Development Code Chapter 18 76 unless otherwise prohibited by the
Development Code.”

Three people, two sober living homes owners and Deborah Parker, recently contacted the Town of
Truckee Community Development Department. They identified themselves as sober living home
providers or advocates for same, stating that they wanted to clearly understand what regulations
an eight bed sober living home proposing to locate in a Town of Truckee single family residential
zone would be subject to. In all three instances, they were referred to the above referenced
ordinance. When asked specifically if they would be classified as a boarding house they were told
no. City officials further explained that they enacted this 2009 ordinance to deal specifically with
sober living homes,
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[Please note that this Town of Truckee ordinance would not prevail if this ordinance were
challenged by a provider, which has not yet occurred. Volumes of case law and research by the City
of Los Angeles Planning Department and documented in the January 28, 2010 Staff Report confirms
that such measures cannot meet the legal challenge.]

B Legal Chalienges:
o If this ordinance passes, the City of Los Angeles will face legal challenges to it.

o Fair housing laws require that local governments which enact policies restricting access to housing
for persons with disabilities must demonstrate that these policies are necessary. Such evidence is to
be objective and applied equally across the entire jurisdiction that clearly demonstrates that (in this
case) housing with multiple leases are more of a threat to community health and safety than
housing with no more than one lease. The City has offered no such evidence. NIMBY complaints are
not accepted by the courts as justification for such ordinances. Discriminatory motive has been
noted in the preceding sample case law section.

o Members of the Planning Commission have posited that this ordinance might be offered to counter
failed enforcement of nuisance abatement laws by the City. Sober living homes and many
neighbors strongly agree that the City has not done its job in proper nuisance abatement. However,
as was pointed out Section 1, part D of this document, the City can if it applies its resources.

o The homes that neighbors say generate most of their complaints do not appear to be legitimate
group homes for persons with disabilities, yet they are often referred to as sober living homes,
However, what neighbors call sober tiving we sober living providers would eall party houses, crack
houses or flop houses.

Section 3: Continuum of Addiction Recovery
A. Background

Medical authorities agree that addiction is a bona fide disease, a complex one which is in the relapsing/remitting
category of health problems. As with other relapsing/remitting diseases such as diabetes, heart disease, and COPD
{chronic obstructive pulmonary disease} addiction is a complex condition, having both acute and chronic components,
All relapsing/remitting diseases develop in stages. Successful intervention is rarely if ever achieved solely by single brief
interventions of clinical treatrnent however intense.

In alt of these diseases the combination of genetics, learned family behaviors, and environmental factors cuiminating
over time contribute to the onset and perpetuation of the disease. In the past few decades there has been an increasing
amount of pubtic dialogue about known contributory factors, For instance, smoking and poliution are primary causes of
COPD and tung cancer, as well as contributory to heart disease. An increase in a high sugar and high fat diet contribute
as well, coupled with a decline in exercise. And, of course, these also are chief culprits in Type |l dizbetes development,
Understanding the conditions surrounding these diseases has lead to increased public policy considerations and
decisions that have iead to policies that begin to address these factors.
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Medical professionals emphasize that refapse is a key component of all relapsing/remitting diseases. Successful
treatment and recovery is a process which occurs over time, For all relapsing/remitting diseases, detection, intervention
and recovery require support of family, friends and community. Health experts state that approximately two thirds of
persons with aicohoi and drug addiction have a goed chance of recovery and leading normal lives. This is the same
percentage of those with other relapsing/remitting diseases who are able to successfully manage their conditions.

Those are also important factors for recovery from addiction, but the primary factor is strong peer support and a healthy
alcohol and drug free environment in which residents model and support good citizenship. Those who do not bond and
associate with others in recovery have a very poor chance of maintaining recovery.

A services delivery concent known as the continuum of recovery describes how different services and fiving
environments are appropriate depending on an individual's condition upon entering recovery, and progression through
recovery stages. Figure 1 {(below) is an illustration of the basic idea.

treatnient ntensity figure T: contintum of recovery
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Time spent in phases of recovery Is a variable across individuals, as noted above. These are some typical durations of
recovery phases. Note that more than one treatment or recovery support service may be utilized by an individual at the
same point in time (e.g. outpatient care and sober living):

Phase Time in Phase
Detox (only needed for 20%) 2-5 days
Evaluation and Treatment —Residential 30 days
Evaluation and Treatment—QOutpatient (12-16 hrs/week) 8-12 weeks
Supportive Housing 1-3 years
Other supyportive services {(mental health, job training, medical} 1-5 years

Peer support, self help groups and peer contacts Ongoing
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B. Brief overview of sober living and its role in recovery

"Treatment” with respect to substance abuse is 2 widely misunderstood and misused term. Many not familiar with
recovery from addiction believe that formal treatment is essential for recovery but that is not accurate. It is healthy peer
interaction that is the most essential component. A substantial number of people who have been clean and sober for
years never received formal treatment. Their primary means of recovery began with peer-based services such as twelve
step programs or introduction to sober housing where they are introduced to other programs. Unlike many types of
mental ilinesses, individuals with addiction and other substance use disorders can and do actually recover without

further treatment.

While “treatment” accurately describes the majority of mental health services, it fails to accurately describe the
recovery process from addiction, chernical dependency and other substance use disorders. In this document,
“treatment” for these disorders refers only to a small and resource-intensive phase of the recovery process that many
alcoholics and addicts do not require, 1t is not the proper term to describe the majority of an individual’s recovery
process, hor is it an accurate characterization of the majority of the services recovering individuals participate in through

the continuum of recovery.

Sober living homes provide housing and supportive environments and resources to people in recovery from addiction.
Sober living has been an integral part of recovery since the first successful model for addressing addiction, Alcoholics
Anonymous, was created in 1934. For two and a half decades, as the numbers of recovering people exploded, the only
means for recovery were AA meetings and informal sober housing established by recovering people for others in
recovery. It was and still is an essential component of recovery for many people.

Increasing cuts to existing treatment programs continue to reduce the number of treatment services and the residential
capacity available, making the maintenance of sober living homes in our residential communities essential to health for
alcoholics and addicts and safety for all communities.

Because of the different ways people enter sober living, and the variety of physical, psychological and emotional damage
they may have suffered from their families of origins and as a result of their drug use, the length of stay in a sober living
environment is indeterminate. 1t is netither permanent ner transient and generally is determined by how long the
resident reguires the environment that meaningfully supports them in making progress toward independent living. At
times this support may direct them to a structured treatment for a while after which they can return to sober living.
What's more, it's often impossible to determine upon entry into sober living how fong someone may want or need to

remain there.

Many sober living residents express that this is the first time they have experienced a healthy family environment. The
reason for this is that while addicted individuals make up between 10-15% of the general population, more than 50%
corme from families with addiction disorders. Many recovering people not only have to iearn to manage their disease but
iearn a whole new set of values, unlike those with other relapsing/remitting disorders.

The family characteristics of sober living homes are important for several reasons. Residents learn values of trust and
self-asteem through such simple things as sharing household responsibilities and being accountable to others, Due to
the fact that many alcoholics and addict are products of dysfunctional families of origin, they derive an additionat
benefit of learning cooperative living skills which they never acquired growing up. Peer reviewed research also shows
that members of seher living families develop bonds which in many cases are stranger and healthier than bonds with
families of origin or with others developed prior to beginning the recovery process.
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C. What does this mean for the City of Los Angeles?

Based on national data, about 9% of adults had a treatable substance abuse disorder in 2009." Based on population,
these data suggest that over 280,000 Las Angeles residents similarly suffer, These results are remarkably similar year
after year, despite current levels of spending of all kinds on prevention and remediation,

As bad as the problem is, only a fraction of those peopie receive help. Based on a refated 2008 study?, onty about 17,000
adult Angelenos received any licensed treatment for their addiction. The vast majority did not. Since sober living is not
treatment, its residents are not captured in the statistics about the recovery services people receive. As noted above,
many of those in both the “received treatment” and “did not receive treatment” categories of individuals with
substance abuse problems find recovery support in sober living.

The resuits derived from living in a good sober tiving home are remarkable. in 2 peer reviewed two-year study
conducted by researchers at DePaul University’, 150 individuals in tlinols were randomily assigned to either sober fiving
or to outpatient treatment and self-help groups. At a two-year follow-up point, the sober living population exhibited
significantly lower substance use (31.3% vs. 64.8%;, significantly higher monthiy income ($989.40 vs, $440.00 {/flincis,
1996 dollars]}, and significantly lower incarceration rates (3% vs. 9%).

These results, across a population of over 2,000 recovering alcoholics and addicts in Sober Living Coalition homes in the
City of Los Angeles, suggest significant benefits to the City and to its communities provided by well-managed sober living
homes, assuming the City permits these homes and their residents to exist there,

We would be glad to have further discussions with you on any of these subjects.

Sincerely,

Jeff Christensen, Project Director
Los Angeles County Sober Living Coalition

! Substance Abuse and Mental Heaith Services Administration. (2010). Results from the 2009 National Survey on Drug Use and
Heaith: Mental Health Findings (Office of Applied Studies, NSDUH Series H-39, HHS Publication No. SMA 10-4609), Rockville, MD.

? Metro 8rief, Substance Abuse Treatment in Metropolitan Areas, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, Substance
Abuse and Mental Heaith Services Administration, Office of Applied Studies (2008),
Attp:/foas.samhsa. gov/metro/losAngeles/S08PDE_LosAngeles nd

? See Communal Housing Settings Enhance Substance Abuse Recovery, Leonard A. Jason, Oison, B., Ferrari, J, American Journal of
Public Health, Vol. 95, No. 10, October 2006 for research findings summary and complete citations.
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United States Court of Appeals,
Ninth Circuit.
John GAMBLE; Fie A. Gambile; Life Care Resid-
ences, Inc., doing business as Oalc Hill Residential
Care, Plaintiffs-Appellants,
v.
CITY OF BESCONDIDO, Defendant-Appelice.
Neo. 95-56019,
Submitted Oct. 10, 1996,

The panel finds this case appropriate
for submission without oral argument pur-
suant to 9th CirR. 34-4 and

Decided Jan. 10, 1997,

Landowners sued city for alleged violations of Fair
. Housing Act (FHA), equal protection, and due pro-

cess in denying conditional use permit to construct
N complex for physically disabled elderly aduits in
single-family residence area. The United States
District Court for the Southern District of Califor-
nia, , T, granted city's motion
for summary judgment. Landowners appeated. The
Court of Appeals, , Circuit Judge, held that:
(1) landowners failed to state claims for disparate
‘treatment, disparate impact, and reasonable accom-
meodation under FHA, and (2) denial of permit sur-
vived rational basts scrutiny, and thus equal protec-
tion and due process claims aiso failed.

Affirmed.
West Headnotes
Federal Courts 170B €776

Federal Courts
Courts of Appeals
Scope, Standards, and Extent
In General

.

Page |

104 F.3d 300, 19 A.D.ID. 740, 9 NDLR P 214, 97 Cal. Daily Op. Serv. 263, 97 Daily Journal D.AR. 473

k. Trial de novo.

Court of Appeals reviews grant of summary fudg-
ment de novo.

Civil Rights 78 €=1075

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General
Housing
k, In general.

(Formerly 78k131)
Court of Appeals applies Title VII discrimination
analysis in examining Fair Housing Act (FHA) dis-
crimipation claims; thus, plaintiff can establish
FHA discrimination claim under a theory of dispar-
ate treatment or disparate impact. Civil Rights Act
of 1964, § 701 et seq., ;
Civil Rights Act of 1968, § 801 et seq, as
amended,

Civil Rights 78 €->1083

Civil Rights
Rights Protected and Discrimnination Prohib-
ited in General
Housing
k. Discrimination by reason of
handicap, disability, or illness.
(Formerly 78k131)
Plaintiff may sue under Fair Housing Act Amend-
ments (“FHAA™) if local municipality refuses to
make reasonable accommodations for bandicapped
housing, Civil Rights Act of 1968, § 804(H(3)(B),
as amended,

Civil Rights 78 €-1403

Civil Rights
Federal Remedies in Genersdl
Presumptions, Inferences, and Bur-
dens of Proof
k. Property and housing.
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(Formerly 78k240(3))

Court of Appeals analyzes disparate treatment
claims under Fair Housing Act (FHA) and Fair
Housing Act Amendments (FHAA) using Title
VII's three-stage MeDonnell Douglas/Burdine test,
Civil Rights Act of 1964, § 701 et seq,,

; Civil Rights Act of 1968, § 801 et
seq., as amended,

Civil Rights 78 €~>1081

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General
Housing
k. Public regulation; zoning.

{Formerly 78k131)

Prima facie case of disparate teatment under Fair
Housing Act (FHA) requires establishing following
elements: plaintiff is member of a protected class,
plaintiff applied for conditional use permit and was
qualified to receive it, conditional use permit was
denied despite plaintiff being qualified, defendant
approved conditional vse permit for a similarly
situated. party dwring a period relatively near the
tirne plaintff was denied its conditional use permit.
Civil Rights Act of 1968, § 80l et seq., as
arended,

Civil Rights 78 €~=>1403

Civil Rights
Federal Remedies in General
Presumptions, Inferences, and Bur-
dens of Proof
k. Property and housing.

(Formerly 78x240(3))
Under three-stage test for analyzing disparate treat~
ment claims under Pair Housing Act (FHA) and
Fair Housing Act Amendments (FHAA), plaintiff
must first establish prima facie case; if plaintiff
does so, burden shifts to defendant to articalate a
legitimate nondiscriminatory reason for its action,

and if defendant satisfies its burden, plaintiff must
prove by preponderance of evidence that the reason
asserted by defendant is a mere pretext. Civil
Rights Act of 1968, § 801 et seq., as amended,

Civil Rights 78 €&1075

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General '
Housing
k. In general.

(Formerly 78k131)
Proof of discriminatory motive is crucial to a dis-
parate treatment claim under Fair Housing Act
(FHA), Civil Rights Act of 1968, § 801 et seq., as
amended,

Civil Rights 78 €=21395(3)

Civil Rights
.Federal Remedies in General
Pleading
Particular Causes of Action
k. Property and housing.

(Forroerly 78k235(4))

Landowners' complaint against city regarding deni-
al of conditional use permit to construct complex
for physically disabled adults in single-family res-
idential area did not present prima facie case of dis-
parate treatment under Fair Housing Act (FHA),
where it failed to allege that city granted a permit to
a similarly situated party relatively near the time
the city denied the permit in question. Civil Rights
Act of 1968, § 801 et seq., as amended,

Civil Rights 78 €:>1083

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General
Housing
k. Discrimination by reason of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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handicap, disability, or iliness.
(Formerly 78k131)

City was not liable to landowners on disparate
treatment claim brought under Fair Housing Act
(FHA) for denying conditional use permit to build
complex for physically disabled elderly adults in
single-family residential area, e¢ven agsuming
landowners established prima facie case; reason ad-
vanced by city for denying application, namely,
concern for character of the neighborhood, was le-
gitimate and nondiscriminatory, and landowners
presented mno colorable evidence that city's
proffered reason for denying permit was a mere
pretext for discrimination, or that eity showed in-
tent or motive to discriminate. Civil Rights Act of
1968, § 801 et seq., as amended,

Civil Rights 78 €»1083

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General ‘
Houging
k. Discrimination by reason of
handicap, disability, or illness.
(Formerly 78k131)
Fact that city forced landowner to go through con-
ditional use permit process with respect to proposed
building of complex for disabied elderly adults in
single-family residence area did not constitute evid-

_ence of intent or motive to discriminate, for pur-

poses of disparate treatment claim wnder Fair Hous-
ing Act (FHA) based on denial of permit; city could

~ have denied landowner's original application as be-

ing out of ¢haracter for the neighborhood even if
landowmer never appiied for conditional use permit,
Civil Rights ‘Act of 1968, § 801 et seq, as
amended,

Civil Rights 78 €>1075

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General
Housing

k, In general.
(Formerly 78k13D)
To establish prima facie disparate impact case un-
der Fair Housing Act (FHA), plaintiff must estab-
lish at least that defendant's actiors had a discrim-
inatory effect. Civil Rights Act of 1968, § 801 et
sed., as amended,

Civil Rights 78 €-21075

Civil Rights
Rights Protected and Discrimdnation Prohib-
ited in General
Houging
k In general.

(Formerty 78k131)
Elements of prima facie Fair Housing Act (FHA)
case under a disparate impact theory are the occur-
rence of certain outwardly neutral practices, and a
significantly adverse or disproportionate impact on
persons of a particular type produced by defend-
ant's facially neutral acts or practices. Civil Rights
Act of 1968, § 801 et seq, as .amended,

Civil Rights 78 €-1975

Civil Rights
Rights Protected and Discrimination Prohib-
ited in General
Housing
k. In general.

(Formerly 78k131)
Demonstration of discriminatory intent is not re-
quired in Fair Housing Act (FHA) claim under dis-
parate impact theory; however, plaintiff must prove
the discriminatory impact at issue, and raising an
inference of discriminatory hmpact is insufficient,
Civii Rights Act of 1968, § 801 et seq., as
amended,

Civil Rights 78 €=:>1083
Civi] Rights
Rights Protected and Discrimination Prohib-
ited in General

© 2010 Thomson Reuters. No Claim to Orig, US Gov, Works.
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Housing

k. Discrimination by reason of

handicap, disability, or illness.
(Formerly 78k131)

Landowners failed to establish prima facie case of
disparate impact under Fair Housing Act (FHA) in
connection with city's denial of conditional use per-
mit to construct residence and day-care center for
physically disabled elderly adults, as they presented
no proof that c¢ity's permit practices had signifie-
antly adverse or disproportionate impact on housing
for physically disabled or elderly; absence of an
adult day health care facility in the commmumity, by
itself, was not actionable. Civil Rights Act of 1968,
§ 801 et seq., as amended,

Civil Rights 78 €7>1083

Civil Righits
Rights Protected and Discrimination Prohib-
ited in General ’
Housing
k. Discrimination by reason of
handicap, disability, or iliness.
(Formerly 78k131)
Argument in support of challenpe to city's denial of
conditional use permit to build complex for physic-
ally disabled elderly adults in single-family regid-
ence area, that physically disabled persons required
group housing to be financially solvent and that
such houses generally had to be larger than single-
family residences, did not establish prima facie
claim of disparate impact under Fair Housing Act
(FHA); there was no evidence that discriminatory
effect occurred, and furthermore, relevant compar-

~ ison group was not single families, but other groups

of similar sizes Hving together. Civil Rights Act of
1968, § 801 et seq., as amended,

Civil Rights 78 €=>1083
Civil Rights

Rights Protected and Discrimination Prohib-
ited in General

Housing

k. Discrimination by reason of

handicap, disability, or iliness.
(Formerly 78k131)

Landowners failed to state reasonable accommoda-
tion claim under Fair Housing Act (FHA) against
city that denied conditional use permit to construct
complex for physically disabled eiderly adults,
though complex would serve in part as residence,
where significant portion of proposed building
would be devoted to health care facility for which
accormnodation was not required under the statute,
Civil Rights Act of 1968, § 804(N(3)B), as
amended,

Civil Rights 78 €1083

Civil Rights ‘
Rights Protected and Discrimination Prokib-
ited in General
Housing
k. Discrimination by reason of
handicap, disability, or iliness.
(Formerly 78k131)
Fair Housing Act (FIA) affirmatively required that
city make reasonable accommodations for handi-
capped residences; statute did not, however, require
reasonable accommodation for health care facilit-
ies. Civil Rights Act of 1968, §§ 802(b),
804(H(3)(B), as amended, ,

Constitutional Law 92 €553073(1)

Constitutional Law
Equal Protection
In General
Levels of Scrutiny
Particular Clagsses
Disability and Disease,
Physical or Mental
k. Int general.

(Formerly 92k213.1(2))
Physically disabled are not a protected class for
purposes of equal protection under Pourteenth
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Amendment; thus, rational basis scrutiny is appro-
priate for analyzing equal protection claims by
members of that group.

Constitutional Law 92 €5°4095

Constitutional Law
Due Process
Particular Issues and Applica-

tions
Property in General
Zoning and Land Use
k. Adult-oriented uses.
{Formerly 92k278.2(1)}

Rational basis scrutiny was appropriate for claim
that city’s denial of conditional use permit to con-
struct compiex for physically disabled elderly
adults viclated their right to due process.

Constitational Law 92 £-53861

Constitutional Law
Due Process
In General
k. Relationship to equal protec-
tion guarantee.
(Formerly 92k3007, 92k213.1(2))

Constitutiona} Law 92 €>3877

Constitfittional Law
Due Process
Protections Provided and
Deprivations Prohibited in General
k. Reasonableness, rationality,
and relationship to object.
(Formerly 92k251.3)
Rational basis test is identical under the two rubrics
of egual protection and due process.

Constitutional Law 92 €-23512

Constitutional Law
Equal Protection

Particular Issues and Applica-
fions
Property in General
Zoning and Land Use
k. In general.

(Formerly 92k228.2)
Constitutional Law 92 €x24095

Constitutional Law
Due Process . .
Particular Issues and Applica-

tions
Property in General
Zoning and Land Use
k. Adult-oriented uses.
(Formerly 92k278.2(1))

Zoning and Planning 414 €x21360

Zoning and Planning
Permits, Certificates, and Approvals
In General ‘

Architectural and Structural
Designs

k. Family or multiple dwell-
ings.

(Formerly 414k391)

City's denial of conditional use permit to construct
complex fo house up to 15 physically disabled eld-
erly adults and also serve ag adult day-care center
in single-family residential area survived rational
basis scrutiny, for purposes of equal protection and
due process challenges; permit denial was ration-
ally related to achieving city's zoning goals, and ap-
plicant failed to substantiatc allegation that city
would have granted permit to another, nondisabled
group. .
*303 Law Offices of Charles
D. Nachand, Escondido, California, for the
plaintiff-appellant.

, City Attorney, Escondido, Califor-
nia, for the defendani-appellee.,
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Appeal from the United States District Court for the
Southern District of California,

, District Judge, Presiding. D.C. No. CV-
94-00637-EJS.

Before: , and , Cir=

cuit Judges.

OPINION
, Circuit Judge:

John Gamble, Fie Gamble, and Life Care Resid-
ences, Inc. (“Gamble™) sought to construct a com-
plex for physically disabled elderly aduits in a
single-family residence ares in Escondido, Califor-
nia. The City of Escondido (“City”) denied the
building permit application because the proposed
building was too large for the lot and did not con-
form in size and bulk with the neighborhood struc-
tures. The district court granted the City summary
judgment on the Fair Housing Act egqual protec-
tion, and due process claims. We affirm.

BACKGROUND

Fie and Jobhn Gamble own several parcels of land in
Fscondido, California. In 1987, the City granted the
Gambles a conditional use permit for one of their
parcels of land allowing construction of up to six
facilities to care for the physically disabled, with
each facility having a capacity maximum of twelve
persons, Only two buildings, each of approximately
5,000 square feet in size, have been erected.

Gamble proposed to construct a 10,360 square foot,
eight bedroom, twelve bathroom structure for the
physically disabled elderly on a different parcel of
land. The upper *304 portion of the building was
designed to house fifteen elderly disabied adults;
the lower to serve as an adult day care facility, Day
care patients from thronghout Escondido would be
transported to and from the center each day by van.
A twen-car lot would provide parking. Swrounding

homes in the neighborhood were significantly smal-

" ler than the proposed complex.

The City Planning Department concluded that the
building would not be typical for a single-family
residence and notified Gamble that the propesed
size of the structure and number of occupants re-
quired a conditional use permit. Gamble then ap-
plied for & conditional use permit and simmiltan-
gously sought o increase the capacity for his previ-
ously authorized care facilities.

The size and bulk of the proposed structure contin-
ued to be an issue in the permit review process. The
City's Design Review Board considered Gamble's
application at two meetings and recommended
denial, The Planning Commission held a public
bearing, after which it recommended denial of the
application based on the size of the structure, the
design, the lack of amenities, and the inadequacy of
parking, Gamble appeated the Planning Commis-
sion's decision to the City Council which referred
the application back to the Design Review Board to
allow Gamble an additional opportunity to redesign
the building, ‘

Gamble revised the building elevations and site
plan, but the building size and capacity remained
the same. The Design Review Board reviewed the
revised application, but still recommended that the
application be denied. The Planning Commission
held 2 hearing on the matter and again recommen-
ded denial of the conditional use permit.

Gamble appealed to the City Council, which held a
public hearing. After a significant mumber of people
testified movingly about the need for facilities for
the physically challenged, the City Council voted to
approve the application. However, in response to
the concerns voiced by neighbors, the City Council
agreed to reconsider the matter at a subseguent
hearing. At this hearing, the City Council denied
Gamble's conditional use permit application for the
proposed new building and approved Gamble's ap-
plication to increase the capacity of his other resid-
ence care facilities.

© 2010 Thomson Reuters. No Claim to Orig, US Gov. Works.
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Gambie filed suit in the Scuthern District of Cali-
fornia aileging violations of the Fair Housing Act,
the Equal Protection Clause, and the Due Process
Clauge. The district cowrt granted surmmary judg-
ment. Gamble appeals.

ANALYSIS

We review a grant of summary judgment de
1OVO.
, cert. denied,

. Swmmary
judgment is appropriate when the movant shows
“there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment
as a matter of law.” . “Only dis-
putes over facts that might affect the outcome of
the suit under the governing law will properly pre-
clude the entry of summary judgment.”

. A dispute
about a materizal fact is genuine if “there is suffi-
cient evidence favoring the nonmoving party for a
jury to retiun a verdict for that party”

I. THE FAIR HOUSING ACT CLAIMS

We apply Title VII discrimination analysis in
examining Fair Housing Act ("FHA™) discrimina-
tion claims. “Most courts applying the FHA, as
amended by the [Fair Housing Act Arnendments],
have analogized it to Title VII of the Civil Rights
Act of 1964, , which pro-
hibits discrimination in employment.”

. see

("“We may look for guidance to employ-
ment discrimination cases.”).

Thus, a plaintiff can establish an FHA diserim-
ination claim under a theory of disparate treatment,
*305

, or disparate

impact, Additionally, a
plaintiff may sue under of the
Fair Housing Act Amendments (“FHAA™) if a local
municipality refuses to moke reasonable accom-
modations for handicapped housing.

, affd sub nom.

. Gambie al-
leges.claims of discrimination undér each of these
theories.

A. Disparate Treatment under the Fair Housing Act

We analyze FHA and FHAA disparate treatment
claims under Title VII's three-stage McDonnell
Douglas/Burdire test.
sea

To bring a disparate treatment claim, the
plaintiff must first establish a prima facie case, Ad-
apted to this situation, the prima facie case ele-
ments are: (1) plaintiff is a member of a protected
class; (2) plaintiff applied for a conditional use per-
mit and was qualified to receive it; (3) the condi-.
tional use permit was denied despite plaintiff being
qualified; and (4) defendant approved a conditional
use permit for a similarly situated party during a
period relatively near the time plaintiff was denied
its conditional use permit. See

See also
, cert. denied,
(formulating the
“relatively near to the time” fourth prong in 2 ten-
ure denial case).

© 2010 Thomson Reuters, No Claim to Orig, US Gov. Works.
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Second, if the plaintiff establishes the prima facie
case, the burden shifts to the defendant to articulate
a legitimate, nondiscriminatory reason for its ac-
tion,
see also
{same, nn the em-
ployment discrimination context).

Third, if the defendant satisfies its burden, the
plaintiff must prove by a preponderance of evid-
ence that the reason asserted by the defendant is 2
mere pretext,

See also
{same, in the employment discrimination context).

“Proof of digeriminatory motive is crucial fo a
disparate treatment claim.”

(importing an employment discrim-
ination standard Intc a housing discrimination
case), aff’d, : . See also

(observing, in
the employment discrimination context, that “foln
summary judgment, the existence of a discriminat-
ory motive for the employment decision will gener-
ally be the principal question”).

Initially, we note that on its face, Gambie's
complaint does not present a prima facie case be-
cause he does not allege that the City granted a per-
mit to a similarly situated party relatively near the
time the City denied his permit. Gamble does allege
the existence of other large structures in the vicin-
ity, such as an apartment complex, a.mobile home
park, and a multistory church. Neither the com-
plaint nor the record, however, informs us of the
dates on which permits for these structures were
granted, or whether other factors, such as the com-
position of the city council or the related zoning or-
dinances, had changed since the prior permits were
granted.

However, we do not need to determine whether
Gamble has presented a prima facie case because
bis claim fails under subsequent steps in the Me-
Donnell Douglas/Burdine apalysis. For the pur-

poses of this examination, we move to stage two
and conclude that the reason the City advances for
its decision, concern for the character of the neigh-
borhood, is legitimate and nondiscriminatory.

*306 At stage three, the burden shifts to Gamble to
present evidence that this reason is pretextual,
which he fails to do. Gamble presents no colorable
evidence that would suggest that the City's
proffered reason for denying his permit was a mere
pretext for discriminating against the handicapped
or ¢lderly.

Further, the record is devoid of any evidence
of intent or motive to discriminate. Gamble's argu-
ment that diserimination was evidenced by the City
forcing it to go through the conditional use per-
mit process lacks merit because the City could have
denied Gamble's original application as being out
of character for the neighborhood even if he never
applied for the conditional use permit.

cert. denied

Therefore, because Gamble presents no evidence
that the City's stated reason for denying his permit
was pretextual or that demonstrates the existence of
discriminatory motive, we hold the district court
appropriately granted sumumary judgment on
(Gamble's intentional discrimination claim.

B, Disparare Impact Claims under the Fair Hous-
ing Act

To establish a prima facie disparate
impact case, a plaintiff must establish “ ‘at least
that the defendant's actions had a discriminatory ef-
fect.” » ~ (quoting

, cert.

denied,
). The Pfaff court, by analogy to Ninth Cir-
cuit age digerimination law, identified the following
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elements of an FHA prima facie case under a dis-
parate impact theory: “(1) the ocourrence of certain
outwardly neutral practices, and (2) a significantly
adverse or disproportionate mmpact on persons of a
particular type produced by the defendant's facially
neutral acts or practices.” Id. (quotation and modi-
fications of the guotation omitted). Demonstration
of discriminatory intent is not required under dis-
parate impact theory. Jd. at 745-46, 746 n. 2.
However, a plaintiff must © ‘prove the discriminat-
ory impact at issue; raising an inference of discrim-
inatory impact is insufficient.” ” /d. at 746 (quoting

).

Gamble fails to gstablish a prima facie case be-
cause he has presented no statistics or other proof
demonstrating that the City's permit practices have
a significantly adverse or disproportionate impact
on the physically disabled or elderly.

Gamble argues that there is a great need for an
adult day health cave facility in the community, and
thus the permit denial causes a significantly adverse
effect on the digabled. A great commmumnity void may
exist for lack of a health facility, but that absence
alone is not actionable. It is only for discriminatory
housing practices that the FHA provides a remedy.
See id. at 744 (noting that the FHA's “stated policy”
is “ ‘o provide, within constititional limitations,
for fair housing throughout the United States' ™
{quoting ¥1968)). Gamble has
provided no statistical or other evidence demon-
strating that the lack of an adult health care facility
results in discriminatory housing for the physically
challenged.

Gamble further argues that the physically dis-
abled require group housing to be solvent finan-
cially and that such growp houses generally must be
larger than other single family residences to accom-
nodate the greater numbers. Therefore, he reasons,
denial of permnits for large houses on small lots in
single family neighborhoods disproportionately and
significantly affects the physically challenged,

This argument also fails to establish a prima facie
case. First, Gambie has advanced no evidence that
such a discriminatory effect ocours or that it occurs
significantly. “Under the disparate impact theory, a
plaintiff must prove actual diseriminatory effect,
and cannot rely on inference.” X at 747 n. 3.
Second, the position relies on a comparison
between physicaily disabled groups and single fam-
ilies to establish the discriminatory effect. The rel-
evant comparison group to determine a discriminat-
ory effect on the *307 physically disabled is other
groups of similar sizes living together. Otherwise,
all that has been demonstrated is a discriminatory
effect on group living. See

{ “We agree
that the fact that the ordinance will have an impact
on group homes established for abused women does

" not alone establish discriminatory effect, because

the resident limitations would have a comparable
effect on males if the transitional dwelling was es-
tablished for a different group, such as, for ex-
ample, recovering male alcoholics.”™). No evidence
has been presented suggesting that the City's permit
denial practices disproportionately affect disabled
group living as opposed to other kinds of group liv-
ing.

If a significant correlation exists
between being disabled and Living in group
houses, a disparate impact on group hous-
ing could conceivably establish a prima
facie disparate impact claim. No evidence
has been presented, however, that estab-
lishes a significant correlation between be-
ing disabled and living in group housing.

C. FHA Reasonable Accommodation Claims

A municipality commmits discrimination under

of the FHA if it refuses “to

make reascnable accommodations in rules, policies,
practices, or services, when such accommodations
may be necessary to afford [the physically disabled]
equal ‘opportunity to use and enjoy a dwelling” A
dwelling is defined as “any building, structure, or

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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portion thereof which i{s occupied as, or designed or
intended for occupancy as, a residence by one or
more families, and any vacant land which is offered
for sale or lease for the construction or location
thereon of any such building, structure, or portion
thereof.”

These portions of the statute affirmatively re-
quire the City to make reasonable accommodations

for handicapped residences, See

The statmte does not, however, require reasonable
accommodation for health care facilities. The re-
cord establishes that a significant portion of the
building size is devoted to the proposed adult health
care facility. It occupies nearty half the square foot-
age of the building and the bottom floor of the two-
story building.

If the health care facility were necessary to house
the physically challenged living in the buiiding,
reasonable accommodation might be construed to
inchude the health care compilex. See

(holding that if a

_ deaf tenant needed a hearing dog to Hve in a build-

ing, could require the build-
ing owner to relax the rule prohibiting animals),
(Gamble has not alleged, however, that this health
facility is required in order to house the physically
chailenged on the upper level. Instead, Gamble has
touted the health care facility as a community-wide
resource to be used during the day by the physically
disabled of Escondido at large.

Therefore, we find that Gamble has failed to state a
claim under because the ac-
commodation demanded is due in significant pari to
the adult day health care facility for which accom-
modation is not required under the statute.

Ii. EQUAL PROTECTION AND DUE PRO-
CESS CLAIMS

The physically disabled are not a pro-

tected class for purposes of equal protection under
the Fourteenth Amendment.

Thus, rational basis scrutiny is appropriate. Ration-
al basis scrutiny also is appropriate for Gamble's
due process claim.

. “[Tlbe rational
basis test ig idemtical under the two rubrics [of
equal protection and due process]....” ‘

The City's actions satisfy rational basis scru-
tiny, Zoning concerns are recoghized as legitimate
governmental goals, see

, and the City's permit
denial practices were rationally related to achieving
its zoning goals.

*308 Gamble maintains that if another, non-
disabled group had applied for a conditional use
permit the City would have granted its permit ap-
plication, and thus the rational basis test has not
been met. The record is devoid of any evidence that
would support Gamble's supposition. Therefore, we

- decling to grant relief on this claim.

The judgment of the district court is AFFIRMED,

C.A9(Cal), 1997,

Gamble v. City of Escondido

104 F.3d 300, 19 AD.D. 740, 9 NDLR P 214, 97
Cal. Daily Op. Serv. 263, 97 Daily Journal D.AR.
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OPNION
NEWMAN, .

"Alf people ... have inalienable rights”, prociaims the California Constitution in the first
sentence of article . The second sentence reads: “Among these finatienable rights] are
enjoying ... life and liberty, ... possessing ... property, and pursuing and obtaining ...
happiness, and privacy.” fn. 1

Agpellants argue that Santa Barbara and the trial court have viclated those rights because
the court, on request of the city, ordered appellants to comply with a city ordinance which
reguires, in the zone where appeflamts and other individuals live together, that all ccoupants
of houses like that in which they reside be members of a family. [27 Cal.3d 127)

Section 28.10.030 of the ordinance commands that no premises be used “in any manner
other than is permitted in the zones in which such .. premises arg located,” Other sectiohs
describe the zones; those most directly involved here are the one-family, two-family, and
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muitiple-family regidence zones. The trial court concluded that appeliants may not reside in
such zones because they and individuals with whom they wish to {ive are not within the
ordinance's definition of "family™

"28.04.230 Family,

"1, An individual, or twe (2} of more persons related by blood, marrlage or legal adoption
living together as a single housekeeping unit in a dwelling unit ...,

2. A group of not to exceed five (5) persons, excluding servants, living together as a single
housekeeping unit in a dwelling unit.”

The record shows that appellants are three residents of a house in a single-family zone
whare the minimum lot-size is one acre. They and other individuals form a group of 12
adults who live in 2 24-room, 10-bedrcom, 6-bathroom house owned by appeilant
Adamson. The occupants are in their late 20's or eatly 30's and include a business woman, a
graduate biochemistry student, a tractor-business operator, a real estate woman, a lawyer,
and cthars. They are not refated by blood, marriage, or adoption.

They moved into the house after Adamson acquired it on December 1, 1977, On February 9,
1978, following warnings, the city attorney sued for a temporary restraining order,
preliminary injunction, and permanent injunction. A restraining oerder was issued on March
7, 1978; & prefiminary injunction on March 26, 1978,

Appetlants’ household Hustrates the kind of living arrangements prohibjted by the
ordinance's rule-of-five, (§ 28.04,230, subd. 2, supra.) They chose to reside with each other
when Adamson made it known she was fooking for congenial people with whom to share her
house, Since then, they explain, they have become a close group with social, economie, and
psychelogical commitments to each other. They share expenses, rotate chores, and eay
evening meals together. Some have chiidren who regularly visit. Two {not including
Adamson) have contributed over $2,000 each to improving the house and defraying costs of
this lawsilt, Emotionat sypport and stability are provided by the members to each othaer;
they enjoy recreationai activities such as a trip 10 Mexico tegether; 127 Cal.3d 128] they have
chosen to live together mainly because of their compatibility,

Regarding physical environment, the house has 6,231 square feet of space and is hidden
from the streey by trees and a fence, it has off-street parking for at least 12 cars. Appeliants
have built a wall around part of the property and a new, private driveway (o help isolate
themn from nelghbors” houses. There Is no evidence of overcrowding though, after appetlants
had arrived, some neighbors did notice a larger number of cars parked on the property and
an understandable increase in the number of residents.

Appeliants say that they regard thelr group as "a family” and that they seek to share several
values of conventionally composed families, A living arrangement iike theirs concededily
does schieve many of the personal and practical needs served by traditionat family living, It
could be termed an alfternate family. It meets half of Santa Barbara's definition because it Is
“a single housekeeping whit in a dweiling unit.” it fails to meet the part of the definition that
requires residents, if they are more than five and are not servants, to be related by blood,

matriage, or adoption.
The Ordinance's Restrictions

Valid laws can, of courte, be written to help promote and protect values that family life
enhances. The question in this case is whather that kind of law may deny to individuals who
are not family members certain benefits that family members enjoy.

The crdinance at issue is 93 pages iong, The words "family" and “families” are used at least
85 times. Because of various phrases in which the words are used it appears that, in Santa
Barbara, appellants and rheir assoclates are denied the right 10 reside together in a one-
family, twe-family, or multiple~family dwelling, a "garden apartment development,” and “a
trailer or ¢abana or combination thereof.” Other possible abodes not adaptable to their

hitp://scocal stanford. edu/opinion/city-santa-barbara-v-adamson-28174 11/17/2010



)

()

needs include hotel {("the more or {ess temporary abiding place of individuals who are
lodged™, tourist court {"designated for ... [usel temporarily by automobile tourists or

transients”), and auto trailer ("designed ... to travel on the public thoroughfares at the
maximum allowable speed limit"). [27 Cal3d 129}

Wheare then, according to the ordinance, might they reside together? Apparently nowhere,
with three exceptions: First, if any five or less of them were acceptabie as masters, perhaps
the others then could sign on as servants. (See § 28,04.230, which in part defines family as
any "greup of not to exgeed five (5) persons, excluding servants % of. § 28.04.180: "&ll
necessary servants and employees of such family.” The legality of such clauses has not been
argued here, but they appear to present equal protectlon questions.)

sacond, if appellants could meet the requirements of section 28.94.001 they then might
obtain from the Planning Commission 2 conditional use permit to maintain z boarding house
in another zone, unlike where they now reside. (See § 28.94,030C, subd. 17; also §
28.04.100, stating that a boarding house is "[a} building where meals and/or lodging are
provided for compensation for six (6) or more persons by pre~arrangement for definite
petiods."}

Third, they méght apply for a variante pursuant to chapter 28,92 of the ordinance, {(We
discuss below this suggestion of the city attorney, as well as his "bearding house”
suggestion,}

Do the ordinance’s restrictions, with those three exceptions, respect the commands of the
California Constitution concerning people's rights to enjoy life and liberty, to possess
property, and to pursue and obtain happiness and privacy?

Our leading precedent on privacy is White v. Davis (1975) 13 Cal.3d 757 [120 Cal.Rptr, 94,
533 p.2d 222, where this courf observed that “the general concept of privacy relates, of
course, 1o ah enormously broad and diverse field of personal action and belief ..." (4., op.
773-774; and see 1. 10 regarding "the wide variety of contexts In which the constitutional
privacy analysis has been employed"”, Bostwick, A Taxonomy of Privacy: Repose, Sanctuary,
and intimate Decision {1976} 64 Cal.L.Rev. 1447, 1450; "Prosser, as a spacialist on torts,
focused his analysis on narm-causing activities that were proscribed rather than on zones to
be protected. The {United States) Supreme Court rapidly outpaced his simmary of the faw of
privacy and a new attempt at classification became necessary.” See 100 Atkisson v, Kern
County Housing Authority {1976} 59 Cal.App,3d 89, 98 [130 Cal.Rptr. 375}, re ban against
unmarrled cohabiting adults.) {27 Cal.3d 130}

The coust in White v. Davis guoted these words from "z statement drafted &y the proponents
of the provision {that added 'privacy’ to the California Constitution] and included in the
state’s election brochure” (13 Cal.3d at pp. 774-775): “The right of privacy is the right to be
teft alone, It is a fundamental ar;d compelling interest. It protects our homes, our families,
cur thoughts, our emotions, our expressions, our personalities, our freedom of communion,
and our freedom to associate with the people we choose ... [1} The right of privacy is an
important American herivage and essential to the fundamental rights guaranteed by the
First, Third, Fourth, Fifth and Ninth Amendments to the U.5. Constitution, This right shouid
ba abridged only when there is a compelling public need ... (alics added.)

That baliot argumeant evidenced the voters' Intent In 1972 to ensure a right of privacy not
only in one's family but alse in one's home. fr, 2 The question now is whether that right
comprehends the right to live with whomever one wishes fn. 3 or, at least, o live in an
alternate family with persons not related by blood, marriage, or adoption, (27 Cal.3d 131]

Ends and Means

[11 As wasiindicated in the foregoing excerpt from the 1872 balict pamphiet and stressed by
the unanimous court it White v. Davis, supra, "the amendment does not purport to prohibit
all incursion into individual privacy but rather that any such intervention must be justified by
a compelling {public] interest.” (13 Cal.34d at p. 775.) Has Sapta Barbara demonstrated that,
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in fact, such an interest does underlie its decision to restrict communal living?

The over-all intent of the ordinance, according to section 28.01.001, is “to serve the public
health, safety, comfort, convenience and generat welfare and to provide the economic and
social advantages resulting from an orderly planned use of land resources, and to
encourage, guide and provide a definite plan for future growth and development of said
City.” By themselves those words hardly Justify the restrictions that appellants contest here,

Amore specific intent, underlying the setting-up of two-famlly and multiple~family zones,
as well as "garden apariment,” “planned residence,” and "planned unit" developments, is "o
establish, maintain and protect the essential characteristics of the district, 1o develop and
sustain a sultable environment for family life, and 10 prohibit activities of a commereial
nature and those which would tend to be isharmonious with or injurious to the preservation
of a residential environment.” (See §§ 28,18.001, 28.21.001, 28.21.005(}), 28.30.032,
28.33.030, and 28.36.030.) {27 Cal.3d 132]

For one~family zones, section 28.15. 005 specifies additionally the kingd of family iife "where
children are members of most families.” ("These zones are restricted residential districts of
low density i which the principal use of land is for single-family dwellings; together with
recreational, religious and educational facilities required to serve the community, The
regulations for these districts are designated and intended to establish, maintain and protect
the essential characteristics of the district, to develop and sustain a suitable environmaent for
family life where children are members of most families, and to prohibit all activities of a
commercial patire and those which would tend to be inharmonioys with or injurioys to the
presarvation of a residential environment.

Does the ordinance's rule-of-five truly and substantially help effect these goals? Looking
first at the final two words In sactlon 28.15.005 (just quoted), is a "residential ehvironment"”
in fact dependent on a bicod, marriage, or adoption relationship among the residents of a
house? Is transiency, for example, determined by lack of any biological or martiage relation
amonyg the residents? We are not persuaded by facts presentad hare,

Regarding “low density” (in the first sentence of § 28,15.005) the ordinance limits only the
number of unrelated residents, It does not limit the number of reiated residents, or of
servants, it does not appear to have been desighed to prevent overcrowding, which may be a
legitimate zoning goal. it proscribes some groups that in their homes are not crowded; yey,
simply because the members are refated, it leaves uncontrofied some groups that are
crowded,

The city argues that refated groups tend to have a natural {imit, making a fegal fimit
uanecessary; and datz on average-size famliiles are presented. Comparable data have not
been presenmted, however, on the average sizes of unrelated groups who hve as single
housekeeping~units; and, at best, density control is achieved quite indirectly, if at ali, by
regulating only the size of unrelated households.

Other aims of the ordinance's restrictions are to maintain "the essential characteristics of the
districts" and "a suitable environment for family iife where [in single-family zones only}
children are members of most famities.” But the rule-of-five is not pertinent to noise, traffic
or parking congestion, kinds of activity, or other conditions that conceivably [27 Cal 34 133)
might alter the land-use-related "characteristics” or "anvironment” of the districts,

The rule-of-five might reflect an assumption that an unrelated group will be noiser,
generative of more traffic and parking problems, or less stabie than a related group of the
same size, "But none of these observations reflects a unlversal trugh, Family groups are
mobite today, and not ali family units are internaliy stable and well-disciplined. Family
groups with two or more cars are not unfamiliar.” {Clty of Des Plaines v. Trottner {1966) 34
.2d 432 {216 M.E2d 118, 119]; see also State v. Baker (1979) 81 N.). 98 [405 A.2d 368,
3721)

Is ancther assumption behind the rule, perkaps, that groups of unrelated persons hazard an
Immoral environment for families with children? That implied gozl would not be fegitimare,
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(See Atklssen v, Kernh County Housing Authority (1976) 59 Cal.App.3d 89, 97 1130 Cal.Rptr.
375}, heiding invalid an irrebuttable presumption in a pubtic housing regulation that
unmarried cohabitation is immoral, irresponsible, or demoralizing to tenhant relations; U.S.
Gept. of Agriculture v, Moreno (1973} 413 U5, 528, 534-535, fn. 7 [37 L.Ed.2d 782, 788, 93
S.Ct. 28211 ("hipples™): cf. Willemsen, Justice Tobriner and the Tolerance of Evolving
Lifestyles: Adapting the Law to Social Change (1977) 29 Hastings L.). 73.)

Finally, could not each of the city's stated goals be enhanced by means that are less
restrictive of freedom than is the rule-of-five? To iHustrate, "residential character” can be
and Is preserved by restrictions on transient and institutional uses thotels, motels, boarding
houses, ¢lubs, gtc.). Population density can be reguiated by reference 10 fioor space and
facilities, Noise and morality can be dealt with by enforcement of police power ordinances
and criminal statutes. Traffic and parking can be handled by limitations on the number of
cars (applied eveniy 10 all householdsy and by off-street parking requirements. In general,
zoning ordinances are much less suspect when they focus on the use than when they
command inquiry into who are the users, {Cf. Shepard v. Woodland Tp. Committee &
Planning B, (1976} 71 N.J. 230 {364 A.2d 1005, 1015-10161)

Some courts, confranting restrictions similar to the rule-of-five here, have redefined "family”
to spacify a concept more rationally and substantially related to the legitimate alm of
malntaining a farnify style of [27 Cal.3d 134] living. For example, in New Jersey a valid
reguiation of single-family dwellings would be "a reasenable number of persons who
constitute a bona fide single housekeeping unit.” {Berger v, State (1976} 71 NJ. 205 [364
A.2d 993, 10037, see also State v, Baker, supra, 405 A.2d 368, 371-372: "The fatal faw in
attempting to maintain a stable residential neighborhood through the use of criteria based
upon blological or legal refationships is that such classifications operate to prohibit a
plethora of uses which pose no threat to the accomplishment of the end sought to be
achieved. Moreover, such & classification system legitimizes many uses which defear that
goal .... As long as a group bears the 'generic character of a family unit as a relatively
permanent household,” it should be egually as entitled to occupy a single family dwelling as
itz biclogically related neighbors. City of White Plains {v. Ferraiole (1974} 34 N.Y.24d 300,
306 (357 N.Y.5.2d 449, 313 N.E.2d 756))." (CF. Incorp. Vitlage of Freeportl v, Associztion, ete.
{1977 94 Misc.2d 1048 [406 N.Y.S.2d 221, 223}. fn. 4)

We do not here address the guestion, How many peopte should be allowed to live in one
house? (Cf. § 28.87.030(4b) of the ordinance, which concerns density and prohibits
"increase In the intensity of ... {al nencenforming use,” including "[ijncrease in the number of
persons ... which has a detrimental effect on the surrounding community.™ We merely hold
irvalid the distinction effected by the ordinance between (1) an individual or two or more
persons related by blood, marriage, ar adeption, and (2) groups of more thaa five other

persong.
Conditional Use Permit?

{?] Santa Barbara contends that appeilants might preserve their life style by moving out of
the one-family zone and seeking a permit in a two- or muitiple~family zone for a boarding
house ("(a] building where meals and/or lodging are provided for compensation for six (6} or
more persons by pre-arrangement for definite periods” -~ § 28,04,100).

Boarding-house use is described as one of the uses that "possess characteristics of unique
and special form .., (which] make impractica their [27 Cal.3d 135] being automatically
included in classes of use as set forth in the varlous zones herein defined.” (§ 28.94,001)
The permit may jssue only if the boarding house "is deemed essential or dasirable 1o the
public conventence or welfare and is In harmony with the various elements or objectives of
the Comprehensive General Plan; and ... it is determined that such {use] will not be
materlally detrimenta! to the public peace, health, safety, comfort and general welfare and
will not materially affect property values in the particular neighborhood®; aiso, "the Planning
Commission may impose other conditlons and restrictions upon the proposed use consistent
with the Comprehensive General Plan and may require bonding ...." ((d.)
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The city's contention that, pursuant to those and other rules, appetlants should seek a
permit lacks merit, Troubling questions arise with respect 10 (13 the justification for
requiring that permit procedures be "exhausted” when the constitutional attack on the
ordinance is meritorious (cf. State of California v, Superior Court (1974) 12 Cal.3d 237, 250~
251 (115 Cal.Rptr. 497, 524 P.2d 1281}, (2) the reascnableness of requiring that appellants
not reside in a one-family zone, (3) the greav breadth of city officials' discretion to deny the
permit, and {4) the rationality of presuming that Ms. Adamson in fact does operate a
"hoarding house.” fn. § (See toc People v, Perez {1963) 214 Cal.App.2d Supp. 881, 885 {29
Cal.Rptr. 781} {re permit procedure; "To be valid it should be limited to those uses only for
which it is difficult to specify adequate conditions in advance").) Those guestions have not
been addressed persuasively in the briefs submitted by the city attorney and amic who
support his contentions here,

Variance?
{3] Chapter 28.92 of the ordinance contains these sections: "28.92.010 Variances,

“When practical difficulties, unnecessary hardships or results inconsistent with the genersl
purposes of this chapter occur by reason of a [27 Cal.3d 136] strict interpretation of any of
the provisions of this chapter, either the Planning Commission or City Council may upon its
owh metion, o the Planning Comamission upen the verifled application of any property
owner or authorized agent shall, in specific cases, initiate proceedings for the granting of a
variance from the provisions of this chapter under such conditions as may be deemed
necessary 10 assure that the spirit and purposes of this chapter will be observed, public
safety and welfare secured, and substantial justice done. Al} acts of the Planning
Commission and City Council under the provisions of this section shalt be construed as
administrative acts performed for the purpose of assuring that the intent and purpose of
this chapter shall apply In spectal cases, as provided in this section, and shail not be
construed as amendments to the provisions of this chapter or map. individual economic
circumstances are not a proper considetation for the granting of a variance.”

"28.92.013 Necessary Cenditions.
*Before a variatice may be granted all of the following shall be shown:

“1. That there are exceptional or extraordinary circumstances or conditions applicable to the
propenty involved, or 1o the intended use of the property, that do not apply generally to the
property or class of use in the same zone or vicinity,

"2, That the granting of such variance will not be materially detrimental to the public welfare
of injurious 1o the property of improvements in such zone or vicinity in which the property is
jocated,

"3, That such variance is necessary for the preservation and enjoyment of a substantial
property right of the applicant pessessed by other property in the same Zone and vicinity.

"4, That the granting of such variance will not adversely affact the Comprehensive General
Plan.”

The city atterney argues as follows (in his letter-brief dated Jan, 11, 1980): "Assuming that
an Applicant can demonstrate that 2 group of more than five unrelated persons wili not be
adverse to the purposes of the Zoning Ordinance due to measures taken by the Applicant in
establishing and reguiating the group, the proposed use would have the extracrdinary
circumstances or conditions sufficient to allow mare than five unrelated persons.” {27 Cal.3d
¥37]

Further (as to the requirement that city officials find the variance necessary for the
preservation and enjoyment of a substantial property right of the applicant possessed by
other proparty in the same zone and viclnity), "it]his finding can be made by a showing that
owners of other homes and lots in the sarpe zone and vicinity can use the home by [sic?) an
unlimited number of related persons *
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Finally, ‘Ttihe second and fourth findings whl depend upon the precise site selected, the
information developed as part of the review process and whether conditions on the approval
could be devised to remove any inconsistancy with the findings. For example, an
investigation may reveal that the area has zdequate public parks, utilities, street capacity, or
that & condition mitigating the injuricus Impact may be imposed, If water availability is a
problern, it may be possible to require water conservation. If street capacity is 2 problem, a
limit on average daily trips may be possibie.”

Those arguments are erratically remote from the significant facts of this case. Also, again,
questiohs arise as to (1) the appropriateness of requiring here that administrative
procedures be "exhausted,” and (2} the breadth of city officials’ discretion, (Cf. Judge
Renfrew's comment in Dahl v, City of Palo Alte (N.D.Cal. 1974) 372 ¥.Supp, 647, 649: "It is
highly improbable that a varlance would, or legally could, be granted ..."; and see Cow
Hollow Improvement Club v, Board of Permit Appeals (1966) 245 Cal.App.2d 160, 178153
Cal.Rptr. 630 (to allow an -7 use in an R~1 zone is "tantamount to an amendment of the
zoning regulations in the guise of granting a variance'™, § 28.87.030(2) of the ordinance
("amendment after a recommendation ... from the Planning Commission™); Cal. Zoning
Practice (Cont.Ed.Bar. Supp. 1878) § 7.54, p. 152 {"[c]ities may expect rigorous review of
variahces even If zoning is enacted under their charter powers™; Moore v. East Clevetand
(1977) 431 U.5, 494, §12-513 [52 L.Ed.2d 531, 545-546, 97 $.Ct. 1932] {conc. opn, of
Brennan, }J.): "[Tlhe existence of the variance procedure serves to lessen neither the
irrationaitty of the definjtion of family’ nor the extent of its intrusion into family life-style
decisions ... We have now passed well beyond the day when illusory escape hatches coutd
Jugtify the imposition of burdens on fundamenta! rights.”)

Conclusion

The order granting the preliminary injunction is reversed. The case is remanded for further
proceedings consistent with this opinion. (27 Cal.3d 138]

8ird, C. J., Tobriner J., and Mosk, J., concurred.
MANUEL, |,
I dissent,

The majority opinion, casting the City of Santa Barbara -- and presumably the at jeast 37
other citles which have similar zoning ordinances iy, 1 - In the sinister role of antagonist to
the “alternate family,” radically distorts the meaning, purpose, and intention of the
provislons we here consider. The Santa Barbara erdinances, it must be emphasized, do not
preclude or impede the establishment of communal living arrangements In the single-famiwy
zones of the city, On the contrary they expressly parmit such arrangements, simply
imposing a numerical limitation thereon. Thus, the ordinances provide, a "family” for zoning
purposes is either a traditional family {i.e., one composed of persons related by blood,
marriage, or legal adeption), or what the majority terms an “alternate” family -- one which,
in the language of the ordinance, comprises “{a} group of not 10 exceed five (5) persons,
excluding servants, living together as a single housekeeping unit in a dwelling unit,” (§
28.04,230.) [27 Cal.3d 139]

The majority, perceiving in these provisions some sort of dark animus against nontraditional
living arrangements, fn. 2 concludes that here at stake is "the right to live with whomever
one wishes or, at least, to live in an alternate family with persons not related by blood,
marriage, or adoption.” {Majority opn., ante, at p. 130; fa. omitted.) As | read the ordinances,
that right Is expressly granted. The question before us, then, is whether those ordinances,
insofar as they limit the number of unrelated persons who may live In a single dwelling unit,
viclate any cognizable constitutional rights.

It s clear that ne rights guaranteed by the federal Constitition are offended. in the
comparatively recent case of Village of Belie Terre v, Boraas, supra 416 U.5. 1, the United
States Supreme Court addressed a challenge to the constitutional validity of an ordinance
which, like thar here before us, permitted unrelated persons 1o live together "as a single
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housekeeping unit” in a single~family zone but placed a numerical limit on such “alternate”
atrangeinents. The ordinance was challenged on & number of constitutional grounds,
including due process, the right to travel, and the rights of free association and privacy, The
court held, however, that the case involved "ne 'fundamental' right guaranteed by the
Constitution. ..." {Id,, at pp. 7-8 (39 L.Ed.2d at p. 803}.) Therefore, the court concluded, the
test to be applied in determining whether the legisiative body had exceeded the scope of its
constitutional power was that normally applied to "economic and sccia legislation” of this
kind ~- i.e., whether it bore a rational relatjonship 1o [27 Cal.3d 140] a permissible state
objective, (id., at p. 8 (39 L&d.2d at p. 8G3).) This, in the view of the high court, It did.
Dismissing the contention that the numerical limit (two in that case) on "siternative” family
groups was arbitrary, fn. 3 It went on to say; "The police power is not confined to elimination
of filth, stench, and unheaithy places. 1t is ample to lay out zones whare family values, youth
values, and the blessings of quiet seclusion and clean air make the area sanctuary for
people.” (Id,, at p. 9 [39 L.Ed.2d at p. 804]))

The high court expanded on this theme in the case of Moore v. £ast Cleveland (1977) 431
U5 494152 L.Ed4.2d 531, 87 5.Ct. 1632]. There the zoning ordinance in question defined
"family" in restrictive terms, excluding not only “alternate” famity arrangements but members
of the extended natural family as well - in this case a woman's grandson. This, the court
held, was impermissible, justice Powell, speaking for a plurality of the vourt, distinguished
Belle Terre, noting that whereas the ordinance in that case promoted family needs and
valyes, the €ast Cleveland ordinance had "chosen to regulate the occupancy of its housing
by slicing deeply into the family itself.” (id., at p. 498 {52 L.Ed.2d at p. 537).) Thus, the court
suggested, whereas the demands of due process do not trench upon the power of a city to
limit and tailor the use of family zenes by persons other than those having natural family
ties to ong another, the situatlon is quite different when the zoning power was utilized so as
to fmpinge unrezsonably on natural family relationships, "When a city undertakes such
Intrusive regulation of the family, neither Belle Terre nor Suclid [v. Ambier Realty Co. (1926)
272 U.5, 365 (71 L.&d. 303, 47 5.Ct. 114, 54 AL.R. 1018)] governs; the usyal judicial
deference to the legislature is inappropriate.” (d., at p. 499 [S2 LEd.2d at p. 537])

Justice Brennan, joining in the plurality opinion but adding a word in concurrence, stated the
distinction thus: "Indeed, Village of Befle Terre v, Boraas, 416 LS, 1 (1974), the case
orimarily relied upon by [the city], actually supports the Court’s decision. The Belle Terre
ordinance barred only unrelated Individuals from constituting a family In a single-family
zone, The village took special care in {15 brief to emphasize that its ordinance did not in any
manner inhibit the choice of related individuals {27 Cal.3d 141 to constiuite a family,
whether in the "nuclear' or ‘extended’ form, This was because the village perceived that
choice as one it was constitutionally powerless to inhibit," (Id,, at p. 511 (52 +.8d.2d at pp.
544-5451, final emphasis added.) The implication of this statement, in light of the express
holding in Belle Terre, is clear.

The distinction drawn by the Belie Terre and Moore cases has never been better expressed
than it was in a case which, although antedating therm by some four years, clearly
anticipated their rationale, In Palo Alte Tenants Union v. Morgan {(N.D.Cal. 1970} 321 F.Supp.
908, affd, {9th Cir. 1973} 487 £.2d B83, the court confronted & chalienge to a city zoning
ordinance simifar in all relevan? respects to that here before us, It was urged that because an
ordinance placing restrictions on the use of an R-1 zone by "traditional” families might be
deemed "highly suspect,” the ordinance there at bench «- placing numarical limitations on
“alternate” family arrangements in such a zone ~- should be viewed with the same suspicion.
The court disagreed: "[Tlhere is a long recognized value in the traditional family relationship
which does not attach to the 'voluntary family'. The traditional famlly is an {nstitution
reinforced by biclogical and legal ties which are difficult, or impossible, 10 sunder, it plays 2
role in educating and nourishing the young which, far from being 'voluntary', is often
compulsory, Finally, it has been a means, for uncounted miliennia, of satisfying the deepest
emotional and physical needs of human beings. A zoning law which divided or torally
excluded traditiona! families would Indeed be 'suspact’. [{) The communal living groups
representad by plaintiffs share few of the above characteristics, They are veluntary with
fluctuating memberships who have ne legal obligations of support or cohabitation, They are
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in no way subject to the State's vast body of domestic relations law. They do not have the
biologicat links which characterize most families. Emotional ties between commune
members miay exist, but this is true of members of many groups. Plaintiffs are
unguestionably sincere in seeking to devise and test new life-styles, but the communes they
have formed are fegally distinguishable from such traditional living groups as religious
communities and residence clubs, The right to form such groups may be constitutionally
protected, but the right to insist that these groups live under the same roof, in any part of
the city they choose, is not. To define "association' so broadly ... would be to diluta the
effectiveness of that special branch of jurisprudence which our wradition has developed to
protect the truly vital interasts of the citizenry." (321 F.Supp. at pp. 911-912, fn. omitted.}
{27 Cal.3d 142)

The majority, faced with the authorities delineated above, quite understandably chooses to
shift their focus away from the protections offered by the federal Constitution. Turning
ingtead to the comprehensive terms of article |, section 1 of the state Constitution, and
seizing UpGh certain expansive general passages to be found in White v, Davis (1975 13
Cal.3d 757 {120 Cal.Rptr. 94, 533 P.2d 2221, they quickly and without significant discussion
conclude that the right of privacy set forth in that provision "comprehends the right to live
with whomever one wishes ar, at feast, 10 live in an alternate family with persons not related
by blood, marriage, or adoption.” (Majority opn., ante, at p. 130, fa. omitted.) Having thus
discovered the "fundamental” right they sesk, they then procead to set in motion the mighty
engine of strict scrutiny. The ordinance, neadless to say, does not survive its batterings.

in my view the majority have proceeded a bit too hastily. The necessary conditien precedent
to the application of strict scrutiny, and the search for a "compelling state interest” which it
entaits, is the determination that the right at stake is one lodged in the fabric of our
Constitution. That determination, in the context of the instant case, requires that we find
that right to be one comprehended within the guarantee of privacy sat forth ih articie |,
section 1. The relevant authorities, In my view, do not support the conclusion that "the right
to live with whomever one wishes or, at least, to live in an alternative family with persons not

"refated by blood, marrtage, or adoption” is one enjoying that status.

The leading case of White v, Davis, supra, was one invelving a police department's covert
intelligence gathering activities, which activities were challenged as an infringement of the
then newly adopted state privacy guarantee. There, notlng that "the full contours of the new
constitutional provision have as yet not even tentatively been sketched” (13 Cal.3d at p.
7733, we went on to provide such a sketch by indicating, through reference to election
materigls indicating the voters' intent, the broad area of concern within which the more
detailed draftsmanship of judicial precedent was 1o cocur. "Although the general concept of
privacy relates, of course, to an enormously broad and diverse field of personal action and
belief,” we hoted, "the moving force behind the new constitutional provision was a more
focussed privacy concern relating to the accelerating encroachment on personal freedom
and security caused by increased survelliance and data collection activity in contemporary
society, The new provision's primary purpose is to afford {27 Cal. 3d 143] individuals some
measure of protection against this most modern threat to personal privaey.” dd., at pp. 773~
774; ltalics added, fn. omitted.} We also noted "the principal 'mischiefs' ar which the
amendment is directed.” They are: (1) 'government snoeping' and the secret gathering of
parsonal information; (2) the overbroad collection and retention of unnecessary personal
information by government and business interests; (3) the improper use of information
properly obtained for a specific purpose, for example, the use of it for anpther purpose or
the disclosure of it to some third party: and (4) the lack of a reasonable ¢heck on the
accuracy of existing records.” {(Id., atp. 775.)

In the recent case of Pecole v, Privitera (1979) 23 Cal 3d 697 [153 Cal Rpr, 431, 591 #.2d
919} it was contended that the state constitutional guarantee of privacy encompasses "a
right to access to drugs of unproven efficacy.” (id., at p. 709.) We held that it did hot,
pointing out that no such right was comprehended within the zone of privacy concern in
which the amendment was designed to have effact. "|a the absence of any evidence that the
voters in amending the California Constitution to create a right of privacy intended to
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protect conduct of the sort engaged in by defendants, we have no hesitation in holding that
section 1707.1 does not offend that constitutional provision.” §d., at pp. 709-710.) (See also
People v. Davis (1879) 92 Cal.App.3d 250, 260 [154 Cal.Rptr. 817])

Similarty, | find no evidence of any kind that the voters, when they added the privacy
provision found in article 1, section 1, intended to establish a *right to live with whomaver
one wishes or, at least, to live ih an alternate farmily with persons net refated by blood,
marriage, or adoption” (majority opn., ante, at p. 130) -~ such right to be preserved from all
infringement except in those cases where a city can shoulder the unemidable burden of
demonstrating some "compelling state interest” which justifies doing so, Avcordingly, |
conciude that the majority, in conferring "fundamental” constitutional status 1o the right it
so describes, are in error, If the courts, in interpreting the privacy provision of our state
Constitution, are 1o take upon themselves the function of determining when the wishes and
desires of a particular group of people are to be accorded "fundamental” status -~ and thus
invoke strict ju;‘iicial scrutiny of legislation affecting such rights -~ the constitutional balance
of our government will be radically disiocated. | do not believe that such a dislocation was
intended by the voters of this state when they, out of a manifest concern for the excesses of
governme#tal surveillance, adopted article |, section 1. [27 Cal.3d 144)

The fammiliar dictum of Chief justice Marshall (McCultoch v, Maryland (1819) 17 U.S, (4
Wheat,} 316, 406 [4 L.Ed. 579, 601]) bears renewed emphasis in cases of this Xing. We deal
here not with leglsiative wisdom but with constitutional principie. 1t may well be that an
enlightened municipality, alert to the flow of social currents and the development of
whelesome and valuable communa! living arrangements outside the framework of the
traditional family structure, might wish to tailor its zoning reauirements in such a manner as
1o accommodate such arrangements on an esseptial parity with those of family groups. The
City of Santa Barbara, to a significant extent, has done so, permitting such arfangements to
coexist with family groups in Its single-family zone, but placing 2 numerical imit on the size
of such "alternate” groups ~- clearly with a view to imposing some limit on the size of living
groups within the zone which are not subject te the normal biclogical and social limits of the
natural family. It might weti be that a legislator having the wisdom of Selomon would remove
all such limits. That, however, is not the question hefore ws. The question before us is
whether the failure to remove them is unconstitutional. in my view, and as the cases which |
have discussed above make clear, the answer to that guestion Is decidediy no.

twould affirm the order,
Clark, L., and Richardson, J., concurred.

FN 1. The @4l text of articte 4, section 1 is as follows: "All pecple are by nature free and
independent and have Inalienable rights. Among these are enjoying and defending life and
liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety,
happiness, and privacy.”

Regarding "happiness” see the concurring opinion of Fietd, 1, In Butchers' Union Co. v.
Crescent City Co. (1884) 111 U,S. 746, 754, 759 {28 L.€d. 585, 589, 592, 4 5.Ct. 652) ("to
secure to every cne the right to pursue his happiness unrestrained, except by just, equal,
and impartial laws"); cf. Ex parte Drexel {1905) 147 Cal, 763, 764 {82 P. 429]; State v.
Cromwell {1943} 72 N.D. 565 {9 N.w.2d 914, 218).

FN 2. Ct, article 12 of the Universal Declaration of Human Rights: "No one shall be subject 1o
arbitrary interference with his privacy, family, home or correspondence, nor to attacks upaon
his honour and reputation. fveryone has the right to the protection of the law against such
interference or attacks.” Articie 16{3) reads: "The famlly is the natural and fundamental
group unit of society and is entitied to protection by society and the State ™ Arzicle 17{1);
"Everyone has the right to own property alone as well as in association with others.”

See too article 29(2): "in the exercise of his rights and freedoms, everyone shall be subject
only to such limitations as are determined by law solely for the purpose of securing due
recognition and respect for the rights and freedoms of others and of meeting the just
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requirements of morality, pubilc order and the general weifare in 2 democratic society.”

FN 3. €F. Justice Marshall's dizsenting oplnion in Village of Belig Terre v, Boraas (1974) 416
U.S 1,16 [39 L.Ed.2d 797, B08, 94 $.Ct. 1536]: “The choice of household companions -~ of
whether a person's "intellectual and emotional needs’ are best met by living with family,
friends, professional associates, or others -- invoives deeply personal considerations as to
the kind and quality of intimate relationships within the home. That decision surely falls
within the ambit of the right to privacy protected by the Constitution.”

Even if Justice Douglas's majority opinion in Belle Terre still does declare federal law, the
federal right of privacy in general appears to be narrower than what the voters approved in
1972 when they added "privacy” to the California Constitution, (See Cal, Const., art. |, § 24;
White v. Davis, supra, 13 Cal.3d at pp. 774-775.)

Concerning yncertainty as to current federal law see Tribe, American Constitutional Law
{1978) § 15-18, p. 974, § 15-21, p. 98Y; Carlin, Moore v. City of East (leveland: freedom of
Personal Choice for the Extendad Famity (1978) 10 Sw.U.L.Rey, 651 Perry, Modern Equal
Protection: A Conceptualization and Appraisal {1979) 79 Colum,L.Rev. 1023, 1073;
Comment (F978) 91 Harv.L.Rev, 1427, 1576-1578,

See also Witliams & Doughty, Studias in Legal Realism: Mount Laurel, Belle Terre and Berman
(1975) 29 Rutgers L.Rev, 73, 74: "The New Jersey Supreme Court is beginning to deal
realisticaily with major problems of the mid-1970"s; the United States Supreme Court, rather
surprisingly, is stifl merely repeating what were the fashionable liberal shibboleths of the
mid-1930"s."

for us the question i one of first impression. (Cf. Justice Tobriner's majority opinion in
Assoclated Home Builders etc., Inc. v. City of Livermore (1976} 18 Cal 3d 582, 604, fn. 22
{¥35 Cal.Rptr, 41, 557 P.2d 473, 92 A.L.R.3d 1038}, which observes that "both the majority
ang the dissenting opinion in {Village of Belfe Terre v.} Boraas support our conelusion” but
doas not examine rights of privacy or article 1, section 1 of the California Constitution. {See
tao Palo Alto Tenants Unlon v. Morgan (N.D.Cal. 1970) 321 F.Supp. 908, 411.)

Congerning the possible breadth of the phrase "single family dwelling” see Justice Tobriner's
opinien in Brady v, Superior Court (1962) 200 Cal.App.2d 69, 77-82 [19 Cal.Rpir, 242]. (Cf.
conc, opn. of Stevens, J. in Moore v, East Cleveland {1877) 431 1.5, 494,513, 516-519 [$52
LEd.2d 537, 546, 547-550, 97 S.Ct. 1932}; and see Smith, "Burning the House to Roast the
Pig™: Unrelated individuais and Singie Family Zoning's Blood Relation Criterion {1972) 58
Cornell.Rev. 138, 161.)

i 4. Owners with aims like those of Ms. Adamson are, of courge, subject to many
restrictions applicable to tessors generally. See, e g., in the Fair Housing Law, Health and
Safaty Code section 38710, subdivision {d): "The term ‘discrimination’ does not inciude
refusal to rent or lease a portion of an owner-occupied single~family house to person as a
roomer or a boarder living within the household, provided that no more thah one roomer or
boarder is to kve within the househoid.” (Italics added.)

FN 5. £F. secticn 28.04.170, which states that a boarding house is not 2 "dwelling,”

Even more meritless than the boarding-house proposal are {1) the proposal that Ms,
Adamson seek a room-rental permit under section 28,94.030(1), and {2) the suggestion that
her and her associates' relationship is akin to membership in a social club or fraternity. CF.
section 28.04.1 50 {"the purpose of (a club] ... i5 to render a service customarily rendered for
members and their guasts™); section 28.94.030(12) {"[nlormal clubhouse faclities™; section
28.94.034 {("clubs providing primarily Indoor recreation facilities rather than outdoor
facliities are prohibited"); section 28.94.031(21) {"Fraternity and sorority houses in the R-2
Zohes"),

% 1, Amicus curiae Clity of Los Angeles adwises us in its brief that the following California
cities have adoptad a definition of "family” in their zoning ordinances which Is identical to
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that atopted by Santa Barbara:
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32.
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. Auburn: Municipal Code section 9-4.137

. Azusa: Municipal Code section 19.04,300

. Baldwin Park: Municipal Court section 8426(H 1
. Beil: Municipal Code saction 92711(F)2
Burlingame: Municipal Code section 25.08,260
. Camarilic: Municipal Code section 19.04.310
Carlshad: Municipal Code section 21.04.145

. Chule Vista: Municipal Code section 19.04.092

Colusa: Zoning Ordinance No. 181, section 4.25

Corte Madera: Municipal Code section 18,09.1058

. Crescent City: Zoning Ordinance section 30-700.36
. Davis: Municipal Code section 24-1, article 4

. Del Mar: Municipal Code, Chapter 30, section 30-32
. Del Rey Oaks: Municipal Code section 11-217.}

. Downey: Municlpal Code section 9104.9%

. B Cajon: Municipal Code section 17.04.390

. Hidden Hiils: Municipal Code 47, section 1.17

. Long Beach: Municipal Code section 9120.2

. Los Angeles: Municipal Code, chapter 1, article 2, section 12,03

Manhattan Beach: Municipat Code, section 10-5.234

Modesto: Municipal Code section 10.2.502(d)

. Montebello: Municipal Cede section 9202.6(R)1

. Monterey: City Code section 2,08, appendix A

Monterey Park: Municipal Code section 271.04.275

Palos Verdas Estates: Municipal Code section 18-2.17

Richrmond: Municipal Code section 15.04.040

Riverside: mMunicipal Code section 19.04.138

San Diego: Municipai Code section 101.0407 (81-85); saction 101.0101.2¢
San Francisce: Municipai Code, part #, chapter 1 section 102.8

Santa Barbara: Municipal Code section 28.04.230(2)

Santa Cruz: Municipal Code section 24.10.354; section 24.16.300-341
Stmi Valley: Zoning Ordinance No, 8170-25

Thousand Qaks: Municipal Code section 9-4.230

Torrance: Municipal Code section 91.2.24(b)

http://scocal. stanford.edu/opinion/city-santa-barbara-v-adamson-28174
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25 Vallejo: Municipal Code section 16.04.370
36, Vista: City Code, appendix A, Zoning Ordinance section 238
37, whittier: Municipal Code section $111.(0)2

FN 2. tndeed it is even suggested, albeit by rhetorical question, that one motive underiying
Santa Barbar's zoning ordinances might have been a fear “that groups of unrelated persons
[might] hazard an Immoral environment for famities with children' (Majority opn., ante, at p.
133.) 1 have difficulty understanding the relevance of such an observation in a case where
the subject ordinances explicitly permit "groups of unrelated persons” to live together In a
single-family zone, {See also Village of Belie Terre v, Boraas {1874) .16 U S. 1, B{39 L.Ed.2d
797, BO3-~804, 94 5.Ct, 1536))

FN 3, "It s said, however, that if two unmarried pecple ¢can constitute a 'family, there is no
reason why three or four may not. But every line drawn by a legislature leaves out some that
might weli have been included. That exercise of discretion, however, is a legislative, not a
judicial, function.” (vVillage of 8eile Terre v. Soraas, supra, 416 4.5, 1, 8 {39 L.Ed.2d 797,
B03-804], fn. omitted.)

http://scocal.stanford.edu/opinion/city-santa-barbara-v-adamson-28174
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THE HONORABLE SHARON D. STUART, CITY PROSECUTING
ATTORNEY, CITY OF LOMPOC, has requested an opinion on the following question:

May a city prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in 2 low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent, or rental manager is in residence?
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CONCLUSION

A city may prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in a low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent or rental manager is in residence, in order to preserve
the residential character of the neighborhood.

ANALYSIS

A city proposes to enact an ordinance prohibiting the operation of a boarding
house or rooming house business in a single family home located in a low density residential
(R-1) zome. A boarding or rooming house business would be defined under the ordinance
“as aresidence or dwelling, other than a hotel, wherein three or more rooms, with or without
individual or group cooking facilities, are rented to individuals under separate rental
agreements or leases, either written or oral, whether or not an owner, agent or rental manager
is in residence.” We are asked whether the ordinance would be valid. We conclude that
a city may prohibit the operation of boarding house businesses in a low density residential
zone in order to preserve the residential character of the neighborhood.

It is now well settled that a city has broad authority to adopt zoning ordinances
to protect the public health and general welfare of its residents. (See Cal. Const., art, X1,
§ 7; Gov. Code, §§ 65800-65912; Euclid v. Ambler Co. (1926) 272 U.S. 365, 386-395;
Miller v. Board of Public Works (1925) 195 Cal. 477, 484-488.) Municipalities may
establish strictly private residential districts as part of a general comprehensive zoning plan,
(Wilkins v. City of San Bernardino (1946) 29 Cal.2d 332, 337-338; Fourcade v. City and
County of San Francisco (1925) 196 Cal. 655, 662; Swter v. City of Lafayette (1997) 57
Cal.App.4th 1109, 1131.7 “[M]aintenance of the character of residential neighborhoods is

' A rooming house typically does not provide meals or cooking facilities. For our purposes,
however, a rooming house business would be subject to the same analysis as a boarding house business and
will thus be inchuded in the term “boarding house” throughout this opinion.

2 'We may assumne for purposes of this opinion that the proposed ordinance would be consistent with
the city’s general plan. (Gov. Code, § 65860; cf. Ewing v. City of Carmel-by-the-Sea (1991) 234 Cal App.3d
1579, 1589; ses also 81 Ops.Cal. Atty.Gen. 57, 57-61 (1998).) We may also assume that the ordinance would
be consistent with state law prohibiting certain group homes from being considered *boarding houses.” (See
Health & Saf. Code, §§ 1500-1567.9; Hall v. Butte Home Health, Inc. (1997) 60 Cal. App.4th 308, 318-322;
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a proper purpose of zoning.” (Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal App.3d
atp. 1590.)

More specifically, the courts of this state have stated that the operation of
boarding house businesses may be excluded from aresidential zone. (City of Santa Barbara
v. Adamson (1980) 27 Cal.3d 123, 133 [“To illustrate, ‘residential character’ can be and is
preserved by restrictions on transient and institutional uses (hotels, motels, boarding houses,
clubs, ete.]; City of Chula Vista v. Pagard (1981) 115 Cal.App.3d 785, 792; see also
Seaton v. Clifford (1972) 24 Cal.App.3d 46, 51 [“the maintenance of a commercial
‘boarding house,” . . . which in essence is providing ‘residence’ to paying customers, is not
synonymous with ‘residential purposes’ as that latter phrase is commonly interpreted in
reference to property use”].) With respect to zoning matters, “[tlhe term ‘residential’ is
normally used in contradistinction to ‘commercial’ or ‘business.’ ” (Sechrist v. Municipal
Court (1976) 64 Cal.App.3d 737, 746.)

“There is no question but that municipalities are entitled to confine commercial
activities to certain districts {citations], and that they may further limit activities within those
districts by requiring use permits.” (Sutter v. City of Lafayette, supra, 57 Cal. App.4thatp.
1131.) “Many zoning ordinances place limits on the property owner’s right to make
profitable use of some segments of his property.” (Keystone Bituminous Coal Assn. v.
DeBenedictis (1987) 480 U.S. 470, 498.) IHere, the proposed ordinance would allow
property owners to rent to boarders under one or two separate rental agreements. The
owners would not be denied all commercial use of their properties. (See Ewing v. City of
Carmel-by-the-Sea, supra, 234 Cal.App.3d at pp. 1592-1593.)°

In short, preserving the residential character of a neighborhood is a legitimate
government purpose that may bereasonably achieved by prohibiting commercial enterprises
such as operating a boarding house business. (See Euclid v. Ambler Co., supra, 272 U.S.
at pp. 394-395; City of Santa Barbara v. Adamson, supra, 27 Cal.3d at p. 133; Miller v.
Board of Public Works, supra, 195 Cal. at p. 493; College Area Renters & Landlord Assn.
v. City of San Diego (1996) 43 Cal. App.4th 677, 687; Ewing v. City of Carmel-by-the-Seaq,
supra, 234 Cal.App.3d at pp. 1590-1592; City of Chula Vista v. Pagard, supra, 115
Cal. App.3d at pp. 792, 799-800.)

City of Los Angeles v. Department of Health (1976) 63 Cal.App.3d 473, 477-481; 76 Ops.Cal. Atty.Gen. 173,
175 (1993).)

* Of course, the proposed ordinance would apply only tothe city’s low density residential (R-1) zone
and not to multiple dwelling zones or other zoning districts of the city.
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The proposed ordinance would not raise constitutional issues of the right of
privacy or right of association since it would allow any owner of property to rent to any
member of the public and any member of the public to apply for lodging. The proposed
ordinance would be directed at a commercial use of property that is inconsistent with the
residential character of the neighborhood and which is unrelated to the identity of the users.
The courts have approved a distinction drawn that is based upon the commercial use of
property by owners in arestricted residential zone. (See City of Santa Barbara v. Adamson,
supra, 27 Cal.3d at pp. 129-134; Coalition Advocating Legal Housing Options v. City of
Santa Monica (2001) 88 Cal. App.4th 451, 460-464; College Area Renters & Landlord Assn,
v. City of San Diego (1996) 43 Cal. App.4th 677, 686-687; Ewing v. City of Carmel-by-the-
Sea, supra, 234 Cal.App.3d at pp. 1595-1598; City of Chula Vista v. Pagard, supra, 115
Cal.App.3d at pp. 791-793, 798.)

We reject the suggestion that the relatively few number of boarders prohibited
under the proposed ordinance would prevent the ordinance from being upheld by a court.
In City of Santa Barbara v, Adamson, supra, 27 Cal.3d 123, the Supreme Court indicated
that operating boarding house businesses could be prohibited to preserve the residential
character of a neighborhood without specifying that the businesses had to be of a particular
size. (Id. atp. 133.) Of course, the greater the number of boarders who would occupy a
single family dwelling, the more likely the residential character of the neighborhood would
bethreatened. (See Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal.App.3datp. 1591.)
Without question, operating a boarding house for 20 or 30 boarders would undermine a
neighborhood’s residential character. Here, the proposed ordinance would prohibit a
boarding house business operated for only three boarders. And, as previously observed, the
proposed ordinance would allow commercial use of a property if only one or two boarders
were renting rooms from the owner. What is the standard of review for evaluating such a
legislative determination as to the allowable size of a boarding house business in a restricted
residential zone?

¢ “IAls is customary i reviewing economic and social regulation, . .. courts
properly defer to legislative judgment as to the necessity and reasonableness of a particular
measure.”’ {Citation.]” (Hallv. Butte Home Health, Inc., supra, 60 Cal. App.4thatp.322.)
“I[Clourts ordinarily do not consider the motives behind legislation, including local
legislation [citations], nor do they second-guess the wisdom of the legislation {citations].”
(Sutter v. City of Lafayette, supra, 57 Cal.App.4th at p. 1128.) “In enacting zoning
ordinances, the municipality performs a legislative function, and every intendment is in favor
of'the validity of such ordinances. [Citations.]” (Lockard v. City of Los Angeles (1949) 33
Cal.2d 453, 460.) The ordinance will be upheld so long as the issue is “ ‘at least
debatable.” ” (Minnesotav. Clover Leaf Creamery Co. (1981)449 1.S. 456, 464 see Sutter
v. City of Lafayette, supra, 57 Cal. App.4th atp. 1133; Ewing v. City of Carmel-by-the-Seq,
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supra, 234 Cal.App.3d at pp. 1587-1588; Cotati Alliance for Better Housing v. City of
Cotari (1983) 148 Cal. App.3d 280, 291-292.) In Ewingv. City of Carmel-by-the-Sea, supra,

234 Cal.App.3d 1579, the court summarized the applicable principles with respect to
drawing lines of distinction in adopting zoning regulations:

“ .. Line drawing is the essence of zoning. Sometimes the line is
pencil-point thin—allowing, for example, plots of one-third acre but not
one-fourth; buildings of three floors but not four; beauty shops but not beauty
schools. In Euclid, the Supreme Court recognized that ‘in some fields, the bad

~ fades info the good by such insensible degrees that the two are not capable of
being readily distinguished and separated in terms of legislation.” (Euclidv.
Ambler Co., supra, 2721U.8. at p. 389.) Nonetheless, the line must be drawn,
and the legislatuore must do it. Absent an arbitrary or unreasonable
delineation, it is not the prerogative of the courts to second-guess the
legislative decision. [Citations.]” (Jd atp. 1593.)

It is “at least debatable” that prohibiting boarding house businesses operated
for as few as three boarders in a low density residential zone is a reasonable exercise of
legislative power. Given that boarding house businesses may be prohibited in low density
residential zones, we cannot say, in the abstract, that the proposed ordinance would be
“clearly arbitrary and unreasonable, having no substantial relation to the public health,
safety, morals or general welfare.” (Euclid v. Ambler Co., supra, 272 U.S. at p. 395; cf.
Ewingv. City of Carmel-by-the-Sea, supra, 234 Cal. App.3d at pp. 1591-1592.) The line as
to the number of allowable boarders must be drawn somewhere, and here the city council
may prohibit the operation of boarding house businesses with three or more boarders in
order to preserve the residential character of the neighborhood.

We conclude that a city may prohibit, limit or regulate the operation of a
boarding house or rooming house business in a single family home located in a low density
residential (R-1) zone, where boarding house or rooming house is defined as a residence or
dwelling, other than a hotel, wherein three or more rooms, with or without individual or
group cooking facilities, arerented to individuals under separate rental agreements or leases,
either written or oral, whether or not an owner, agent, or rental agent is in residence, in order
to preserve the residential character of the neighborhood.

e ok vk sk

5 01-402



