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An ordinance proposed by the City Attorney amending Article 5.1 of Chapter IV of the Los Angeles
Municipal Code in order to implement recent appellate court decisions concerning regulation of
medical marijuana, including the ruling issued in Pack v. Superior Court, 199 Cal.App.4th 1070
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Inc. v. City, et al., LASC Case No. BC 460799; and the effect of recent appellate court
decisions concerning regulation of medical marijuana.)
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On January 26, 2012, the City Planning Commission unanimously voted to acecept the
recommendations of its staff and the City Attorney concerning the City's implementation
of the state Compassionate Use Act and the provision of medical marijuana. The draft
ordinance, initiated by the Director of Planning at the request of the Council's Public
Safety Committee Chair, prohibits medical marijuana businesses citywide, while stiil
allowing access by qualifying patients in need. The ordinance responds to a recent
appellate court ruling and the decision of the California Supreme Court to review that
ruling. It gives the City breathing room to regulate more comprehensively at such time as
the high court and the State Legislature clarify the lawiul role of cities,

Transmitted herewith is an ordinance proposed by the Director of Planning amending Article 5.1
of Chapter IV of the Los Angeles Municipal Code in order to implement recent appellate court
decisions concemning regulation of medical marijuana, including the ruling issued in Pack v.
Superior Court, 199 Cal. App.4th 1070 (2011).

On January 26, 2012, following a public hearing, the City Planning Commission approved the
proposed ordinance {(attached) and recommended its adoption by the City Council.

1. Adopted the City Attorney Report as the report of the City Planning Commission on
the subject.

2. Recommended that the City Council Determine that the ordinance is exempt under
the California Environmental Quality Act, for the reasons set forth in the CEQA
Narrative and draft Notice of Exemption attached as Attachments 6 and 7,
respectively, to the City Atforney Report.

3. Recommended that the City Council Direct that the Department of City Planning file
the final Notice of Exemption with the County Clerk immediately after the ordinance is
approved and passed in final by the City Council.

4. Adopted the Findings and Recommendation Pursuant To City Charter § 556 and
§558(b)(2) attached as Aitachment 8 to the City Attorney Report.
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5. Recommended to the City Council adoption of the draft ordinance attached as
Attachment 1 to the City Attorney Report.

This action was taken by the following vote:

Moved: Freer

Seconded: Roschen

Ayes: Cardoso, Hovaguimian, Lessin, Romero
Absent: Burton, Kim, Woo

Vote: 6-0 /4 {VW—

Jarfies K. Wiliams, Commission Executive Assistant 1}
City Planning Commission

Attachments: Proposed Ordinafice, Findings

Senior City Planner. Charles Rausch

cc: Terry Kaufmann-Macias, Adrienne Khorasanee, Steven Blau, Deputy City Attorneys, Land Use
Division, and June Gibson, Chief Legislative Analyst



ORDINANCE NO.

An ordinance amending Article 5.1 of Chapter IV of the Los Angeles Municipal
Code in order to implement recent appellate court decisions, including the ruling issued
in Pack v. Superior Court, 199 Cal.App.4™ 1070 (2011).

WHEREAS, the Compassionate Use Act ("CUA"), adopted by the voters in 1996,
and the Medical Marijuana Program Act ("MMPA"), enacted by the State Legislature in
2003, provided California’s qualified patients and their primary caregivers with limited
immunities to specified criminal prosecutions under State Jaw for the purpose ¢ oi ‘
ehabling access to marijuana for medical purposes, . i

WHEREAS, commencing in 2007, according fo local media reports and
neighborhood sightings and complaints, more than 850 medical marijuana businesses
randomiy opened, closed and reopened storefront shops and commercial growing
operations in the City without any land use approval under the Los Angeles Municipal
Code ("LAMC”) and, since that time, an unknown number of these businesses continue
to randomly open, close, and reopen in Los Angeles, each wnth no regulatory
authorization from the City;

WHEREAS, the Los Angeles Police Depariment (“"LAPD") has reporied that, as
the number of marijuana dispensaries and commercial growing operations proliferated
without legal oversight, the City and its neighborhoods have experienced an increase in -
crime and the negative secondary harms assoclated with unregulated marijuana
businesses, including but not limited to, murders, robberies, the distribution of tainted
marijuana, and the diversion of marijuana for non-medical and recreational uses;

WHEREAS, in January 2010, the City established a comprehensive regulatory
framework o balance the unregulated proliferation of medical marijuana businesses,
access by seriously ili patients to medical marijuana, and public safety, by adopting the
Medical Marijuana Ordinance ("MMQ"), adding Article 5.1, Chapter IV, of the LAMC,
subsequently amended by ordinances including, in 2011, Temporary Urgency
Ordinance No. 181630 (the "TUO"),

WHEREAS, the City's efforts to foster compassionate patient access to medical
marijuana, while capping the number of dispensaries through priority registration
opportunities for earlier existing collectives, a drawing, and mandaiory geographic
dispersal, resulted in an explosion of lawsuits by medical marijuana businesses, the
continued opening and operation of unpermitted businesses, unending neighborhood
complainis regarding crime and negative secondary effects, an inappropriate drain upon
civic legal and law enforcement resources, and the inability of the City to implement its
regulations in the face of aggressive dispensary litigation;

WHEREAS, on October 4, 2011, the Second Appellate District of the California
Court of Appeal, whose decisions bind the City of Los Angeles, ruled in the case of
Pack v. Superior Court, 199 Cal App.4™ 1070 (2011), that significant provisions of the



medical marijuana ordinance of the City of Long Beach, which was modeled after Article
5.1, Chapfer IV of the LAMC, are preempted by the federal Controlled Substances Act
(“C8A" [21 U.S.C. section 801, -et seq.], which bans marijuana for all purposes;

WHEREAS, the Pack court held that while cities may enact prohibitions that
restrict and limit collectives, cities are preempted under the CSA from enacting
affirmative regulations that permit or authorize collectives and marijuana related
activities, specifically stating: “The City’s ordinance, however, goes beyond
decriminalization into authorization. Upon payment of a fee, and successful
participation in a lottery, it provides permits to operate medical marijuana collectives. It
then imposes an annual fee for their continued operation in the City. In other Words, ﬂ%ﬁ‘e
City determines which collectives are permissible and which collectives are riot, and ™
collects fees as a condition of continued operation by the permitted collectives. A law
which “authorizes [individuals] to engage in conduct that the federal Act forbids . . .
stands as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress’ and is therefore preempted. [citation].” 199 Cal.App.4" 1070,
1093; )

WHEREAS, the Pack court also briefly raised the specter of violation of federal
law through the actions of individual city officials, commenting in a footnote, “There may
also be an issue of whether the ordinance requires certain City officials {o viclate federal
law by aiding and abetting (or facilitating (21 U.S.C. § 843(b))) a violation of the federal
CSA. For example, the ordinance requires the City’s director of financial management
to approve and issue a permit if certain facts are demonstrated. . . ." 199 Cal.App.4"™
1070, 1091, fn. 27; ' ‘

WHEREAS, on Qctober 14, 2011, Los Angeles Superior Court Judge Anthony J.
Mohr denied numerous motions fo enjoin the City’s MMO, as amended by the TUQ, in
lead case Americans For Safe Access, et al. v. Cily of Los Angeles, et al., Los Angeles
Superior Court Case No. BC433942, holding that those regulations, as currenly
enacted, do not violate State procedural law or deprive plaintiffs of due process of law
or equal protection, and further ruling that plaintiffs have failed to establish any vested
right to operate their medical marijuana businesses in the City;

WHEREAS, Judge Mohr declined to address the impact of federal preemption on
the City's medical marijuana regulations in light of Pack until that case becomes final or
until “our Supreme Court decides to weigh in on the federal preemption issue,” but
observed, “The Pack court held that Long Beach's permit provisions and lottery system
are federally preempted. This could have a profound impact on the TUO, which bears
more than a passing resembiance to the Long Beach medical marijuana ordinance”,

WHEREAS, as highlighted by Judge Mohr, the City’s TUO, most notably its cap,
drawing, and mandatory geographic dispersal provisions, cannot survive Pack, and the
City is disabled by Pack from proceeding with its existing comprehensive regulatory
framework or from enacting new comprehensive rules that will necessarily include



affirmative regulations until the California Supreme Court overturns or substantially
modifies the Pack appellate court ruling,

WHEREAS, s0 long as the Pack ruling remains in effect as currently writien, the
only legislative ool available to the City at this time for the purpose of regulating the
proliferation and operation of medical marijuana businesses is the enactment of
prohibitions restricting and limiting such businesses;

WHEREAS, in order fo obtain clarity and finality regarding whether California
cities are empowered to affirmatively regulate medical marijuana businesses, the City :
Councll has instructed the City Attorney to provide amicus support in favor of Cahforma
Supreme Couri review of the Pack decision; and

WHEREAS, regulatory inaction during the pendency of the Pack petition is not a
responsible option for the City given that medical marijuana businesses have
previously, adamantly, and without legal support argued to the courts that the legal
effect of no explicit City ordinance is that all medical marijuana businesses may open,
close, reopen, and operate at will in perpetuity, with vested rights, in the City.

NOW, THEREFORE,

THE PEOPLE OF THE CITY OF L.OS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Article 5.1 of Chapter IV of the Los Angeles Municipal Code is
amended in full to read:

ARTICLE 5.1
MEDICAL MARKUANA
SEC. 45.19.6. PURPOSES AND INTENT.:

The purpose of this article is to respond to the ruling of the Second Appellate
District of the California Court of Appeal in Pack v. Superior Court, 199 Cal.App.4" 1070
(2011), which states that California cities may not enact comprehensive regulatory
schemes governing medical marijuana. It is also the purpose of this article to staunch
the negative impacts and secondary effects associated with the ongoing unregulated
medical marijuana operations in the City, including but not limited to the extraordinary
and unsustainable demands that have been placed upon scarce City policing, legal,
policy, and administrative resources; neighborhood disruption, increased transient
visitors, and intimidation; the unavoidable exposure of school-age children and other
sensitive residents to medical marijuana; drug sales to both minors and adults; fraud in
issuing, obtaining or using medical marijuana recommendations; and murders,
robberies, burglaries, assaults, and other violent crimes. it is therefore the further
purpose of this arlicle to protect the public health, safety and welfare of the residents of



the City by banning medical marijjuana businesses until such time as the City may
become authorized fo enact a comprehensive medical marijuana regulatory scheme for
the benefit of both medical marijuana patients and residents generally. This article is not
intended to conflict with federal or state law. It is the intention of the City Council that
this article be interpreted to be compatible with federal and state enactments and in
furtherance of the public purposes that those enactments encompass.

SEC. 45.19.6.1. DEFINITIONS.

A The following phrases, when used In this section, shall be constiued as :
defined below. Words and phrases not defined here shall be construed as defined | in: %
Section 11.01 of this Code.

*Building” means any structure having a roof supported by columns or walls, for
the housing, shelter or enclosure of persons, animals, chattels, or property of any kind.

“Location” means any parcel of land, whether vacant or occupied by a building,
group of buildings, or accessory buildings, and includes the buiidings, structures, yards,
open spaces, lot width, and lot area.

“Marijuana” shall be construed as defined in California Health and Safety Code
Section 11018 and further shall specifically include any product that contains marijuana
or a derivative of marijuana.

“Medical marijuana business” means either of the following:

{1}  Any location where marijuana is delivered or given away to a
qualified patient, a person with an identification card, or a primary caregiver.

(2)  Any vehicle or other mode of transportation, stationary or mobile,
which is used fo transport, deliver, or give away marijuana to a qualified patient,
a person with an identification card, or a primary caregiver.

(3}  Notwithstanding Subparagraphs 1 and 2 above, "medical marijuana
business” shall not include any of the following:

(a)  Any location when in use by a primary caregiver to deliver or
give away marijuana to a qualified patient or person with an identification
card who has designated the individual as a primary caregiver, for the
personal medical use of the qualified patient or person with an
identification card, in accordance with California Health and Safety Code
Seciion 11362.5 and 11362.7 ef seq.

(b)  The location of any clinic licensed pursuant to Chapter 1
{commencing with Section 1200), a health care facility licensed pursuant
to Chapter 2 {commencing with Section 1250}, a residentia! care facility for



persons with chronic life-threatening ilhess licensed pursuant to Chapter
3.01 (commencing with Section 1568.01), a residential care facility for the
elderly licensed pursuant to Chapter 3.2 (commencing with Section 1569),
a hospice, or a home health agency licensed pursuant to Chapter 8
{commencing with Section 1725), all of Division 2 of the California Health
and Safety Code where: (i} a qualified patient or person with an
jdentification card receives medical care or supportive services, or both,
from the clinic, facility, hospice, or home health agency, and (i) the owner
or operator, or one of not more than three employees designated by the
owner or operator, of the clinic, facility, hospice, or home health agency «
has been designated as a primary caregiver pursuant to Califorfta Healtﬁ
and Safety Code Section 11362.7(d) by that qualified patient or person *
with an identification card.

(¢}  Any vehicle when in use by: (i} a qualified patient or person
with an identification card to transport marijuana for his or her personal
medical use, or {ji) a primary caregiver to tfransport, deliver, or give away
marijuana to a qualified patient or person with an identification card who
has designated the individual as a primary caregiver, for the personal
medical use of the gualified patient or person with an identification card, in
accordance with California Health and Safely Code Section 11362,765.

“Structure” means anything constructed or:-erected which is supported directly
or indirectly on the earth, but not including any vehicle.

“Vehicle” means a device by which any person or property may be propelied,
moved, or drawn upon a street, sidewalk or waterway, including but not limited to a
device moved exclusively by human power.

B. The following words or phrases when used in this section shall be
construed as defined in California Health and Safety Code Sections 1746, 11362.5, and
11362.7.

*Hospice”;

“Identification card”;

“Person with an identification card;”
“Primary caregiver”; and

“Qualified patient”

SEC. 45.19.6.2. PROHIBITED ACTIVITIES.

A It is unlawful fo own, establish, operate, use, or permit the establishment
or operation of a medical mari}uana business, or to participate as an employee,
contractor, agent or volunteer, or in any other manner or capacity in any medical
marijuana business.



B. The prohibition in Subsection A, above, includes renting, leasing, or
otherwise permitting a medical marijuana business to occupy or use a Jocation, vehicle,
or other mode of fransportation.

SEC. 45.19.6.3, SEVERABILITY.

If any provision or clause of this section or the application thereof to any person
or circumstance is held to be unconstitutional or otherwise invalid by any court of
competent jurisdiction, such invalidity shall not affect other section provssmns clauses
or applications thereof which. can be implemented without the invalid prowszon clause s
or application thereof, and to this end the provisions and clauses of this sect;on are 1*
declared to be severable. T



Sec. 2. The City Clerk shall certify to the passage of this ordinance and have it
published in accordance with Councit policy, either in a daily newspaper circulated
in the City of Los Angeles or by posting for ten days in three pubiic places in the City of
Los Angeles: one copy on the bulletin board located at the Main Street entrance to the
Los Angeles City Hall; one copy on the bulletin board located at the Main Street
entrance to the l.os Angeles City Hall East; and one copy on the hulletin board located
at the Temple Street entrance to the Los Angeles County Hall of Records.

| hereby certify that this ordinance was passed by the Council of the City of
Los Angeles, at its meeting of

I
JUNE LAGMAY, City Clerk

By

Deputy

Approved

Mayor

Approved as to Form and Legality

CARMEN A. TRUTANICH, City Attomey

By Lowd? i o

Tsﬁw P. Kg%’MANN MACIAS
Deputy City Attorney

Date JAN 0 6 2012

File No. _CF 11-1737-81

MAReat Prop_Enav_Land Use\Land Use\Terry K. Macias\ORDINANCES\MMDbusinessban.doc



DEPARTMENT OF CITY PLANNING
FINDINGS AND RECOMMENDATION
PURSUANT TO CITY CHARTER § 556 AND §558(B)(2)

CITY PLANNING COMMISSION CASE NO: Special ltem

DATE: January 26, 2012 CEQA: ENV-2011-3306-CE
TIME: 8:30 am. COUNCIL FILE: 11-1737 and 11-1737-81
PLACE: Van Nuys City Hall LOCATION: Citywide =7 i

Council Chamber 2nd FI. COUNCIL DISTRICT:  All .
14410 Sylvan Street PLAN AREAS: All
Van Nuys, California 91401 :

PUBLIC HEARING REQUIRED

SUMMARY: An ordinance proposed by the City Attorney amending Article 5.1 of Chapter IV of the

Los Angeles Municipal Code in order to implement recent appeliate court decisions
concerning regulation of medical marijuana, including the ruling issued in Pack v.
Superior Court, 199 Cal.App.4th 1070 (2011).

MICHAEL J. LOGRANDE
Director of Planning

N

Alan Bell, AICP
Deputy Director

RECOMMENDED ACTIONS:

1.

Recommend that the City Council Determine that the ordinance is exempt under the California
Environmental Quality Act, for the reasons set forth in the CEQA Narrative and draft Notice of
Exemption attached as Attachmenis 6 and 7 to “Report Re: Proposed Ordinance Amending
Article 5.1 of Chapter IV of The Los Angeles Municipal Code To Implement Recent Appellate
Court Decisions Concerning Regulation of Medical Marijuana, Including Pack v. Superior
Court, 199 Cal.App.4th 1070 (2011)" prepared and transmitted by the Office of the City
Attorney.

Recommend that the City Council Direct that the Depariment of City Planning file the final
Notice of Exemption with the County Clerk immediately after the ordinance is approved and
passed in final by the City Council.

Adopt the Findings pursuant to City Charter §556 and §558(b}{2), stated below, showing that
adoption of the ordinance is in substantial conformance with the purposes, intent and provisions
of the General Plan (City Charter § 556), and will be in conformity with public necessity,
convenience, general welfare and good zoning practice (City Charter §558(b)(2)); and

tofd



4. - Concurin the Recommendation of the City Attorney to approve the draft ordinance attached
as Attachment 1 to "Report Re: Proposed Ordinance Amending Article 5.1 of Chapter IV of The
Los Angeles Municipal Code To Implement Recent Appellate Court Decisions Concerning
Regulation of Medical Marifjuana, Including Pack v. Superior Court, 189 Cal.App.4th 1070
(2011)" prepared and transmitted by the Office of the City Attorney.

BACKGROUND:

The Department of City Planning has reviewed the *Report Re: Proposed Ordinance Amending Article
5.1 of Chapter IV of The Los Angeles Municipal Code To Implement Recent Appellate Court Decisions
Concerning Regulation of Medical Marijuana, Including Pack v. Superior Court, 199 Cal.App.4th 1070
(2011)" (City Attorney Report) prepared and fransmitted by the Office of the City Afft;mey tincluding the
draft ordinance attached as Attachment 1 to that Report. %

The draft ordinance would amend Article 51 of Chapter IV, Public Welfare, of the Los Angeles
Municipal Code (LAMC) to implement recent appellate court decnsnons concerning regulation of medical
marfjuana, including the ruling in Pack v. Superior Court, 188 Cal.App.4th 1070 (2011). The draft
ordinance would ban medical marijuana businesses consistent with state law. The draft ordinance
excludes from the definition of medical marijuana business: (1) any location when in use by a primary
caregiver to deliver or give away marijuana o a qualified patient; (2) hospices and licensed clinics,
facilities and home health agencies where qualified patients receive medical care or supportive services
and designate the owner, operator, or employee designated by the owner or operator, of the clinic,
facility, hospice, or home health agency as a primary caregiver; and (3) any vehicle when in use by a
qualified patient for his/her personal medical use or primary caregiver to transport, deliver, or give away
marijuana to a qualified patient consistent with the CUA and MMPA.

FINDINGS:

1. The action is in substantial conformance with the purposes, intent and provisions of the
General Plan. (City Charter § 556.)

Medical marijuana business is not an enumerated use in the Zoning Code. Further, given the
ruling of the Court of Appeal in Pack v. Superior Court, 199 Cal. App.4th 1070 (2011), the Zoning
Administrator does not now have the affirmative right to add this as an enumerated use. The
Zoning Code is an essential implementation tool of the General Plan. The proposed ordinance
acts to confirm that medical marijuana businesses are a disallowed activity. It is therefore fully
consistent with the General Plan.

Criminal activity, inciuding robberies and other crimes are associated with medical marijuana
businesses in the City Los ‘Angeles. Neighborhoods and businesses complain about the
disruption and public safety issues presented by medical marijuana businesses in the City. By
banning medical marijuana businesses, the proposed ordinance furthers the following goals and
objectives of the General Plan:

¢ Housing Element goal 5A to create "a livable City for existing and future residents and one
that is atiractive to future investment.”

¢ Economic Development goal 7B to create “a City with land approptiately and sufficiently
designated to sustain a robust commercial and industrial base.”

¢ Economic Development goal 7.2 to "establish a balance of land uses that provides for
commercial and industrial development which meets the needs of local residents, sustains
economic growth, and assures maximum feasible environmental quality.”
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s Economic Development goal 7D to ci'eate “a City able to attract and maintain new land uses
and businesses.”

Adoption of the proposed ordinance will be in conformity with public necessity,
convenience, general welfare and good zoning practice. (City Charter §558(b){2).)

Conformity With Public Necessity: The proposed ordinance is in conformity with public
necessity because it: (1) prohibits rather than authorizes medical marijuana businesses as
required by the ruling by the California Court of Appeal in the case of Pack v. Superior Court,
199 Cal.App.4th 1070 (2011); (2) is required o prevent the continuing drain of Eitigaticn against
the City; (3} ends the unregulated proliferation of medical marjjuana busingsses in‘Los Angeles
while minimizing the likelihcod of substantial further legal action; and (4) doe§ not change
access by qualn‘" ied patients, persons with an identification card, or primary caregivers to
medical marijuana consistent with state law as cedified in the Compass:ona‘te Use Act (CUA)
and Medical Marijuana Program Act (MMPA).

Prohibits Rather Than Authorizes Medical Marijuana Businesses As Required By Pack: The

Pack court held that significant provisions of the medital marijuana ordinance of the City of.
l.ong Beach, which was modeled after Article 5.1, Chapter [V of the Los Angeles Municipal

Code (LAMC), are preempted by the federal Controlled Substances Act (CSA). The Pack court

ruled that cities may enact prohibitions that restrict and limit medical marijuana businesses but

may not enact affirmative regulations that permit or authorize such businesses. The propcsed

ordinance is in conformity with public necessity required by Pack because it prohibits rather than

authorizes medical marijuana businesses.

Regquired To Prevent the Confinuing Drain of Litigation Against The City; Ends The Unregulated
Profiferation Of Medical Marijuana Businesses In Los Angeles Without The Likelihood Of
Substantial Further Legal Action: Commencing in 2007, more than 850 medical marijuana
businesses opened storefront shops and commercial growing operations in the City in violation
of the City's Zoning Code. Since that time, an unknown number of these businesses, estimated
to exceed 500, continue to open and operate in Los Angeles, all in violation of the City’s Zoning
Code. The Los Angeles Police Department has reported that, as the number of marijuana
dispensaries and commercial growing operations proliferate, the City and its neighborhoods
have experienced an increase in crime and the negative secondary harms associated with
unregulated marijuana businesses, including but not limited to, murders, robberies, the
distribution of tainted marijuana, and the diversion of marijuana for non-medical and recreational
uses.

The City's prior comprehensive regulatory framework, enacted in January 2010 as Medical
Marijuana Ordinance 1810628 (MMO), amended several times, with the final substantive
amendments adopted by the City Council in January 2011 by Temporary Urgency Ordinance
No. 181530 (TUQO), became the subject of nearly two years of intensive and voluminous
litigation. More than a dozen legal theories were advanced against the City by more than one
hundred plaintiffs in an effort to obtain a declaration that these measures were legally invalid.
The protracted litigation was a substantial drain of City resources and personal. The proposed
ordinance is in conformity with public necessity because it prevents the continuing drain of
litigation against the City and ends the unregulated proliferation of medical marijuana
businesses in Los Angeles while minimizing the likelihood of substantial further legal action.
Does Not Change Access By Qualified Patients, Persons With An ldentification Card, Or
Primary Caregivers To Medical Marijuana Consistent With State Law: The CUA, adopted by the
voters in 1996, and MMPA, enacted by the State Legislature in 2003, provide California’s
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qualified patients, persons with an identification card, and their primary caregivers, with limited
immunities to specified criminal prosecutions under State law for the purpose of enabling
access to marijuana for medical purposes. The proposed ordinance excludes from the
definition of medical marijuana business [ocations and vehicles used in strict conformity with
state law. The proposed ordinance is in conformity with public necessity by not changing
access by qualified patients, persons with an identification card, or primary caregivers {o
medical marijuana consistent with the CUA and MMPA.

Conformity With Public Convenience: The proposed ordinance is in conformity with public
convenience because it confirms and restores the rule of law, as expressed by the Pack court,
in Los Angeles. Further, the ordinance exempts from the definition of medical marijuana
business locations and vehicles used in strict conformity with state Jaw. The proposed
ordinance is in conformity with public convenience by not changing access by qualified patients,
persons with an identification card, or primary caregivers_to medical marijuana consistent with
the CUA and MMPA.

Conformity With General Welifare: The proposed ordinance is in conformity with general
welfare because it: (1) prohibits medical marijuana businesses which are associated with
criminal activity, including murders, robberies, and other crimes; (2) resolves neighborhoods
and business complaints about disruption and public safety; (3) prevents the continuing drain of
litigation against the City; and (4) ends the unregulated proliferation of medical marijuana
businesses in Los Angeles without creating the likelihood of substantial further legal action.

Conformity With Good Zoning Practice: The proposed ordinance is in conformity with good
zoning practice by prohibiting medical marijuana businesses which are not an enumerated use
in the Zoning Code. The LAMC limits uses to those expressly enumerated in the Zoning Code.
Medical marfjuana businesses are not an allowed, enumerated use in any zone in the City. All
existing medical marijuana businesses are operating in violation of the City's Zoning Code.
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REPORTNO. R12-00 1§
JAN 17 200

City Attorney

REPORT RE:

PROPOSED ORDINANCE AMENDING ARTICLE 5.1 OF CHAPTER IV OF THE LOS
ANGELES MUNICIPAL CODE TO IMPLEMENT RECENT APPELLATE COURT
DECISIONS CONCERNING REGULATION OF MEDICAL MARIJUANA, INCLUDING
PACK V. SUPERIOR COURT, 189 CAL.APP.4TH 1070 (2011)

The Honorable City Planning Commission
of the City of Los Angeles

200 North Spring Street

Room 272, City Hall

Los Angeles, CA 20012

Coungcil File Nos. 11-1737 and 11—1737—31
CEQA: ENV-2011-3306-CE

Honorable Members:

This Office has prepared and now transmits for your consideration a draft
ordinance (Attachment 1), approved as to form and legality. The draft ordinance would
amend Article 5.1 of Chapter IV, Public Welfare, of the Los Angeles Municipal Code
(LAMC) to implement recent appellate court decisions concerning regulation of medical
marijuana, including the ruling in Pack v. Superior Court, 199 Cal.App.4th 1070 (2011).
This Office has prepared the draft ordinance on an expedited basis in part in response
to the Parks-Perry motion (CF 11-1737) and the Huizar-Englander motion (CF 11-1737-
S1), due to the Council's abbreviated December 2011 calendar, and to enable the City
to be responsive to both the Pack ruling and the City’s ongoing medical marijuana
litigation.

Summary and Basis for Consideration by City Planning Commission

In January 2010, the City established a comprehensive regulatory framework to
balance the uncontrolled proliferation of medical marijuana businesses, access by
seriously ill patients to medical marijuana consistent with state law as codified in the
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Compassionate Use Act (CUA) and Medical Marijuana Program Act (MMPA), and
public safety. The regulatory program, known as Medical Marijuana Ordinance 181069
(MMO), added Article 5.1 to Chapter IV, Public Weifare, of the Los Angeles Municipal
Code (LAMC). The MMO was amended several times, with the final substantive
amendments adopted by the City Council in January 2011, by Temporary Urgency
Ordinance No. 181530 (TUQO).

The MMO and its amendments became the subjects of nearly two years of
intense and voluminous litigation. More than a dozen legal theories were advanced
against the City by more than 100 plaintiffs in an effort to obtain a declaration that these
measures were legally invalid. One such legal theory was that the MMO was invalid as
a land use measure that required review by the City Planning Commission (CPC) that
was never obtained. Although the Superior Court issued a narrow injunction against
pieces of the MMO in December 2010, on October 14, 2011, the Superior Court issued
a ruling in which it upheld and refused to enjoin the TUO.

On October 4, 2011, just prior to the favorable ruling by the Superior Court, the
Second Appellate District of the California Court of Appeal, whose decisions bind the
City of Los Angeles, ruled in the case of Pack. The Pack decision held that significant
provisions of the medical marijuana ordinance of the City of Long Beach, which was
modeled after Article 5.1, Chapter IV of the LAMC, are preempted by the federal
Controlled Substances Act (CSA), because the CSA bans marijuana for all purposes.
Pack disables the City from proceeding with the MMO or TUO and from enacting new
comprehensive rules with affirmative regulations unless and until the California
Supreme Court overturns or substantially modifies the Pack appellate court ruling.

The draft ordinance would ban medical marijuana businesses consistent with the
Pack decision and with state law. The draft ordinance excludes from the definition of
medical marijuana business, any location, hospice, licensed health care facility, and
vehicle, when in use by a primary caregiver to deliver or give away marijuana to a
gualified patient consistent with the CUA and MMPA. The effect of the draft ordinance
would be to ban all forms of dispensaries where persons who are not lawfully
designhated as a primary caregiver in accordance with the requirements of the CUA,
MMPA, and state law are distributing marijuana to others. The draft ordinance would
have no impact upon the ability of seriously ill patients and their primary caregivers to
collectively cultivate and access their medical marijuana, consistent with the CUA and
MMPA,

The draft ordinance is agendized for consideration by CPC, notwithstanding that
it remains a public safety rather than a land use regulation. Review by the CPC at this
time will avoid potential delays and substantial expense fo the City based upon a replay
of earlier court challenges that the measure is a land use one requiring CPC report and
recommendation prior to its submission to the City Council.
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Council Requests

On October 12, 2011, Councilmembers Parks and Perry introduced Motion CF
11-1737, noting the spike in criminal activity accompanying the passage of local medical
marijuana ordinances, including incidents of robberies and other crimes at medical
marijuana dispensaries in Los Angeles. The Motion states that, in light of the Court of
Appeal ruling [in Pack], “it is prudent for the City to begin the process of moving away
from regulating medical marijuana dispensaries and toward eventual elimination of any
sanctioned/permitted medical marijuana activity in the City.” The Motion requests that
the Planning Department, with the assistance of the City Attorney, “report with
recommendations and a plan fo phase out the City's current medical marijuana
ordinance in conformance with the criminal justice issues identified in this Motion, the
recent California Court of Appeals decision [in Pack] . . . , and federal law which firmly
makes the possession and sale of this drug illegal.” On November 16, 2011, the Motion
was referred to the Public Safety Committee.

On November 23, 2011, Councilmembers Huizar and Englander introduced
Motion CF 11-1737-S1, also noting neighborhood complaints about the disruption and
public safety issues presented by medical marijuana businesses operating in Los
Angeles. The Motion requests that the City Attorney prepare language to: “(1) repeal
the MMO and TUO in light of Pack; (2) ban marijuana businesses in the City until the
Pack decision is modified to grant the City the tools to affirmatively regulate and control
marijuana businesses; (3) provide amicus support to the City of Long Beach petition for
review of Pack, affirming the need for California Supreme Court finality regarding the
scope of permissible local regulation; and (4) confirm the City’s commitment to safe
access consistent with State criminal immunities (as provided by the CUA and MMPA)
through personal participation in medical marijuana cultivation by qualified patients and
their primary caregivers, and not though storefront, mobile commercial growing, or other
dispensing operations, so long as the laws regarding local regulation remain unsettled.”

On January 13, 2012, Councilmember Englander, acting as Chair of the
Council's Public Safety Committee, and Councilmember Zine, Committee member,
forwarded the City Attorney's draft ordinance and report with their approval to the full
City Council for action. They also requested that the City Planning Commission provide
its recommendation in these matters in advance of consideration by the full City
Council, at the Commission’s regularly scheduled meeting of January 26, 2012.

Regulatory and Litigation Backaground

in January 2010, the City established a comprehensive legislative framework to
balance the unregulated proliferation of medical marijuana businesses with access by
seriously ill patients to marijuana pursuant to state law as codified in the CUA and
MMPA. The regulatory program, known as MMO, added Article 5.1 to Chapter IV,
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Public Welfare, of the LAMC. The MMO was modestly amended several times. lts final
substantive amendments were adopted by the City Council in January 2011 by TUO.

The MMO and its amendments became the subjects of nearly two years of
contentious and voluminous litigation. Although the Los Angeles Superior Court issued
a narrow injunction against certain provisions of the MMO in December 2010, the same
Court upheld and refused to enjoin the TUO on October 14, 2011. (Attachment 2.) MJ
Collectives Litigation: Americans for Safe Access et al. v. City of Los Angeles, Los
Angeles Superior Court, Lead Case No. BC433942 (and all related actions).

On October 4, 2011, the Second Appellate District of the California Court of
Appeal ruled in Pack (Attachment 3) that significant provisions of the City of Long
Beach’s medical marijuana ordinance, which was modeled after Article 5.1, Chapter IV
of the LAMC, are preempted by the CSA because this federal law bans marijuana for all
purposes. The court held that while cities may enact prohibitions that restrict and limit
collectives, cities are preempted under the CSA from enacting affirmative regulations
that permit or authorize collectives and marijuana-related activities. Both a lottery and a
City-imposed cap on the number of collectives were expressly stricken by the Pack
court; both are guiding provisions of the MMO and TUOQO. Pack disables the City from
proceeding with the MMO or TUQO and from enacting new comprehensive rules with
affirmative regulations uniess the California Supreme Court overturns or substantially
modifies the Pack appellate court ruling.”

On November 10, 2011, the City of Long Beach filed a Petition for Review of the
Pack decision with the California Supreme Court. On December 8, 2011, the League of
California Cities submitted an Amicus Curiae Letter in support of the Petition for Review.
On December 22, 2011, the City of Los Angeles submitted an Amicus Curiae Letter in
support of the Petition for Review.

On December 21, 2011, the Attorney General, after conducting nearly one year
of conversations with representatives from law enforcement, cities, counties, and the
patient and civil rights communities across the state, sent letters to the State Assembly
and localities expressing concerns over the exploitation of California’s medical
marijuana laws by gangs, criminal enterprises, and others, and urging the State
Assembly to establish clear rules governing medical marijuana. (Attachments 4 and 5.)

' In its October 14, 2011 ruling, which followed on the heeis of Pack by ten days, the Superior Court in
the MJ Collectives Litigation declined to resolve the issue of federal preemption of the City's medical
marijuana regulations. It observed, however, that Pack could have a "profound impact’ on the City's
regulations which bear “more than a passing resemblance to the Long Beach medical marijuana
ordinance.”
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Summary of Ordinance Provisions

The draft ordinance would ban medical marijuana businesses, as has been
upheld by recent appellate rulings, consistent with the Pack decision and state law. The
draft ordinance pertains to the transport, delivery, or giving away of medical marijuana.
It also excludes from the definition of medical marijuana business: (1) any location
when in use by a primary caregiver to deliver or give away marijuana to a qualified
patient; (2) hospices and licensed clinics, facilities and home heaith agencies where
qualified patients receive medical care or supportive services and designate the owner,
operator, or employee desighated by the owner or operator, of the clinic, facility, -
hospice, or home health agency as a primary caregiver; and (3) any vehicle when in use
by a qualified patient for his/her personal medical use or primary caregiver fo transport,
deliver, or give away marijuana to a qualified patient consistent with the CUA and
MMPA.

The effect of the draft ordinance would be to ban all forms of dispensaries where
persons who are not lawfully designated as a primary caregiver in accordance with the
requirements of the CUA, MMPA, and state law are distributing marijuana to others. The
draft ordinance would have no impact upon the ability of seriously ill patients and their
primary caregivers to collectively cultivate and access their medical marijuana, as
provided for in state law.

CEQA Determination

We recommend that, prior to your recommendation of the draft ordinance, you
recommend that the City Council determine that adoption of the draft ordinance is
exempt from the California Environmental Quality Act (CEQA) under State CEQA
Guidelines sections 15060(c)(2) because it will not resuit in a direct, or reasonably
foreseeable indirect physical change in the environment, and is also exempt from CEQA
pursuant to State CEQA Guidelines Sections 15301, 156305, 15308 and 15321, and the
corresponding City CEQA Guidelines, for the reasons set forth in the CEQA Narrative
prepared by the Planning Department and transmitted herewith as Attachment 6.

We also recommend that you recommend that the City Council direct the
Department of City Planning fo file the Notice of Exemption similar in form to the one
transmitted herewith as Attachment 7 with the County Clerk immediately after the
Proposed Ordinance is approved and passed in final by the City Council.

If you concur in the above, you may comply with CEQA by making the above
determination and direction prior to or concurrent with its recommendation to adopt the
draft ordinance.
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Recommended Actions

In conjunction with your recommendation to adopt the draft ordinance, we
recommend that you take the following actions:

1. ADOPT this Report as the report of the City Planning Commission on the
subject.

2. RECOMMEND that the City Council DETERMINE that the ordinance is
exempt under CEQA, for the reasons set forth in the CEQA Narrative and
draft Notice of Exemption attached hereto as Attachmenits 6 and 7,
respectively.

3. RECOMMEND that the City Council DIRECT that the Department of City
Planning file the final Notice of Exemption with the County Clerk
immediately after the ordinance is approved and passed in final by the
City Council. .

4. ADOPT the Findings and Recommendation Pursuant To City Charter
Sections 556 and §558(b)(2) attached hereto as Attachment 8.

5 RECOMMEND adoption of the draft ordinance attached hereto as
Attachment 1 to the City Council.

If you have any questions regarding this matter, please contact Chief Deputy City
Attorney William C. Carter or Special Assistant City Attorney Jane Usher at (213) 978-
8100. Members of this Office will be present when you consider this matter to answer
any questions you may have.

Very truly yours,

CARMEN A. TRUTANICH, City Attorney

" WILLIAM W+CARTER
Chief Deputy City Attorney

WWC:SB:ac
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Attachments

1 - Draft Ordinance

2 -- Judge Mohr’s October 14, 2011 Ruling in MJ Collectives Litigation

3 -- Pack v. Superior Court, 199 Cal.App.4th 1070 (2011)

4 -- December 21, 2011 Letter by Office of the Attorney General to California State
Assembly

5 -- December 21, 2011 Letter by Office of the Attorney General to California Law
Enforcement, Cities, Counties, and the Patient and Civil Rights Communities

6 -- CEQA Narrative

7 — CEQA Notice of Exemption

8 - Findings and Recommendation Pursuant To City Charter § 556 And §558(B)(2)

M:\Government CounseNPETE ECHEVERRIAWMedical Marijuana\Report To CPC City Attorney--Final 1-17-12.doc
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ORDINANCE NO,

An ordinance amending Article 5.1 of Chapter IV of the Los Angeles Municipai
Code in order to implement recent appellate court decisions, including the ruling issued
in Pack v. Superior Court, 199 Cal.App.4™ 1070 {(2011).

WHEREAS, the Compassionate Use Act ("CUA”), adopted by the voters in 1996,
and the Medical Marijuana Program Act ("MMPA”"), enacted by the State Legislature in
2003, provided California’s qualified patients and their primary caregivers with limited
immunities to specified criminal prosecutions under State law for the purpose of _
ghabling access to marijuana for medical purposes; . i

WHEREAS, commencing in 2007, according to local media reports and -
neighborhood sightings and complaints, more than 850 medical marijuana businesses
randomly opened, closed and reopened storefront shops and commercial growing
operations in the City without any land use approval under the Los Angeles Municipal
Code ("LAMC”) and, since that time, an unknown number of these businesses continue
to randomly open, close, and reopen in Los Angeles, each w;th no regulatory
authorization from the City;

WHEREAS, the Los Angeles Police Depariment (*LAPD") has reported that, as
the number of marijuana dispensaries and commercial growing operations proliferated
without legal oversight, the City and its neighborhoods have experienced an increase in
crime and the negative secondary harms associated with unreguiated marijuana
businesses, including but not limited to, murders, robberies, the distribution of tainted
marijuana, and the diversion of marijuana for non-medical and recreational uses;

WHEREAS, in January 2010, the City established a comprehensive regulatory
framework to balance the unregulated proliferation of medical marijuana businesses,
access by seriously ill patients to medical marijuana, and public safety, by adopling the
Medical Marijuana Ordinance ("MMO"), adding Article 5.1, Chapier IV, of the LAMC,
subsequently amended by ordinances including, in 2011, Temporary Urgency
Ordinance No. 181530 (the "TUO"),

WHEREAS, the City's efforts {o foster compassionate patient access to medical
marijuana, while capping the number of dispensaries through priority registration
opporiunities for earlier existing collectives, a drawing, and mandatory geographic
dispersal, resulted in an explosion of lawsuits by medical marijuana businesses, the
continued opening and operation of unpermitted businesses, unending neighborhood
complainis regarding crime and negative secondary effects, an inappropriate drain upon
civic legal and law enforcement resources, and the inability of the City fo implement its
regulations in the face of aggressive dispensary litigation,;

WHEREAS, on October 4, 2011, the Second Appellate District of the California
Court of Appeal, whose decisions bind the City of Los Angeles, ruled in the case of
Pack v. Superior Court, 199 Cal.App.4™ 1070 (2011), that significant provisions of the



medical marijuana ordinance of the City of Long Beach, which was modeled after Article
5.1, Chapter IV of the LAMC, are preempted by the federal Controlled Substances Act
("C8A™ {21 U.8.C. section 801, -et seq.], which bans marijuana for all purposes,;

WHEREAS, the Pack court held that while cities may enact prohibitions that
restrict and limit collectives, cities are preempted under the CSA from enacting
affirmative regulations that permit or authorize collectives and marijuana related
activities, specifically stating: “The City's ordinance, however, goes beyond
decriminalization into authorization. Upon payment of a fee, and successful
participation in a lottery, it provides permits to operate medical marijuana collectives. it
then imposes an annual fee for their continued operation in the City. In other words, tkj‘e
City determines which collectives are permissible and which collectives are not, and ™
coliects fees as a condition of continued operation by the permitted collectives. A law
which “authorizes [individuals] to engage in conduct that the federal Act forbids . |, .
stands as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress’ and is therefore preempted. [citation].” 199 Cal.App.4™ 1070,
1093; '

WHEREAS, the Pack court also briefly raised the specter of violation of federal
law through the actions of individual city officials, commenting in a footnote, "There may
also be an issue of whether the ordinance requires certain City officials to violate federal
law by aiding and abetting (or facilitating (21 U.S.C. § 843(b))) a violation of the federal
CSA. For example, the ordinance requires the City's director of financial management
to approve and issue a permit if certain facts are demonstrated. . . ." 199 Cal App 4™
1070, 1081, fn. 27, - ‘

WHEREAS, on October 14, 2011, Los Angeles Superior Court Judge Anthony J.
Mohr denied numerous motions to enjoin the City’s MMO, as amended by the TUQ, in
lead case Americans For Safe Access, et al. v. City of Los Angeles, et al., Los Angeles
Superior Court Case No. BC433942, holding that those regulations, as currently
enacted, do not violate State procedural law or deprive plaintiffs of due process of law
or equal protection, and further ruling that plaintiffs have failed to establish any vested
right to operate their medical marijuana businesses in the City;

WHEREAS, Judge Mohr declined to address the impact of federal preemption on
the City’s medical marijuana regulations in light of Pack until that case becomes final or
until “our Supreme Court decides o weigh in on the federal preemption issue,” but
observed, “The Pack court held that Long Beach's permit provisions and loftery system
are federally preempted. This could have a profound impact on the TUO, which bears
more than a passing resemblance to the Long Beach medical marijuana ordinance”;

WHEREAS, as highlighted by Judge Mohr, the City’s TUQO, most notably its cap,
drawing, and mandatory geographic dispersal provisions, cannot survive Pack, and the
City is disabled by Pack from proceeding with its existing comprehensive regulatory
framework or from enacting new comprehensive rules that will necessarily include



affirmative regulations until the California Supreme Court overturns or substantially
modifies the Pack appellate court ruling;

WHEREAS, so long as the Pack ruling remains in effect as currently written, the
only legisiative tool available to the City at this time for the purpose of regulating the
proliferation and operation of medical marijuana businesses is the enactment of
prohibitions resfricting and limiting such businesses;

WHEREAS, in order to obtain clarity and finality regarding whether California
cities are empowered to affirmatively regulate medical marijuana businesses, the City
Council has instructed the City Attormey to provide amicus support in favor of Calliomia
Supreme Court review of the Pack decision; and

WHEREAS, regulatory inaction during the pendency of the Pack petition is not a
responsible option for the City given that medical marijuana businesses have
previously, adamantly, and without legal support argued to the courts that the legal
effect of no explicit City ordinance is that all medical marijuana businesses may open,
close, reopen, and operate at will in perpetuity, with vested rights, in the City.

NOW, THEREFORE,

THE PEOPLE OF THE CITY OF LOS ANGELES
DO ORDAIN AS FOLLOWS:

Section 1. Article 5.1 of Chapler IV of the Los Angeles Municipal Code is
armended in full to read;

ARTICLE 5.1
MEDICAL MARIJUANA
SEC. 45.19.6. PURPOSES AND INTENT.:

The purpose of this article is to respond to the ruling of the Second Appeliate
District of the California Court of Appeal in Pack v. Superior Courf, 189 Cal.App.4™ 1070
(2011}, which states that California cities may not enact comprehensive regulatory
schemes governing medical marijuana. It is also the purpose of this article to staunch
the negative impacts and secondary effects associated with the ongoing unregulated
medical marijuana operations in the City, including but not limited to the extraordinary
and unsustainable demands that have been placed upon scarce City policing, legal,
policy, and administrative resources; neighborhood disruption, increased transient
visitors, and intimidation; the unavoidable exposure of school-age children and other
sensitive residents to medical marijuana; drug sales to both minors and aduits; fraud in
issuing, obtaining or using medical marijuana recommendations; and murders,
robberies, burglaries, assaults, and other violent crimes. it is therefore the further
purpose of this article to protect the public health, safety and welfare of the residents of



the City by banning medical marijuana businesses until such time as the City may
become authorized fo enact a comprehensive medical marijuana regulatory scheme for
the benefit of both medical marijuana patients and residents generally. This article is not
intended to conflict with federal or state law. It is the intention of the City Council that
this article be interpreted to be compatible with federal and state enactments and in
furtherance of the public purposes that those enactmenis encompass.

SEC. 45.19.6.1. DEFINITIONS.

A The foliowing phrases, when used in this section, shall be construed as
defined below. Words and phrases not defined here shall be construed as de’f’"ned in i
Section 11.01 of this Code.

“Building” means any structure having a roof supported by columns or walls, for
the housing, shelter or enclosure of persons, animals, chatiels, or property of any kind.

“Location” means any parcel of land, whether vacant or occupied by a building,
group of buildings, or accessory buildings, and includes the buildings, structures, yards,
open spaces, lot width, and lot area.

“Marijuana” shall be construed as defined in Califomia Health and Safety Code
Secfion 11018 and further shall specifically include any product that contains marijuana
or a derivative of marijuana.

“Medical marijuana business” means either of the following:

(1) Any location where marijuana is delivered or given away fo a
qualified patlent, a person with an identification card, or a primary caregiver.

(2)  Any vehicle or other mode of transportation, stationary or mobile,
which is used fo fransport, deliver, or give away marijuana to a qualified patient,
a person with an identification card, or a primary caregiver,

{3)  Notwithstanding Subparagraphs 1 and 2 above, "medical marijuana
business” shall not include any of the following:

(a)  Any location when in use by a primary caregiver to deliver or
give away marijuana to a qualified patient or person with an identification
card who has designated the individual as a primary caregiver, for the
personal medical use of the qualified patient or person with an
identification card, in accordance with California Health and Safety Code
Section 11362.5 and 11362.7 et seq.

{by  The location of any clinic licensed pursuant to Chapter 1
{commencing with Section 1200), a health care facility licensed pursuant
to Chapter 2 (commencing with Section 1250), a residential care facility for



persons with chronic life-threatening iihess licensed pursuant to Chapter
3.01 (commencing with Section 1568.01}, a residential care facility for the
elderly licensed pursuant to Chapter 3.2 (commencing with Section 1569),
a hospice, or a home health agency licensed pursuant to Chapter 8
(commencing with Section 1725), all of Division 2 of the California Health
and Safety Code where: (i) a qualified patient or person with an
identification card receives medical care or supportive services, or both,
from the clinic, facility, hospice, or home health agency, and (i) the owner
or operator, or one of not more than three employees designated by the
owner or operator, of the clinic, facility, hospice, or home health agency :
has been designated as a primary caregiver pursuant to Califorfia Healf
and Safety Code Section 11362.7(d) by that qualified patient or person
with an ideniification card.

(¢)  Any vehicle when in use by: (i) a qualified patient or person
with an identification card fo transport marijuana for his or her personal
medical use, or (i) a primary caregiver to iransport, deliver, or give away
matijuana to a qualiflied patient or person with an identification card who
has designated the individual as a primary caregiver, for the personal
medical use of the qualified patient or person with an identification card, in
accordance with California Health and Safety Code Section 11362.765.

“Structure” means anything constructed .or.fé‘rected which is supported directly
or indirectly on the earth, but not including any vehicle.

“Vehicle” means a device by which any person or property may be propelied,
moved, or drawn upon a street, sidewalk or waterway, including but not imited to a
device moved exclusively by human power.

B. The following words or phrases when used in this section shall be
construed as defined in California Health and Safety Code Sections 1746, 11362.5, and
11362.7.

“Hospice”;

“Identification card”;

“Person with an identification card;”
“Primary caregiver”; and

*Qualified patient”

SEC. 45.19.6.2. PROHIBITED ACTIVITIES.

A, it is unlawful to own, establish, operate, use, or permit the establishment
or operation of a medical mari}uana business, or to participate as an employee,
confractor, agent or volunteer, or in any other manner or capacity in any medical
marijuana business.



B. The prohibition in Bubsection A, above, includes renting, leasing, or
otherwise permitting a medical marijuana business to occupy or use a location, vehicle,
or other mode of fransportation.

SEC. 45.12.6.3. SEVERABILITY.

If any provision or clause of this section or the application thereof to any person
or circumstance is held to be unconstitutional or otherwise invalid by any court of
competent jurisdiction, such invalidity shall not affect other section provisions, clauses
or applications thereof which can be implemented without the invalid provision, clause :
or application thereof, and to this end the provisions and clauses of this section are. 3
declared to be severable.



Sec. 2. The City Clerk shall certify {o the passage of this ordihance and have it
published in accordance with Council policy, either in a daily newspaper circulated
in the City of Los Angeles or by posting for ten days in three public places in the City of
Los Angeles: one copy on the bulletin board located at the Main Sireet entrance to the
Los Angeles City Hall; one copy on the bulletin board located at the Main Street
entrance to the Los Angeles City Hall East; and one copy on the bulletin board located
at the Temple Street enfrance to the Los Angeles County Hall of Records.

I hereby cettify that this ordinance was passed by the Council of the City of
Los Angeles, at its meeting of

e

JUNE LAGMAY, City Clerk

By

Deputy

Approved

Mayor

Approved as to Form and Legality

CARMEN A. TRUTANICH, Gity Attorney

Byw,mﬁmh

Eﬁ gMANN MACIAS
Deputy Cfty Attorney

Date JAN 0 6 2012

File No. _CF 11-1737-81

M\Real Prop_Env_tand Uselland Use\Terry K. Macias\ORDINANCES\WIMDbusinesshan.doc
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES =E Ak
‘ : <
MEDICAL MARITUANA CASES
PLIRA VIDA TRES, INC, et al., Lead Case No.; BC433942
Plaintiffs, ORDER DENVING PLAINTIFFS’ MOTIONS
FOR PRELIMINARY INJUNCTION
vs, AGAINST THE CITY OF LOS ANGELES’
CITY OF LOS ANGELES, et 4l | TEMPORARY URGENCY ORDINANCE
Defendants.
This round of motions represents the second time medical marijuana collectives (“oollectives™)

have applied to the court for an Injunction against the Citj; of Los Anpeles’ (“the City™) in connection
with its latest ordinance aimed at shutting most of them down, This court’s December 10, 2010 orde£
granting a preliminary injunction (“Preliminary injunf;tion Order™} struck down portions of Ordinance
No. 181069, contingent upon Plaintiffs postingl a bond.! Following the Preliminary Injunction Order,
the City enacted the Temporary Urgency Ordinance (“TUQ™), local Ordinance No, 181530.% (Sge Decl.

of Dickinson, 4 6, Ex. 1.) The TUO represents the City’s attemnpt af remedying the constitutional

4| shortcomings that the Preliminary Injunction Order identified in comnection with Ordinance No. 181069,

The TOQs express purpose is *to protect the heatth, safety and welfare of the residents of the City”

while the City appeals the court’s preliminary injunction. (TUQ, § 1.)

A1 Plaintfs have yet to post any boud,

? 1,05 Angeles’ medical marljuans ordinance appears st Loy Angc]es Municipal Code {"LAMC") § 45.19.6 et seq. The court
rafers 1o the current ordinance efther as the “TUC” or "LAMOC § __,

-

ER DENYING PLAINTI 5 MOTIONS FOR P TNARY INJUNCTION O CIry'§|

TEMPORARY URGENCY ORDINANCE
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Moving parties constitute 29 collectives, LAMC § 45.19.6.2,.C.1 requires collectives {o submit a

notice of intent 1o registef (2011 NOITR™) between 10 and 15 business days afier the effective date of

the TUO, Two hundred thirty two collectives submitted timely 2011 NOITRs. (Deol. of Dickinson, {7,

Ex. 2) Twenty seven of the 29 moving Plaintiffs filed 2011 NOITRs, with only Southbay Weliness

1} Network (*Southibay Weliness”) and Healthy L1fe Collectwe of America (“I—Iea}thy L1fe”} faﬂmg ta

file3 (M., atq 8.) Southbay Wellness and Healthy Life are collectives fen'ned after September ‘145
2007. |

The TUO requires, among other things, that eligible collectives were “operating in the City en or

{{before September 14, 2007.” (LAMC § 45.19.6.2.B.2.1.) Melrose Quality Pain Relief, Inc. (“MQPR™)

filed a soparate motion. MQFR was established in 2006. (MQPR Motion, 4:3-4: citing paragraphs of
MQPR’s First Amended and Supplemental Complaint) However, MQPR changed its entire ownership
in September 2009. (Id., at 13+14.) Continuity of ownership is a requirement of the TUQ. (LAMC §
45.19,6,2.8.2.3) The remaining moving Plaintiffs joined together in Pura Vida Tres, Inc."s (‘:PV’I‘ )
motion, The PVT Plaintiffs all qualified for the ICO exemption and would have been permitted to
operate (contingent upon finding a suitable location) hed Ordinance No. 181069 not'been struck down.
While Piaintiffs have different motives for challenging the TUO, most of their arguments are the same.

The TUO addressed the constitutional shortcomings of Ordinance No. 181069 in the following
ways:

o It contains no sunset provision, instead requiring collectives to re-register every two years

(LAMC § 45.19.6.2.7);

Jt has no criminal penalties (LAMC § 45.19.6.7);

Tt requires & wamrant, subpoena, or cotirt order prior to accessing “private medical records.”

Moreover, it gives members the option of providing either their medical marijuana identification

card or thelr government issued identification, and the collectives must notify members of this
option (LAMC § 45.19.6.4.4-C);

3 The two non-filing Plaintiffs filed their own briof but fail fo address this shortcoming.
S
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» The TUO supplants the old “prierity regmtratm > with a lottery system that caps the total
number of collectives in the City at 100, provides even ineligible collectives the opportunity to
challenge the City Clerk’s determination regarding eligibility, and prdvides the opportunity for
final appeal o & oourt (LAMC § 45.19.6.2.C.1.),

1. DISCUSSION;
A, Enzeting the TUO did not violate Govermment Code § 65858:

_ Plaintiffs argue that the TUO fuiled to comply with Government Code 65858, They ai*é‘&;;‘ong.
Government Code § 65858 states In pertinent part:

(&) Without following the procedures oftherwise required prior to the adoption of a zoning
ordinance, the legislative body of a . . , city . . . {o protect the public safety, health, and
welfare, may adopt as an urgency measure an interim ordinance prohibiting any uses that
may be inn conflict with a contemnplated genaral plam, specific plan, or mnmg proposal
that the legislative body, planning commission or the plamning department is considering
or studying or intends {o study within a reasonable time,

(£ Notwithstanding subdivision (e), upon termination of a prior inferim ordinance, the
legislative body may adopt another interim ordinance pursuant to this section provided
that the new interim ordinance is adapted to protect the public safety, health, and welfare
[from an event, occurvence, or st of circumsiandes different from.the event, occurrence,
or sef of circumstances that led to the adoption of the prior interim ordinance,

'|| (Bmphasis added.) Plaintiffs sssert two arguments. Fist; that if the TUO is a “public safety ordinance,”

it should have been adopted in express reliance on City Charfer § 253, and the TUO omits any reference
to § 253. Second, that the 2007 ICO was the first attempt at an interim ordinance on the topic of

medioal marijuana in the City, and the TUO-being the second attempt—does not comply with

11 Government Code § 65838(1)’s requirement of changed circumstances,

Plaintiff’s first arpument fails because the TUO expressly states that it wag aciopted by the City
“sursuant to the police and Charter powers of the City of ‘E.Zos Angeles.” (TUQ, preamble,) Plaintiifs
cile no requirement that an ordinance must sxplicitly reference the section of the City Charter
authorizing the ordinance. Plaintiffs atiempt to use the restrictive language in § 253 to prohibit the

TUQ. Section 253 states:
e B

ORDER DENYING PLAII\TTETES’ MOTIONG FOR PRELIMINARY INJUNCTION OF THE CITY8|

MPORARY URGENCY ORDINANCE




10,

11
12
13

14

15 -

16
17
18

19

20"

21
22
23
24
25
26
27
28

+ Marijuana Ordinance are adopted.” {(TUO § 1.) Because changed circumstances existed and prompted

The Council may adopt an urgency ordinance that shall teke effect upon its publication,
An urgency ordinance may only be adopted if required for the immediate preservation of
the public peacs, health or safety., Any urgency ordinance shali contain a specific
statermnent showing its urgency, and must be passed by a three-fourths vote of Couneil,
No grant of any franchise, right or privilege shall ever be construed {o be an urgency
measure.

r

{(Brnphasis added.} Plaintiffs contend that the TUO violates the italicized language becaé;gi’&»pugﬁgrts to
“orant” collectives the privilege of operation, The converse is actually true. We infer from the Attorney
General Guidelines that the CUA and MMPA permit the operation of medical marijuana collectives
subjeet to loval restrictions, ' |

Plaintiffs" second argument also fails because the TUO was enacted based on circumstances
other than those that existed when the ICO was adopted. Government Code § 65858(a) permits infserim
legisiétion, The TUQ s intérim legislation and purports {o base i_ts anthority for enactment on § 65858:
“pursuantto . . . and to the extent ﬁt is deemed to apply, Calift;nﬁa Government Code § 65858(f). . .”
(TUO, preamble.) Plaintiffs paint the TUO asust anotlhei*‘?ﬁmdical marijuana interim ordinance ‘with_
unchanged circumstances, In doing so, they ignore this court's preliminary injunction and the TUO's
stated pm"pose. The court’s Preliminary Injunction Order was an ¢vent or ciroumstance other than that
which prompted the enactment of the ICO in 2007. But for the preliminary injunction, Ordinanﬁe No.
181069 would still be in effect. The explicit purpose of TUQ reiterates this basic idea: “the purposes of
the [TUQ] are . , . to protect the public safety, health, and welfare of the residents of the City, . . until

such time as.the Preliminary Injunc‘cioﬁ Order is reversed or permanent amendments {o the Medical

the TUO, Government Code § 65858(f) permits a second interim ordinance. Plaintiffs" Governmment

Code arguments are rejected.

el
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B. While the TUQ js “adiudicative” in pature. not “legislative.” it provides ample
procedural due process protections o coflectives prior to shuiting them down:

1. Preliminary considerations:

Before addressing whether the TUQ provides adequate due process protections, the cotrt must
determine two threshold issues: (1) is the TUO adjudicative in nature (becanse only thenig'procediral
due proocess ¥due,”) and (2) have Plaintiffs identified g “right” triggering due process protection (l.e., a
vested right or statutorily conferred right)? Plaintiffs have shown that the TUQ is adjudicative and that
they have statutoiily conferred rights triggering procedural due process protections;

The first preliminary consideration in deciding whether due process protection is triggered is
determining whether the TUO adjudicates individual matters rather than generally affecting the
population through legislation. The court in Horn v, County of Ventura (1979) 24 Cal.3d 605, explained
the legislative acts doctrine:

Only those governmental decisions which are adjudicative in nature are subjeot to

procedural due process principles, Legisiative action is not burdered by such

" requirements. , , “[TThe enactment of a general zoning ordinance by a city's voters under

the initiative process, being “legislative” in character, required no prior notice and

hearing, even though it might well be anticipated that the ordinance would deprive

persons of significant property interests. (P, 211.) In so holding, we distinguished

“adjudicatory” matters in, which “the government's action affecting an individual [is]

determined by facts peculiar to the individual case” from “egislative” decisions which

involve the adoption of 3 “broad, generally applicable rule of conduct on the basis of
general public policy.”

Horn, supra, at 612-13 {quoting San Diege Building Contractors Assn v. City Council (1974) 13 Cal.3d
205, 212) (emphasis in original) The City argues that the TUO is legislative stating “all zoning
decisions, whatever the size of the parcel affected, are legislative. , . (Oppesiﬁon, 18:1-2.) The City
argues this pé)sition without coming out and stating that the TUO constitutes & *zoning ordinance,”
bevanse it cannot. The TUQ was not referred to the Planning Commission, which would have been

required if the TUO was a “zoning ordinance.” In any event, the City cannot escape the core
.-
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‘Il consideration in deciding whether the TUQ is adjudicative; namely, whether “the government's action

affecting an individual [is] determined by facts peculier to the individual case?” Horn, supra, at 613,
Hera, the TUO considers each collective’s date of operation, management/ownership, lecation, oriminal
background and more in deciding whether to permit the collective’s operation. The inguiry is very

“Individual™ and polntedly considers “facts peculiar to the individuat case.” The TUO is fherefore g

- n-i.i

adjudicative.

The second preliminary consideration is whether Plaintiffs have identified a right triggering
procedural due process protection. They have. In Ryan v. California Interscholastic Federation (2001)
94 Cal.App.4™ 1048, the court held that a statutorily conferred benefit gives rise to procedural due
process protections. Under Ryan, Plaintiffs need not point to a property ot liberty interest to invoke due
process protection; rather, they need only peint to a statutorily conferred benefit in order fo staie a claim
for due process profection:

' Although under the state due process analysis an aggrieved party need not establish a protected
property interest, the claimant must nevertheless identify a statutorily conferred benefit or
interest of which he or she has been deprived fo ITigger procedural due process under the
California Constitution and the Ramirez analysis of what procedure is due. (Citations.) The
“requirement of a statutorily conferred beneiit limits the universe of potential due process
claims: presumably not every citizen adversely affected by governmental action can assert due
process rights; identification of a statutory benefit subject to deprivation is a prerequisite.”

Ryan, 94 Cal App.4™ at 1069. As explained in the earlier order granting the preliminary injunction, the

CUA and MMPA created statutorily conferred rights to collectively cultivate medical marijuana.® For

these reasons, Plaintiffs’ stabuwiory rght triggers pmcedurall due process protections.

2. The TUO's progedural due process proteotions are sufficient:

* The cowrt*s order stated in pertinent part; “The CUA provided, for the first time, the right for serfously ill Califomians to
use marijuane for medical purposes when recommended by & physician. The MMPA permitted, for the first time, qualified
patients and caregivers of qualified patients to coliectively eultivate marjjuana for medieal purposes with freedom from
prosecution, Regardless of whether the City of Los Angeles conferred a right to operate a specific type of business within its
borders, the Stete of Celifornia permits collective culdvation by stutute,

B
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Plaintiffe argue under Ryan that they ave entitled to noiice and an opportunity to be heard before
they are forced to close their doors (i.e., pre-deprivation due process.) (Motion, 12:2- 18.) Beoauss
Plaintiffs have identified a right triggering procedural due process, the guestion becomes: what process.

is due, and when? The United States Supreme Court’s decision in Matthews v. Eldridge (1976} 424
i e !

U.S.319,1s the seminal case on point. The court described the appropriate test: S 2

These decisions underscore the truism that ““(d)ue process,” unlike some legal rules, is
not a technical concepiion with a fixed content unrelated fo time, place and
cireumstances.” (Citation.} “(Due process iy flexible and calls for such procedural
profections as the parficular situztion demands. (Citation.) Accordingly, resolution of the
issue whether the administrative procedures provided here are constitutionally sufficient
requires analysis of the governmental and private interests thet are affected. (Citations.)
More precisely, our prior decisions indicate that identification of the specific dictates of
due process generally requires consideration of thres distinet factors: First, the private
interest that will be affected by the official action; second, the risk of an erroneous
deprivation of such inferest through the provedures used, and the probable value, if any,
of additional or substifute procedural safeguards; and finatly, the Government's interest,
including the function invelved and the fiscal and adminisiraiive burdens that the
additional or substitnte procéduaral requirement would entail.

A claim 1o 2 predeprivation hearing as & matter of constitutional right rests on the
proposition that full relief cannot be oblained at a postdeprivation hearing. (Citations.)

Matthews, supra, at 331, 334-35, The private interests (the first Matthews factor) inpacted by
collectives’ closures have been depicted in declarations submitted in previous motions detailing the loss
of money, investments in the properties, loss of jobs, loss of medical marijuana and loss of tenancies If
collectives ere shut down. These concerns are repeated in the instant motion. (See e.g., Decl, of
Harutyunyan, § 7; Decl. ofHardoon, § 8; Decl. of Bekaryan, §4.) The risk of erroneous deprivation (the
second Matthews factor) is not briefed by the parties. The court can imagine that errors might occur in

the City Clerk’s office causing the City to wrongfully deny an application.’ The more procedural

% The court recalls an instance in the last series of litigation where the Gity Clerk had approved a Notice of Tntent to Register
for several eoltectives only to later withdraw that approval because it subsequently changed its policy to regeiring strict
eompliance with Ordinance No. 181069’ filing requirements,

.
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' protection offered by the City Clerk, the less likely that it will be to erroneonsly deny an applicant’s

application, ‘When one weighs these interests against the City’s interests in curtailiﬁg crime plus the
increased cost of providing formal administrative hearings in order to rule on the applications (the final
Matthews factor), fhe balance tips in the City’s favor. The City’s interest in protecting its citizenry is
well docummented through pricr hearings in this court and in the declaration of Ceptain K.evm McCarthy
(See Decl, of McCarthy, 7 3-6, 8, 11, 14-17.} Other couris have also acknowledged the detnmént?al
secondary effects associated with increased medical marijuana collectives, Hill, supra, at 731,
addition, it is easy fo infer that the burden on the City Clerk’s office would increase significanily ifa
majority of the 232 collectives who filed 2011 NOITRs required a formal hearing on the validity of their
applications.

The TUO contains sufficient hearing requirements set forth in LAMC § 45.19.6.2.C.1"s second
paragreph. That provision states in pertinent part:

The City Clerk’s determination of eligibility, ineligibility, and priority order pursuant to
this [TUO] shall be final and shall be based exclusively on the required forms and

. documentary proof submitted under penalty of perjury by the collective. . . Any collective
that disputes the City Clerk's decision that it is ineligible to continus to be considered for
preinspection and registration shall personally deliver its notice of challenge to the City
Clerk within five business days after the date on which the City Clerk posted its
determination of the collective’s ingligibility on ifs website. . , The names of all
collectives who submit such challenges shall be provisionally added to the names of
eligible collectives for the initial drawing of 100 collective names by the Clty Clerk, Ifat
any Hme theregfier a court agrees with the City Clerk’s origingl determination of
mel;gibzhry of the oollective, the collective shall be removed fom all further participation
in the original and any subsequent drawings . . . and shall immediately cease operation
pursuant to Section 45.19.6.7,

J|LAMC § 45.19.6.2.C 1 (ernphasis added). Plaintiffs first argue that “the TUO does not provide City

officials with predetermined courses of action based upon fixed rules that eliminate discretionary
review.” (Reply, 3:3-4.) This argument is belied by the plain langnage of the TUO. The TUO not only

specifically states what forms are regrired and what forms suffice as proof that the requirements are met

¥] - 8 -
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(see LAMC § 45.19.6.2.8.2), but if algo expressly limits the City Clerk's consideration to those specific

1 part: *The City . . . must simultaneously take all Iawfia] steps to fulfil] its cbligation to profect patients, neighborhoods, and

types of proof. (See LAMC § 45.19.6.2.C.1: “The City Clerk’s determinations of eligibility,
ineligibility, and priority order pursuant to this {TUO] shall be final and shall be based exclusively on
the required forms and docementary proof submitted under penalty of perjury by the collective pursuant
to this section.”). By ifs express ferms, the TUQ leaves no room for discretion by the Ci;?;?};merk. ;

Plaintiffs” second argument is that apredepri;fiaiibp ‘hearing is required. The Matti;.?u:s"ceigﬁ held
that “A claim to 2 predeprivation hearing as 2 matter of constitutional right rests on the prdposition that
foll relief cannot be obfained at a postdeprivation hearing, (Citations,)” Matthews, supra, 5t 331. The
United _States Supreme Court reiterated that holding in a slighily differcnt light in U28. v. James Dantel
Good Real Property (1993) 510 US. 43: |

We tolerate some exceptions to the general ruls requiring predeprivation notics and

hearing, but only in **extraordinary situations where some valid governmental interest is
at stake that justifies postponing the hearing wmiil after the event.”™

James Dantel, supra, at 53. Jumes Daniel found th;t predeprivation notice and hearing was too risky
prior io seizing a yacht because the vessel could easily be moved out of the jurisdiction of United Staltes
courts and Jost before seizure could be effected, The question then, is whether the City has articulated 2
valid intersst in postponing the hearing and whether Plaintiffs may obtain the same reliefin a post-
deprivation hearing? In the recitals of the express purpose of the '.I‘ﬁo, the City articulated its reason for
expediting the review process and lottery.® It is not hard to .ﬁosit that over one hundred formal review

hearings before the lottery and preinspection ocour would significantly slow the approval process and

$PUD page 1 states in pertinent paxt “[the TUC’s] purpose [is] to protect qualified patlents, the neighborhoods, and the fargen
community of Los Angeles from, among other ills, the distribution of tainted marijuana, the diversion of marjjuana for non-
medicn] uges , . , and the negative secondary harms associated with wiregulated dispensaries.” TUO page 2 states in pertineni]

the lnrger Los Angsles community from fhe new and wrgent public health and safety risks resulting from the issuence of the
[Prelimingry Injunction Order] including but not limited to [the TUO gobs on to eity portions of Preliminary Injunction Order
where the court acknowledgss the defrimenta} effects of the Prelmﬁnaty Injunciion Order and the “good chance that 2 large
musber of gollectives could open onge the injunction tekes effect. , .

-
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‘allow even move unauthorized collectives to open during the mterim. Moreover, the TUQ offers full

relief via a post-deprivation hearing, for it provides that “collectives who submit [notices of] challenges
shall be provisionally added to the names of eligible collectives for the initial drawing of 100 collective
names by the City Clerk.” LAMC § 45.19.6.2.C.1. Therefore, even if one does not consider the City

CIerk’s ongmai review a “hearing,” the notice of challenge provision suspends any depnvatmn of ngbts

by provisionally adding the non-compliant collective to the lottery list such that it has the same oh‘iance

to be chosen as the rest of the collectives, The TUQ goes even further by stating that judwlaI review is
still available (“: , . If at any ftime thereafier a coust agrees with the City Clerk’s originel detennination
of ingligibility of the collective. ., .™) Surpricingly, Plaintiffs take issue with this provision and argue that
it fails to compel prompt judicial review. (Reply, 4:18-23.) As the parties are well aware, there are
provisions in the California Code of Civil Procedure and California Rules of Court for instituting
smergency proceedings to protect one’s rights (e.g., ex parte relief), which have been apily utilized by
the paties in these related cases. .

Plaintiffs’ final argument is that the procedures are, generically, inadequate (See Reply, 4:24-5:2;

198 5, n. 9), because there are three instances in which collectives may be deemed “ineligible” and

forced to shut down witfxout notice. First, if Plaintiffs do not meet the Grandfathering Provision (LAMC
§ 45.19.6.2.8.2), they will be ineligible, This is really a substantive due process argument, which must
be brought in & court, not to the City Clerk, and is properly rejected for reas.ons stated below, Second,
Plaintiffs say that if they are not selected in the lot_tery, they must close down without a hearing, The
iegality of the lottery is a separate issue from any demal of due process and is discussed in detail below.
Finally, Plaintiffs contend that 1nspect10ns by the Department of Bmldmg and Safety ("DBS”) and the
cap on a partlenlar comronnity plan ares can foree a collective to shut down without proper procedural

review. Not true. Any denial by the DBS based on a fanlty inspection (i.e., if a collective’s proposed

40—
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location is not far enough from a sensitive use), is, by law, appealable to the Board of Bujlding and
Safety Commissioners. LAMC § 98.0403.1(b)(2). Moreover, & collestive can always petition the covrts

for mandamus review of a DBS ruling.

€. The TUO does not violate substantive due process:’

a“f‘

In People v. Ward (2008) 167 Cal.App.4™ 252, the court summarized the reqmrements of ! i

substantive due process as follows:

“Syubstantive due process ... deals with protection from arbitrary legislative action, even
though the person whom it is gought to deprive of his right to lifs, liberty or property is
afforded the fairest of procedural safeguards, In substantive law such deprivation is
supportable-only if the conduet from which the deprivation flows is prescribed by
reasonable legislation reasonably applied, i.e., the law must not be unreasonable, arbitrary
or capricious but must have a real and substantial relation to the object sought to be
attained,” (Cltation,) “The test of legislation under the due process clause of the
Constitation is that thete be some evidence on the basis of which the Legisldture could
enact the statute. [Citations,] Accordingly, no velid objection to the constitutionality of a
statute under the due process clause may be interposed 'if it is reasonably related to
promoting the public health, safety, comfort, and welfars, and if the means adopted to
accomplish that promotlon are reasonably appropriate to the purpose.” [Citations).”
{Citation.)

Ward, supra, at 258-59, Begause the TUO’s purpose is to promote health, safety and welfare, thereis a

“strong presumption that [the TUO] must be upheld unless [its] unconstitutionality clearly, positively, »

? Plaintiffs’ papers vonflate principles of equal proteotion with substantive due process. (See MQPR Motion, 6:10-8:1.)
MOQPR seeins io contest the choice of the September 14, 2007 date because It is “arbitrary,” This is » substantive due process
argument, not ar equal protection argument, Bqual protection would cast the argument In a different ght: focusing on the
disparate treatment of pre-September 14, 2007 and post-Seplember 14, 2007 collectives. Equal protection’s focus is on the
classification, a5 the court discussed in #s Preliminary Infunction Order; ““Both the federal and siate constifutions guarantes
equal protection of the laws to all pexsons, People v, Hafcheler (2006) 37 Cal4th 1185, 1199, “The first prerequisite fo a
meritorious ¢laim is a showing that the state has adopted g classifioation that affects two or more sirnilarly situated grovps in
an unequal manrer.” /4, at 1199, “The equal protection clause requizes-more of 5 state law than nondiseyimdnatory
application within the class it establishes. (Citation.) It also i imposes a requirement of some retionelity in the nature of the

‘i class singled out” Jd. "Whena showing is made that two similarly situated groups ave wosted disparately, the court must

then determine whether the government has a sufficlent reason for distinguishing betwesn them.” G.G, Doe w. Celifornia
Dept. of Justice (2009) 173 CaL.AppA™ 1095, 1111

T
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and npmistakably appears.” Ward, supra, a1 259, As the Ward court explains above the means (the law)
must be rationally related to the ends {the law’s i)urpose). Alaw is oniy invalidated when this
connection ig found to be arbitrary.

The TUO and its provisions are not arbitfary. First, as discussed above, the TUQ aims fo reduce
secondary effects associated with mcreased numbers of collectives within the City. The ev,erail efffot of]
the TUO achieves this purpose: fewer collectives i in the City means less crime resulting from ﬂmsé |
collectives, (See Decl. of McCarthy, 99 3-6, 8, 11, 14-17.) The TUO achieves its purpose by hrmtmg
the overall number of collectives within the City. The means are ratibnally related to the end,

Second, the various provisions of the TUO also reasonably relate to ifs purpose.

L. The TUQ’s same ownership and same location sequirements are rationally related to the
purpose of the TUO:

LAMC §8 45.19.6,2.B.2.(2)-(3) require co?iecﬁves to have continnously operated at the same
focation (save certain exceptions) since September 14, ‘2(}0’?;', amd that eligible collectives mﬁst have
mainiained at least one of the same owners since September 14, 2007, Plaintiffs claim these
réquirements have no rational relation fo the TUO’s purpese. They are wrong,

Logically, the more criteria used to define t%}e population of collsctives possibly eligible to
operate, the fewer collectives will end up operating. For example, if the only criterion 1:0: enter the
lottery was that a collective needed to be open on the date the TUO became efféctive, then all 232
collectives would be eligible to enter the lottery, In that case, 100 collectives would be selested in the
loftery and, pending DBS approval, 100 would be open for business, Those 100 collectives would bring
with them 100-collectives-worth of secondary effects, However, by requiring that collectives mest 10

criteria, fewer collectives become sligible for the lottery. If that munber drops below 100 to, for

collectives-worth of secondary effects, The TUO and the additiona] criteria have served their purpose in

W "’;2""
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Hrniting the total number of collectives, thits lowering crime. Plaintiffs misQ this point when they argue
for some direct causal link between the ownership and E;oca'tion provisions, on the one hand, and reduced
crime on the other. (Reply 6:12-17.)

The United States Supreme Court upheld using this fype of indirect criteria in City of New
Orleans v, Dules 427 U.S. 297 (1976). The C:ty of New Orleans sharply lirgited the number of straet
and pusheart vendors in thelr ernch Quarter “as a means ‘to pregerve the appearance and custc:m \ifalued
by the Quarter's residents and atiractive to tourists.” Dukes, supra, at 304, The major hmmng oriterion
was that valid operators must have been opersting for over xs'ight years, The effect of applying that
criterion was that there were only twa operators who qualified. Thus, many operators were forced to
shut down, Bven though eight years of operation was not directly linked o preserving the character of
the French Quarter, the Court found that it could have been indirectly linked to the purpose of the law,
and it deferred to the legislature: “{Wle cannot s.ay that these judgments so lack rationality that they |
constitute a constitutionally impermissible denial of equal protection.” Dukes, supra, at 3705.8
Therefore, when a law’s limiting criteria have the direct effect of lowering the nummber of businesses (as
was the case in Dukes and is the case here), which in tuwmn has the di';ec's effect of serving the law's
purpose, the initial lknitiné criteria are rationally related {albeit indirectly) to the purpose of the law.
’I‘his‘ ind.irect, but rational relationship, is all that is coﬁgtliﬂiﬁonaliy reguired. |

2. The TOO’s use of a Intiery to select collectives to move onfo the DBS ingpection stage is not
arbitrary znd the use of lotteries is permitted by analogous case law:

Plaintiffs cleim that the use of a lottery to select eligible collectives to enter the DBS inspection

stage is arbitrary because “it has no mechanism to eliminate non-compliant and illegal collectives.” (Seé

Southbay, Motion, 12:3-4.) This ignores the faot that other parts of the TUO weed out illegal and non-

¥ While the passage from Dukes deals with eque] protection, the rational basis test and link described by the court is the same
analysis used to determine whether a substantive due process vielation has coourred, This anelysis dots not conflate equal
protection with substantive due process, sy MQPR's analysis does. {See suprg, footnote 8.)

-3

ORDER DENYING PLAINTIFFS’ MOTIONS FOR PRELIMINARY INJUNCTION OF THE CIT YS!

TEMPORARY URGENCY ORDINANCE




10
11
12

13

14,

15

18

17

18

18 -

20
iyl
22

23

24

25
26
27

28

compliant collectives be;fora the Inttery ever takes place. (See LAMC.§ 45.19.6.2.)3.2: stating that the
requirements of same ownership, location etc., only render a collective “eligible to register and operate
if it immediately complies with all provisions of State Law, is assigned e priority order pursuant to the
City Clerle’s drawing in accordance v';ith 45,19.6.2.C.1, . .(i.e., the lottery provision)”; LAMC
45.19.6.2.10,1 requi%es, asd pferequisite to being considered for the lottery, compliance with § 4
45‘.19.6.2.}3.2: “the City Clerk shall notify each collective , . , whether it has satisfied all reéipi:;'étﬁ;‘éxts of

Sections 45.19.6.2.B.2 and 45,19.6.2.C.1 and is therefore eligible or ineligible to continue to be

Hlconsidered for preinspection and regisiration, and shall held a drawing of all eligible collectives for the

purpose of seiecting those collectives that shall proceed to preinspection. . )

Plaintiffs’ other argument against 8 lottery ig that the TUQO’s purpose is not best served because it

operates on a random basis and thus the collectives with the best track records will not necessarily be
selected for DBS inspection. {See Reply 6:18-7:2.) However, substantive due process does not reqﬁire

a perfect fix; rather, as explained many times during hearings in these cases, the fix need only be

| rationally related to the law’s purpose. Kasler v, Lockyer (2000} 23 Cal.4™ 472, discusses the -

importance of focusing on the main problem and tightening up lepislation in the future:
The step-by-step approach adopted here-the list plus the add-on provision-does not’
violate principles of equal protection, As previously stated, both the United States
Supreme Court and this court have recognized the propriety of a legislature's taking
reform “one step at a time, addressing itself to the phase of the problem which seems
most acute fo the legislative mind,” (Citation.} “[A] lsgielature need not run the risk of

losing an entire remedial scheme simply because it failed, through inadverience or
otherwise, to cover every evil that might conceivably have been attacked.” (Citation.)

Kasler, supra, at 488, The same applies with respect to the TUO and its place in the City’s efforts to
regulate medical marijuana. The TUO is meant to deal with the main problem: the risk of proliferation
of medical marijuana collectives in light of the preliminary injunction, (See TUO, pg. 1 and footnote 7

herein.) The TUQ is not meant to be the perfect fix, and it does not need to be in order to pass

w g —
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constitutional muster. All that is required of the lottery is that it rationally relate to the TUO’s purpose

1l of reducing crime. By limiting the number of collectives—whether by chance or by careful review of

gach collective’s history of operation—fewer collectives equals less crime. The means are rationally

related to the ends.”
3. The cap of 100 sotal collectives Is not arbitrary: i | i

Limiting the number of collectives to 100 is not arbitvary. As discussed ebove, fawé;" collectives
means less crime, a hypothesis that is su‘ppor%ed by Captain McCarthy’s declaration. As the City’s
Deputy Director of I"lanning, Alan Bell, describes'in his declaration, the City studied the appropriate
mumber of collectives before it settled on 100, (Seg Decl of Bell, Y 9-17.) Specifically, the City
Counetil asked “agencies to submit reports analyzing the potentisl effects of implementing various caps
and dispersal aliernatives.” (fd. at Y 8,) The Chief Legislative Analyst responded with the CLA Report,
which identified caps at various levels between 70 and 200, (/d, at § 11; Ex. 2.) The CLA Report then
established a cap range between 94 and 165 for the City of Los Angeles, depending on the methodology
emy-aloyed. Id. The City Council's decision to cap the total mumber of collectives falls squarely within

the CL.A Report’s range and is therefore a rational decision fo which this court grants deference,

? Plaintiffs insinuate that a heightened level of scrutiny may apply but never argue for it. (See Southibry Motion; 11:16-28.)
Plaintiffs seem to olaim that u lottery is "not an appropriate process to establish aceess to necessary medicine and dictate
Flaintiffs’ members® right to associate.” fd, ot 11:17-18, However, Plaintiffs never clabm that strict sorutiny applies under
these facts, Plaintiffs cannot point to any authority which shows that aceess to medical marijuana is 8 Rmdamental right
triggering strict scrutiny. The more complicated issuc is the one involving the fresdom of association. The court adequately
dealt with the freedom of association claim & the Preliminary Injunction Otder, where after carefl review of the case Jaw, it
determined that the City's interests were sufficient to impinge on one’s freedom of association: YPlaintiffs avgue thatby
closing down their collective, the Clty Is preventing them from fieely associating with other members of that collective,
Perhaps this is true. However, bevause the Ordinance focuses on use, a lesser level of sermtiny controls as wes applied in
Ewing #nd Barnes. Applying the rational besis fest, the City has articalated a strong justification for olosing down
collectives—the Ordivance will “snswle] the health, safety and welfere of the residents of the City of Los Angelss,”
{Ordinance, § 45.19.6.) As noted above, the record reflects an increase in orime sorresponding with an increase in
collectives, The purpose of the Ordinance {s sufficlently related to its restrictive provisions, The Ordinance does not violate

| Plaintiffy' freadom of association.” (Preliminary Injunction Oxder, 37:1.9.) In any event, Plaintiffs fail to argue the threshold

issue of how these collettives, which are entities under the law and not persons, have standlng to assert frepdom of
assooiation clakms in the first bestance. The court does not belfeve that a heightened level of scrutiny appiies.

- 15 -
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4. Any dilution of the lotterv pool by provisional collectives fhat filed Notices of Challenees is
not arbitrary because the provisional approval process comports with procedural due progess:

Plaintiffs argue that letting provisionally approved collectives into the lottery pool violates

substantive due process. Their logic is confusing. Again, any collective whose application is denied has| -

the right to file a Notice of Challenge, which provisionally adds it to the applicant pool ﬁ:om which xhe
1(}0 collectives are chosen. (LAMC § 45.19.6.2, C 1) : "- . %
LAMC § 45.19.6.2.C.1 is not a weed out prowgzon rather, by its terms if increases the total
number of possible coliectives in the lottery pool. Moreover, th}s section is necessary to comport with
procedural due process requirements as disoussed above. The main foous of LAMC § 45.19.62.C.1 is
to ensure that the proper collectives are considered for continmed operation. The “proper collectives™ are
those that meet the criteria set forth by City Council, i.e., which rationaily relats to the TUOs purpose,
Bverything else is lefi to chance.

5. The “Revised Priority Provision” ‘ is not arbitrary becanse it provides an orpanizational tool for
the City Clerk and DBS io ensuze that they adequately review each application befors deemmg )

collective elixible to operate:

Plaintiffs’ last challenge involves what they ca]i‘t}.ze “Revised Priority Prograrm.” The court-
assumes this refers to the portion of LAMC § 45.19.6,2.C.1 that states "the narnes of the eligible
collectives shall be drawn, ﬁp to the maximum of 100 nameé, and only these collectives shall proceed to
preinspection by the [DBS] in the priority order in which their names were drawn by the City Clerk.”
(See TUO, pg. 6.) Because fhis provision does not assign priority according to firsi-in-time registered
collectives, Plaintiffs complain that it “is the essence of arbitrariness,” (Motion, 20:17-21:1.) The
*Revised Priority Program” ensures that the City Clerk and the DBS use 3 common method for _
evaluating whether collectives chosen in the fottery are eligible to operate within the city. Duﬁng this

proeess the City Clerk will look at such factors ag whether a collectve has “been cited for a nuisance or

A6—
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hubic safety violation of State or local law.” (LAMC § 45.19.6,2.B.2)) The DBS will look at whether

H the collective comports with bullding requirements, which includes requirements to further public

collectives must maintain closed circuit television systems and burglar alarms. By usiig a common
method, the TUOQ ensures an accurate method for each collective to be adequately inspesied. Thig,:fi
promotes the TUQ’s pirpose. While it may not be the “fairest” way to prioritize collectives, as

discugsed above, i need not be,

D, The TUO’s provisions de pot constitute a taking of vested rights: .

Plaintiffs assert two main takings arguménts and an additional hybrid argument that cémbines
principles of takings and preemption. First, they say that Article I § 19 of the California Constitution
prohibits closing collectives without providing just compensation. {See Southbay Motion, 16:6-17:11.)
Next, they claim that the City is esto;;pcd from closing down collectives that it has alroady
acknowledged are m compliance with the City's medical marijuana laws, on which those collectives -

have already relied to their detr.liment. (See PYT Motion, 7:15-9:2.)

1. Article I § 19 of the California Constitution does not require just compegsation before:
glosing down gollectives: ‘

Article I § 19 of the Celifornia Counstitution prohibifs the taldng of vested property rights without
Just compensation:
Private property may be {aken or damaged for a public use and only when just

compensation, ascertained by a jury wnless waived, has first been paid to, or into court
for, the owner.

Plaintiffs argue that the TUO operates as a regulatory talding wnder Penn Central Transportation Co. v.

City of New York (1978) 438 1.8, 104, Penn Ceniral is not helpful to Plaintiffe. The Penn Central

~17 -
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|| collectives are prohibited from operating for profit, The only “expectations” are the return of money

i property interests is permitted when the law’s purpose is to protect the “health, safety, morals, or general

court explained regulatory takings and the proper considerations in determining whether just

compensation is due:

['Wihether 2 pariicular resiriction will be rendered invalid by the government's failure to

pay for any losses proximately caused by it depends Iargely ‘upon the particular
circumstances [in that] case.” (Citations.) . . . In engaging in these essentially ad hog, R
factnal inguiries, the Court's decisions have identified several factors that have parficular 7'
significance, The economic impact of the regulation on the claimant and, particularly, the” |
extent to which the regulation has interfered with distinct investment-backed expectations
are, of course, relevant considerations, (Citation.) Se, 00, is the character of the
governmenial aetion, A *taldng’ may more readily be found when the interference with
property can be characterized as a physical invasion by government, (citation), than when
interference arises from some public program adjusting the benefils and burdens of
economic life to promote the common good. . . [The] government may execute laws or
programs that adversely affect recognized economic values, , . [I]n instances in which a
state tribunal reasonably concluded that “the heolth, safety, morals, or general welfare™
would be promated by prohibiting particular contemplated uses of land, this Court has
upheld land-use regulations that desireyed or adversebl affected recogmzed real property
interests,

Perm Central, supra, at 124-25 (e!:tiphasis added.) While Plaintiffs ﬁlay be able to show 2 loss of
investiment monies by shutting their doors {one factor),'? they offer no evidence to show interference -

with distinot investment-backed expedtations (another factor.) This is due to the legal requirement that
already expended in starting wp and maintaining a collective (i.e., paying the employees, property tax or
leases, ete.) By law, collectives cannot clalm an “expectation” in making profits. This goss to the final

factor: the government’s purpose behind the law. As Penn Central makes clear, destruction of resl

welfare” of the public. Therefore, not only do Plaintiffs fack a significant investment-backed

¥ Plaintiffs fail to provide documentation showing that they have not recouped investment costs ke tax certificate feos and
other costs from operation of their collectives to date, nor have they alleged that they have lost money since opening.

w8 -
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|| weighed agdinst Plaintiffs’ cognizable property interests, The balance tips heavily in the Clty’s favor,

1} doctrine is estoppel which protects a party that defrimentally relies on the promises of government,”

Jhave all been operating continuously since et least September 14, 2007, (PVT Motion, 1:25-26.) Beforel

expectation in operating their collectives, the City’s interest in protecting its citizens prevails when

2. Plaintiffs’ estoppel arpument fails because they cannot show that they relied on any of

the Citv's representations that the continued oneration of gollectives would be permitted:

i

Plaintiffs’ second takings argument is based on estoppel. Plaintiffs cite Montem;; Sdnd. K
Company, Inc. v. California Coastal Commission (1987) 191 Cal.App.3d 169, where the conrt found
estoppel based on the petitioner’s vested rights to continue pperation of a scrap metal refining business

without certain federally required permits. Monterey held that “The foundation of the vested righis

Monterey, supra, at 177. The facts in Monterey are distinguishable from those in the instant matter:

['Tihere was evidence that, at the time the state negotiated the 1968 seftlement and lease,
the state was aware that a permit from the Army Corps of Engineers might be required,
Nevertheless, the state did not require Monterey Sand to obtain such a permit and
allowed it to continue with its sand extraction adtivities, Then, years later the regional
commission relied upon the failure to obtain this additional permit as a basis for denying
Monterey Sand's exemption claim. In these ciroumstances, we have litile diffioulty in
concluding that the state's acquiescence in Montersy Sand's continued extraction
activities with knowledge of the possible federal permit requirement estops the state from
later relying on the lack of snch a perniit to assert coastal act permit jurdsdiction over
Monterey Sand. We hold, therefore, that Monterey Sand's acquisition of an afler-the-fact
permit in the circumstances of this case did not defeat its assertion of a vested right to
continue ifs existing sand extraction activities free from jurisdiction under the two coastal
acts,

Monterey, supra, at 178. Plaintiffs’ argument largely presupposes that they applied to open collectives,
received approval to do so, and spent large amounts of money in reliance on the City’s approval to open

collectives only to be later told to shut their doors. Thig is not how it happened. The PV'T collectives

then, the City had no approval process for‘ opening a collective. While the state laws permitted medical
marijfuana coliective cultivation, the organizational procédﬁres for‘such a ventare had yettobe
“19 -
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éonsidered, or formulated, by the City. Unlike the permit process in Monterey, there was no approval
process for opening a collective in Los Angsles. Even though Plaintiffs invoke the ICO (Motion, 8:12-
19), they fail to show that they opened their collec%i\fes‘ or inqurred a ﬁnanciai hardship by relying on the
ICO, Indeed, they cannot make such showing becauge to be on the ICO “approved” list, the collectives
must have been operating before the ICO took effect, Therefore, to say that the PVT collgq&ves “mhed"

on the C;ty 8 representa’uons is incorrect, Plaintiffs have fajled to show reliance; their estoppei ciaim

Tails.

3. Plaintiffs’ final vested rights theory, Ba'sag on preemption, fails because Health and
Safety Code §§ 11362.83 11362.768() expressly authorize local repulation o

collegtives:

‘While the MIMPA confers a statutory right to operate a collective in California, the State has
since revised the laws curtailing that right and explaining the limits—or Jack thereof—on the local
regulation of collestives, (See Health and Safety Code §§ 11362.83 and 11?;62.768.)]* Plaintiffs believe
that since they received vested rights to epérate medical marijuana collectives under the LMA, ]ocal
regulations that prohibit co!lectwe cultivation are mcengrunus” with the CUA and MMPA. Qualified
Patients Assn, v. City ofAnaheim (2010) 187 Cal.App 4‘*’ 734,754, (Reply, 11:8-11.)

Health and Safety Code §§ 11362.768(H-() clearly permit local regu}ation of medical
marijuana collectives, regardless of whether those regulations were enacted before or after January 1,
2011, This means that the City had the power to stop medical marijuana collettives from opening, The

same argument was rejected during éarlier hearings in this matter. Now this “enumerated nse™ argument

" Health and Safety Code § 11362.83 was part of the MMPA end the court bas already addressed this section in its earlier
Preliminary Injunction Order. This is the portion of the cods that states, “nothing in this article shall prevent a city or other
local governing body from adopting mad enforoing laws consistent with this article.” i ill, supra, discussed the January 1,
201} amendments to the Health and Safety Codo (§ 11362.768(f) and (g)) that state In pertinent prrt ¥(f) uothmg in thig
section shall prohibit & eity, connty or city and county from adoptmg ordinances or policies that further restrict the location oz
establishment of p medieal murijuena . ., collective , . . {g) Nothing in this section shall preompt local ordinances, adopted
prior fo Jaguery 1, 2011, that regulale the locetion or establistment of & medical marijeana . . . collective.” Hill, supra, at
863, '

w20
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has new validity because of the express Jegislative intent not give the MMPA preemptive force over

Wloeal prdinances.

As the City aptly explains in its opposition, the LAMC has only permitied medical marjjuana
collectives to operate within the City in accordance with Ordinance No. 181069, (See Opposition, 30:3-

18) Ifs co!lectwe was not authozized o operate under 181069, then it rematned prohtbxtc:ci from ¢

\:1

~

operating because it was not an ¢numerated uss within the City. {See LAMC §12.21.A1.a )12
Therefore, no collective may claim a “vested nght” created ontside the parameters of 1 81069 {i.e.
outside the time frame when 181069 was valid and effective). In order to be considered eligible to
operate urider 181069, a collectivé must have been operating on or before September 14, 2007, and it
must have passed a DBS iﬁs;:ection.” None of the moving Plaintiffs has shown that they mest both

oriteria; thus, none oan show a vested right under this hybrid theory.
© B, Plaintiffs’ remaining arpuments fail:

1, Plaintiffs state no ¢laim for an equal protection arpument. but gven if they }iaé, £ase.
law permits olassifications based on grand fathering: '

Well settled case law permits clagsifications based on grandfathering, As the court explained in
its Preliminary Injunction Qrder, the United State Supreme bourt approved distinguishing betw;:en
similarly situated businesses based on their original dates qf operation, also known as gran&fathering. In
1972, the City of New Orleans banned many of the peddlers and hawkers, but adopted a “grandfather

provision” that allowed peddlers who had registered before January 1972 1o stay in existencs:

"% The only buflding uses aliowed within the City of Los Angeles are those expressly permitted by the LAMC. (See
Pefendent’s RIN, BEx, 11; LAMC § 12.21.A.1.a.) A medical mmrijuana collective is not an enumeyated vse in any zone
within the city (See Deofendant’s RIN, Exs. 9-16) and is only a permitied wse when operated in full compliance with the
Cny & medical rarijnana laws (f.8,, Crdingnce No. 181069 and the TUO,)

" Ordinance No. 181069 did pezmxt collettives to stay open pending the results of their DBS ngpection, but that permizsion
eould not be construed as a vested right because it was expressly tonditioned on passing the DBS inspection,

T
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Tt is suggested that the "grandfather provision,” allowing the continued operation of
some vendors was a totally arbitrary and irrational method of achieving the city's
purpose, But rather then proceeding by the immediate and absolute abolition of all
pusheart food vendors, the ity could rationally choose initially to eliminate vendors of
more recent vintage. . . We cannot say that these judgments so lack rafionality that they
constifute a cuns‘{imiwnally impermissible denial of equal protection.

Dukes, sypra, at 305,

. e i
2. Plaintiffs’ privacy srgument fails:
MQPR renews its privacy argument .and claims the TUO does not resolve the problems identified
in the Preliminary Injunction Order. MQPR is erong, {See MQPR. Moﬁon,l 11110-12:10,) The
Pzehmmary Iruunct:on Order only found fauIt with the requirerent that collectives maintain records
pursvant to Section 45 16.6.4, which required records of: *(3) the full name, address and telephone
aumber(s) of all patient members to whom the collective provides medical marijuara,” The TUO
chenged this requirement and now the City requires a warrant, subpoena, or court order before accessing
“pn‘vatg medical records.” Patient members now have the option of pioviding either their medical
marijuana identification card or their goverhment issved identification, and the collectives nust notify
mexmbers of this option (LAMC § 45.19.6.4.A-C}. There is no requirement that collectives maintain
records of pati;aﬁt member’s contact information.

3. Plaintiffs’ doncerns over spatial limitations of the Common Arens do not render the
TUQ uncopstitutionsl:

The TUO restricts collectives to commercial or industrial areas with a 1,000 foot buffer from
schools, public parks, public libraries, religious institutions, licensed child care facilities, yonth centers,
substance abuse rehabilitation centers, and any other collectives, {LAMC § 45.19.6.3.A.2.(A))" In

addition, collectives cannot operate next door, actoss the stieet, or share a corner to any residence,

¥ This provision appenrs n the original Ordinance (No. 181069), and is unaltered by the TUO's amendments to certain
provisions of LAMOC,

- P2
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(LAMC § 45.19.6.3.A.2.(8).) This effectively r&st:iéts collectives selected in the lottery under the
arnendsd ordinance to operatiﬁg within anywhere from 10,448 to 13,366 acres of land in the City of Los
Anpeles, 33-45% of the citywide total acreage, {(See Dedl, ofBeH, Ex. 3 Pg. 33.) These limitations are
compounded by the cap on the number of collectives allowed to operate within a single Community Plan
Area as outlined in the TUO. _ =2
A city may Tesirict a type of business or another entity to a certain area, in exercise of Its ;St;lice
power, regardless of the fact that “practically none” of the land is actually available to océupy or may
not be “commercially viable” to operate in, Renton v. Playtime Theaters (1986) 475 U8, 41, 53-4. In
Renton, the city passed an ordinance restricting adult movie theaters, enly allowing them to operate
within 520 specified acres of the city, This constituted a little more than 5% of the city’s tolel acreage,
Id. at 53, Plaintiff, an adult miovie theater, asserted that 520 acres were not actually “available” because
there was no undeveloped land for sale or lease and no developed property suitable for an adult movie

theater. Id. The district court upheld the city ordinance and found 520 acres to be an ample amount of

space within the city for operation of an adult movie theater. The United States Supremme Court held fhat

the fact “that respondents must fend for themselves in the real esfate market, on an equal footing with

other prospective purchasers and lessees, does not give rise to a First Amendment violation.” Jd, at 54.
Only a “reasonable opportuni{'y to open and operaie” fs reguired, and such had been afforded to adult
movie theaters in the city. (Id., see also City of National v, Weiner, (1992) 3 Cal.4th 832 : “The
Constitution does not saddle munieipalities with the task of ensuring either the popularity or economic
success of adult businesses.”).

There are no constitutional issues associated with the City’s spatial limitations for collectives.

The City asserts that substantial acreage is "reasonably available” for collectives to locate. (Opposition,

25: 12} According to the Declaration of Alan Bell, anywhere from 10,448 to 13,366 acres are

« 23 ’
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évaiiabla, 'whic}:i amounts to 33-45% of the City’s total acicage. In Renton, niaking available
approximately 5% of the city’s acreage for an adult movie theater constituted ample space. It follows
that 33-45% of citywide acreage is also more than enongh. Renfon instructs that the City need not
provide suitable locations that are casily available within that acreage. As long as physical space is
available for 2 party to compete in the marketplace it may be snough thet the City providegonty a 1
“reagonable opportunity to open and operate.” E

Plaintiffs agsert that the DBS preinspection process places further restrictions on the City’s
spatial Hmitations. (Reply, 8: 15-19.) Unlike in Renton, where the ordinance placed no cap on the
nymber of aduit movie theaters allowed to operate within the area specified, there is a cép on the number
of collectives allowed fo operate within the City and within each Community Plan Aves, Thus, Plaintiffs
insist that unlike in Renton, our case presant.s a density isgue. Because the TUQ places caps on Commen
Plan Aress and imposes distance requirements between collectives, it is possible that a Commion Plai
area will meet its cap and one or more collectives drawn in the lottery will have no rooin to operate
becanse their area is already saturated. Plaintiffs say thers would be no way o know whether o
collective had seoured a certain location prior ’.so‘appiying' with DBS, and as a result 2 subsequently
applying collective’s application would be denied beoau§e the area’s density limits wonld have been
reached.

The City submitted = letter dated Jxme'l‘?, 2011, answering Plainfiffs’ concerns, The letter states
in pertineni part: |

{Clollectives will be able to learn and react to their competitors’ proposed locations

throughout the 30 day preinspection application period. Proposed locations will be

identified and updated daily, with public access to this information at the Department of

Building & Safety’s (*“DBS") downtown public counter and on the DBS website,

Collectives may take the full 30 days to resubmit proposed locations to respond to the
locations chosen by their competitors.
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(See June 17, 2011 Letter from Colleen Courtney,) Thus, collectives will know of the possible locations
of other approved coll ectivéé puior to submitting their DBS inspection applications. Moreover, 2
collective will not be penalized for moving to a new location in the event that the density limit in its area
has been met, The City tacitly is conceding that it may not deny a collective’s apélicaﬁon based on its

faiture 1o operate continually in the same location under these circumstances, The density Jimits oﬁj
RN

Al Common Plan Areas in the instant case donot make Renton inapplicable, because the City }:xas'dfféred a

gohrtion: collectives will be allowsed to change locations once the DBS has approved the maximum

number of collectives for a given area. Plaintiffs’ argument regerding spatial limitations fails.

F. Noie on federal preemption:

Neither side argued that the TUQ is:p'reempied by federal law, to wit, the Conirolled Substances
Act (“CBA™) (21 UB.C. §§812, B41(a)(1), 844. See alvo United States v. Oakland Cannabis Buyers'
Cooperative (2001) 532 U.B. 483, 4%0.) Then on October 4, 2011, the Court of Appeal decided Pack v,

1| Superior Court (2011) __ (faI.App.dth __, end one of the atiorneys representing certain Plaintiffs

requested that the court take judicial notice of the decision and asked for leave to submit additional
briefing. While the court is aware of the opinion, it denles the latter request. The Pack court held fhat
Long Beach’s permit provisions and lottery system are federally preempted, This could have a profoungd

impact on the TUO, which bears more than a passing resemblance to the Long Beach medical marijuana

] ordinance. As Division Three of the Court of Appeal acknowledges, other opinions hold that

California’s medical marijuana statutes are not preempted, at least insofar as they seek only to
decriminalize certain conduct for the purposes of state law. (See Qualified Patients Assn. v. City of
Anaheim (2010) 187 Cal.App.4"™ 734, 757; County of San Diego v. San Diego NORML (2008) 165

Cal App.4™ 798, 825-26.) The law appears to be unsettled now, and this court sees no benefit or present
need to add to the fray with another ruling, It is better to walf until Pack becomes ﬁnai or until our

Supreme Court decides to weigh in on the federal preemption issue,
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ORDER DENYING PLAINTIFFS’ MOTIONS FOR PRELIMINARY INJUNCGTION OF THE CITY'3|

I11. DISPOSITION:

¥ the court finds the TUO constitutionally sound ahd DENIES Plaintiffs’ motions in their

entirety.

¥T I8 SO ORDERED.
DATED: Oc’tober{&, 2011

x -
e

>
Anthony J, Mohr

Judge of the Los Angeles Superior Court
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Federal law prbhibi‘is.the possession and distribution of marijuana
(21 U.S.C, §§ 812, 841(a)(1), 844); there is no exception for medical marijuana.
(United States v. Oakland Cannabis Buyers’ Coopemlive' (2001) 532 U.S. 483, 490)
Although California criminalizes the possession and cultivation of marijuana generally
(Health & Saf. Code, §§ 11357, 11358), it has decriminalized the possessionzgt_g;d E
cultivation of medical marijuana, when done puréuant to a physician’s recomrr-z_.ez;ciéizit)n.
(Health & Saf. Code, § 11362.5, subd. (d).) Further, California law decriminalizes the
-collective or cooperative cultivation of medical marijuana. (Health & Saf. Code,
§ 11362,775.) Case law has concluded that California’s statutes are not preempted by
federal law,‘ as they seek only to decriminalize certain conduct for the purposes of state
law. (Qualified Patients Assn. v. City of Anaheim (2010) 187 Cal.App.4th 734, 757.)

in this case, we are concerned with a city ordinance which goes beyond simple
decriminalization. The City of Long Beach (City) has enacted a comprehensive
" regulatory scheme by which medical marijuana collectives within the City are governed.
The City charges application fees (Long Beach Mun. Code, ch. 5.87, § 5.87.030), holds
a lottery, and issues a limited number of permits. Permitted collectives, which must
then pay an annual fee, are highly regulated, and subject to numerous restrictions on
their operation (Long Beach Mun. Code, ch. 5.87, § 5.87.040). The question presented
by this case is whether the City’s ordinance, which permits and regulates medical
marijuana coliec.tives rather than merely decriminalizing specific acts, is preempted by

federal law. In this case of first impression, we conclude that, to the extent it permits

collectives, it is.



. STATUTORY AND REGULATORY BACKGROUND

Before addressing the specific factual and procedural background of this case, we
first discuss the contradictory federal and state statutory schemes which govern medical
marijuana. This case concerns the interplay between the federal Controlled Subétances
Act {CSA), and the state Compassionate Use Act (CUA) and Medical Marijggga ;
Program Act (MMPA). l m

1 The Federal CSA

“Enacted in 1970 with the main objectives of combating drug abuse and
controlling the legitimate and illegitimate traffic in controlled substances, the CSA
creates a comprehensive, closed régulatory regime criminalizing the unauthorized
manufacture, distribution, dispensing, and possession of substances classified in any of -
the Act’s five schedules.” (Gonzales v. Oregon (2006) 546 U.S. 243, 250.) Enactment
of the federal CSA was part of President Nixon's “war on drugs.” (Gownzales v. Raich |
(2005) 545 U.S. 1, 10.) “Congress was particularly concerned with the need fo prevent
the diversion of drugs from legitimate to illicit channels.” (Jd. at pp. 12-13))

The federal CSA includes marijuana’ on schedule 1, the schedule of controlled
substances which are subject to the most restrictions, (21 U.S.C. § 812.) Drugs on
other schedules may be dispensed and prescribed for medical use; drugs on schedule 1
may not. (United States v. Oakland Cannabis Buyers'’ Cooperative, supra, 532 U.S, at

p. 491.) The inclusion of marijuana on schedule I reflects a government determination

! The CSA uses both the spellings, “marihunana” and “marijuana.” We use the
latter. o



that “marijuana has ‘no cuﬁently accepted medical use’ atall.” (/bid)) Therefore, the
federa] CSA makes it illegal to manufacturé, distribute, or possess marijuana.

(21 1.S.C. §§ 841, 844.) It is also illegal, under the federal CSA, to maintain any place
for the purpose of manufacturing, distributing, or uéing any controlled substance.

(21 U.S.C. § 856(a)(1).) The only exception to thése prohibitions is the poss&;;ion a?ld
use of marijuana in federally-approved research projects. (United States v. '().a;,?gl:‘:;'J?zci?:‘E
Cannabis Buyers’ Cooperative, supra, 532 1.8, at pp. 489-490.)

The federal CSA contains a provision setti-ng forth the extent .to which it
preempts other Jaws. It provides: “No provision of this subchapter shall be construed
as indicating an intent on the part of the Congress to occupy the field in which that
provision operates, including criminal penalties, 1o the exclusion of any State law on the
same subject matter which would otherwise be w{thin the authority of the State, unless _
there is a positive conflict between that provision of this subchapter and that Sfate faw |
s0 that the two cannot consistently stand together.” (21 US.C. § 903.) The precise
scope of this provision is a matter of dispute in this case.

2. The CUA

While the federal government, by classifying marijuana as a schedule I drug, has
concluded that marijuana has no currently accepted medical use, there is substantial
debate on the issue, (See Conant v. Walters (9th Cir, 2002) 309 F.3d 629, 640-643
{conc. opn, of Kozinski, J.).) In 1996, California voters concluded tha;c marijuana does
have valid medical uses, and sought to decriminalize the medical use of marijuana by

approving, by initiative measure, the CUA.



The CUA added section 11362.5 to the Health and Safety Code. Its purposes
inciude: (1) “itle ensure that seriously ill Californians have the right to obtain and use
marijﬁana for medical purposes where that medical use is deemed appropriate;: and has
been recommended by a physician who has determined that the person’s health Wouid
benefit from the use of marijuana in the treatment of cancer, anorexia, AIDSﬁhronilcﬁ

i
f
na

pain, spasticity, giaucoma, arthritis, migraine, or any other illness for which rﬁ'ar%ilé
provide_s relief”; (2) “[t]o ensure that patients and their primary caregivers who obtain
and use marijuana for medical purposes upon the recommendation of a physician are
not subject to criminal prosecution or sanction”; and (3) “[t]o encourage the federal and
state governments to implement a plan to provide for the safe and affordable
distribution of marijuana to all patients in medical need of marijuana.” (Health & Saf,
Code, § 11362.5, subds, (b){(1)(A), (B)(1)}B) & (b} 1XC).)

To achieve these ends, thé CUA provides, “Section 11357, relating to the
possession of marijuana,[z] and Section 11358, relating to the cultivation of marijuana,
shall not apply to-a patient, or to a patient’s primary caregiver, [’T who possesses or

cultivates marijuana for the personal medical purposes of the patient upon the written or

oral recommendation or approval of a physician.” (Health & Saf. Code, § 11362.5,

2 Health and Safety Code section 11357 prohibits the possession of marijuana,
although possession of not more than 28.5 grams is declared to be an infraction,
punishable by a fine of not more than $100. (Health & Saf, Code, § 11357, subd. (b).)

} “Prixﬁary caregiver” is defined by the CUA to mean “the individual designated
by the person exempied under this section who has consistently assumed responsibility
for the housing, health, or safety of that person.” (Health & Saf. Code, § 11362.5,
subd. (e).)



subd. (d).) As noted above, this statute, which simply decriminalizes for the purposes of
;qtate law certain conduct related to medical marijuana, is not preempted by the CSA,
(Qualified Patients Assn. v. City of Anaheim, supra, 187 Cal. App.4th at p. 757.)

3.‘ The MMPA

The MMPA was enacted by the Legislature in 2003, The purposes of the
MMPA include: (1) to “{p]z'omote uniform and consistent application of the [QUA]
among the counties within the state” and (2) to “[e]nhance the access of patients and
caregivers to medical marijuana through collective, cooperative cultivation projects.”
(Stats. 2003, ch. 875 (8.B. 420), § 1, subds. (b)(2) & (b}3).) The MMPA contains
several pmvis‘ions intended to meet these purposes.

First, the MMPA expands the immunities provided by the CUA, While the CUA
decriminalizes the culfivation and possession of medical marijuana by patients and their
primary caregivers,’ the MMPA extends that decriminalization to possession for sale, |
transportation, sale, maintaining a place for sale or use, and other offenses. Cultivation
or distribution for profit, however, is still prohiBited. (Health & Saf. Code,

§ 11362.765.)

4 Although the MMPA added examples to the definition of “primary caregiver,” it
retained the restrictive definition set forth in the CUA. (Health & Saf. Code, § 11362.7,
subd, (d).) Thus, a person who supplies marijuana to a qualified patient is not an
immune prlmary caregwer under the CUA and MMPA unless the person consistently
provided caregiving, independert of assistance in taking marijuana at or before the time
the person assumed responsibility for assisting the patient with medical marijuana. In
short, a person is not a primary caregiver simply by being designated as such and
providing the patient with medical marijuana. (People v. Hochanadel (2009)

176 Cal.App.4th 997, 1007.)



Second, while the CUA provides a defense ar trial for those medical marijuana
ﬁatients and their caregivers charged with ihe illégaj possession or cultivation of
marijuana, it provides for no immunity from arrest. (People v. Mower (2001)

28 Cal.4th 457, 469.) The MMPA provides that immunity by means of a voluntary
identification card system. Individuals with physician recorﬁmendations for ﬁgrijuan?, '
and their designated primary caregivers, may obtain identification cards ideh.tifyih;g'f i
them as such.’ Under the MMPA, no person in possession of a valid identification card
shall be subject to arrest for enumerated marijuana offenses. However, a person need
not have an identification card to claim the protections from the criminal laws provided
by the CUA. (Health & Saf. Code, § 11362.71.)

Third, the MMPA set limits on the amount of medical marijuana which may be
possessed. Health & Safety Code section 1 23’62"77’_, provides that, unless a doctor
specifically recommends more® (Health & Saf. Code, § 11362.77, subd. (b)), a qualiﬁed‘
fJatient or primary caregiver “‘may possess no more than eight ounces of dried marijuana
per quaiiﬁed patient. In addition, a qualified patient or primary caregiver may also

maintain no more than six mature or 12 immature marijuana plants per qualified

3 The statutory language provides that the card “identifies a person authorized to

engage in the medical use of marijuana.” (Health & Saf Code, § 11362.71,

subd. (d}(3).) It would be more appropriate to state that the card “identifies a person
whose use of marijuana is decriminalized.” As we discussed above, the CUA simply
decriminalized the medical use of marijuana; it did not auwthorize it.

¢ A city or county may also enact a guideline allowing patients to exceed the
statutory limitation, (Health & Saf. Code, § 11362.77, subd, {c).)

8



patient.””” (Health & Saf. Code, § 11362.77, subd. (2).) This provision establishes a
“safe harbor™ from arrest and prosecution for the possession of no more than these set
amounts,® (Health & Saf. Code, § 11362.77, subd. (£).)

Fourth, the MMPA decriminalizes the collective or cooperative cultivation of

w it

marijuana, providing that qualified patients and their primary caregivers “who associate
o 2{73

within the State of California in order collectively or'coo;;erati{fely to cul’tivate;\, )
marijuana for medical purposes, shall not solely on the basis of that fact be subject to
state criminal sanctions under [the same provisions identifying conduct otherwise
decriminalized under the MMPAL” (Health & Saf. Code, § 11362.775.)

Two other provisions of the MMPA. are relevant o our. analysis. First, the
MMPA provides for local regilation, stating, “Nothing in this article shall prevent a city
or other local governing body from adopting and enforcing laws consistent with this |

article,”” (Health & Saf. Code, § 11362.83.) This has been interpreted to permit cities

4 We note that this provision also speaks in the language of permission, rather than
decriminalization. The MMPA does not state that the possession of eight ounces of
dried marijuana by a qualified patient is immune from arrest and prosecution; rather, it
states that a qualified patient “may possess” no more than eight ounces of dried
marijuana, The plaintiffs in this case make no argument that the MMPA is preempted
by the CSA for this reason.

§ This provision was held to constitute an improper amendment of the CUA to the
extent that it burdens a criminal defense under the CUA to a criminal charge of
possession-or cultivation. (People v. Kelly (2010) 47 Cal.4th 1008, 1012.) The

. Supreme Court did not void the provision in its entirety, however, as it has other
purposes, such as its creation of a safe harbor for qualified patients possessing no more
than the set amounts. (Jd. at pp. 1046-1049.)

? The Legislature has passed, and the Governor has approved, an amendment to
this section, The statute amends this section to read as follows: “Nothing in this article



and counties to impose greater restrictions on medical marijuana collectives than those
i.mposed by the MMPA. (County of Los Angeles v. Hill (2011) 192 Cal.App.4th 861,
867-868.)

Second, in 2010, the Legislature amended the MMPA to impose restrictions on
the location of medical marijuana collectives. Health & Safety Code section:;lh:‘.fl_362.7€;68,
subdivision (B), provides that no “medical marijuana cooperative, collective, &igl;éﬂggw,
operator, establishment, or provider who possesses, cultivates, or distributes medical '
marijuana pursuant to this article shall be Jocated within a 600-foot radius of a school.”
Subdivision (c) restricts the operation of subdivision (b) to only those providers that
have a “storefréﬁt or mobile retail outlet which ordinariiy requires é business license.”"?
In other words, private colie;ctives are immune from this requirement. The sectioﬁ goes

on 1o provide, “Nothing in this section shall prohibit a ¢ity, county, or city and county

from adopting ordinances or policies that further restrict the location or establishment of

shall prevent a city or other local governing body from adopting and enforcing any of
the following: (a) Adopting local ordinances that regulate the location, operation, or
establishment of a medical marijuana cooperative or collective. (b) The civil and
criminal enforcement of local ordinances described in subdivision (a). (¢) Enacting
other laws congistent with this article.” (Stats. 2011, ch. 196, § 1.) While this new
statute clarifies the state’s position regarding local regulation of medical marijuana
collectives, it has no effect on our federal preemiption analysis.

1 The subdivision provides, in full, “This section shall apply only to a medical
marijuana cooperative, collective, dispensary, operator, establishment, or provider that
is authorized by law to possess, cultivate, or distribute medical marijuana and that has

a storefront or mobile retail outlet which ordinarily requires a business license.” Again,
the MMPA speaks of collectives “authorized by law to possess, cultivate, or distribute
medical marijuana,” when, in fact, the operative part of the MMPA simply provides that
qualified patients and their caregivers shall not “be subject to state criminal sanctions”
under enumerated statutes for their collective medical marijuana activities. (Health &
-Saf. Code, § 11362,775.)

1G



a medical marijuana cooperative, collective, dispensary, operat:or, establishment, or
iarovider.-” (Health & Saf. Code, section 11362.768, subd. (f).) Moreover, the |
subdivision provides that it shall not preempt local ordinances adopted prior to
January 1, 2011 that regulate the locations or establishments of medical marijuana

cooperatives, collectives, dispensaries, operators, establishments, or providers... (Health
: 0

R
~ 1

& Saf. Code, section 11362.768, subd. (g).)

In 2008, the Attorney General issued Guidelines for the Secﬁrity and
Non-Diversion of Marijuana Grown for Medical Use (Guidelines).
(<hitp://ag.ca.gov/cms_attachments/press/pdfs/n1601_medicalmarijuanaguidelines.pdf>
[as of Oct. 3, 2011].) The Guidelines addressed several issues pertaining to medical
marijuana, including taxation,'’ federal preemption,? and arrest under federal law."
The Guidelines also discussed collectives, cooperatives, and dispensaries, indicating

that they should acquire medical marijuana only from their members, and distribute it

1 The Guidelines confirm that the Board of Equalization taxes medical marijuana

transactions, and requires businesses transacting in medical marijuana to hold a seller’s
permit. This does not “allow individuals to make unlawful sales, but instead merely
provides a way to remit any sales and use taxes due,” (Guidelines, supra, at p. 2)

12 The Guidelines agree that California case authority has concluded that the CUA
and MMPA are not preempted by the federal CSA. “Neither [the CUA], nor the
MMP[A], conflict with the CSA because, in adopting these laws, California did not
‘legalize’ medical marijuana, but instead exercised the state’s reserved powers to not
punish certain marijuana offenses under state law when a physician has recommended
its.use to treat a serious medical condition.” (Guidelines, supra, atp. 3.)

13 The Guidelines recommend that state and local law enforcement officers “not
arrest individuals or seize marijuana under federal law when the officer determines from
the facts available that the culiivation, possession, or transportation is permitted under
California’s medical marijuana laws.” (Guidelines, supra, at p. 4.)

11



only among their members. (Guidelines, supra, at p. 10.) The Guidelines added the
following, regarding dispensaries: “Although m"ed‘i'c:'al marijuana ‘dispensaries’ have
been operating in California for years, dispensaries, as such, are not recognized under
the law, Aé noted above; the only recognized group entities are cooperatives and
collectives.[**] [Citation.] It is the opinion of this Office that a properly orggnﬁ;'_zed at%d
operated collective or cooperative that dispenses medical marijuana through é-s;t;féf;gnt
méy be lawful under California law, but that dispensaries that do not substantially
comply with the guidelines [above] are likely operating outside the protections of [the
CUA] and the MMP[A}, and that the individunals operating such entities may be subject
to arrest and criminal prosecution under California law. For example, dispensaries that
merely require patients to complete a form summarily designating the business owner as
their primary éaregiver — and then offering marijuana in exchange for cash ‘donations’
are likely unlawful.” (Guidelines, supra, atp. 11.)
FACTUAL AND PROCEDURAL BACKGROUND

I The City’s Ordinance

In 2010, the City adopted an ordinance (Long Beach Ordinance No. 10-0007)
intended to comprehensively regulate medical marijuana collectives within the City.
The ordinance defines a collective as an association of four or more qualified patients

and their primary caregivers who associate at a location within the City to collectively

4 The Guidelines were issued in 2008. When the Legislature amended the MMPA
in 2010 to provide that collectives could not be located within 600 feet of a school, the
restriction expressly applied to dispensaries as well as collectives and cooperatives.
(Health & Saf. Code, § 11362.768, subd. (b).)

12



or cooperatively cultivate medical marijuana. (Long Beach Mun. Code, ch. 5.87,
§ 5.87.015, subd. 1)

The City’s ordinance not only restricts the location of medical marijuana
collectives (Long Beach Mun. Code, ch. 5.87, § 5.87.040, subds. A, B, & C), but also

regulates their operation by means of a permit system (Long Beach Mun. Code, _
S
ch. 5.87, § 5.87.020). The City requires all collectives which seek to operate in the ‘i

City, including those that were in operation at the time the ordinance was adopted,* to
submit applications and a non-refundable application fee. (Long Beach Muﬁ. Code,
ch. 5,87, § 5.87.030.) The City has set this fee at $14,742. The qualified applicants
then participate in a-lottery for a limited number of permits.16 {Ex.3,att. D, p, 2.} Only
those medical marijuana collectives which have been issued Medical Marijuana
Collective Permits may operate in the City. (Long Beach Mun. Code, ch. 5.87,
§ 5.87.020.)

In order to obtain a permit, a collective must demonstrate its compliance, and
assure its continued compliance, with certain réQuirements. (Long Beach Mun. Code,

ch, 5.87, § 5.87.040.) These include the installation of sound insulation (id. at subd. G),

' The ordinance expressly provides that it applies to collectives existing at the time
of its enactment. No such collective could continue operation without a permit.
{Long Beach Mun. Code, ch. 5.87, § 5.87.080.)

16 There is no provision in the ordinance for a lottery system. To the conirary, the
ordinance provides that if the applicant demonstrates compliance with all of the
requirements, a permit “shall [be] approve[d] and issue[d].” (Long Beach Mun. Code,
ch, 5.87, § 5.87.040.) No argument is made that the lottery system is improper on this
basis.

13



odor absorbiﬁg ventilation (id. at subd. H), closed-circuit television monitoring®” (id at
. éubd. I}, and centrallqunitored fire and burglar alarm systems (id. at subd. J).
Collectives must also agree that representative sémp}es of the medical marijuana they
distribute will have been analyzed by an independent laboratory to ensure that it is free

of pesticides and contaminants. (Jd. at subd. T.) ;

Rasd LH

Once a permit has been issued, an “Annual Regulatory Permit Fee” is ai_s«g -
imposed, based on the size of the colle{.:tive. That fee is $10,000 for a collective with
between' 4 and 500 members, and increases with the size of the collective.

The permitted collective system is the exclusive means of collective cultivation

of medical marijuana in Long Beach.'® The ordinance provides that it is “uniawful for

1 “The camera and recording system musi be of adequate quality, color rendition

and resolution to allow the ready identification of an individual on or adjacent to the
Property. The recordings shall be maintained at the Property for a period of not less
than thirty (30) days.” (Long Beach Mun. Code, ch. 5.87, § 5.87.040, subd. 1.)
According to an amicus curiae brief filed by the American Civil Liberties Union
(ACLU) and other entities, the ordinance was amended in 2011 to add a requirement
that full-time video monitoring of a collective be made accessible to the Long Beach
Police Department in real time without a warrant, court order, or other authorization.
18 In plaintiffs’ brief in reply to the amicus curiae briefing, plaintiffs suggest that
the restrictions imposed by the permit system aré so onerous, the only coliectives that
could conceivably obtain permits are large-scale dispensaries. We do not entirely
disagree. One can assume that a small collective of four patients and/or caregivers
growing a few dozen marijuana plants would lack the resources to: (1) pay a $14,742
application fee; (2) pay a $10,000 annual fee; (3) install necessary insulation,
ventilation, closed-circuit television, fire, and alarm systems; and (4) regularly have its
marijuana tested by an independent laboratory. Moreover, the jocation restrictions,
which prohibit any collective in an exclusive residential zone or within 1000 feet of
another collective (Long Beach Mun. Code, ch. 5.87, § 5.87.040, subds. A & C) might
also be prohibitive for small, private collectives. Nonetheless, plaintiffs’ complaint did
not challenge the ordinance on this basis. We do note, however, that these provisions of
the ordinance make it somewhat more likely that the only collectives permitted in

14



any person to cause, permit or engage in the cultivation, pbssession, distribution,
éxchange or giving away of marijuana for medical or non medical purposes except as
provided in this Chapter, and pursuant to any and all other applicable local and state
law."? (Long Beach Mun. Code, ch. 5.87, § 5.87.090, subd. A.) The ordinance further
provides ﬁat no person shall be a member of more than one collective “fully’_ggnnittggi
in accordance with this Chapter”™ (/d at subd. N.) Violasions of the ordinal.n;c;‘e“dféi%
misdemeanors, as well as enjoinable nuisances per se. (Long Beach Mun. Codé,
ch. 5.87, § 5.87.100.)

The City set a timelirie for its initial permit lottery. Applications were to bé

accepted between June 1 and June 18, 2010; the City was to review the applications for

Long Beach will be large dispensaries that require patients to complete a form
summarily designating the business owner as their primary caregiver and offer
marijuana in exchange for cash “donations” — the precise type of dispensary believed by
the Attorney General likely to be in violation of California law.

’9 While not alleged in plaintiffs’ complaint, it was suggested that this language
prohibits the personal cultivation of medical marijuana, outside the context of

a collective. Indeed, in plaintiffs’ petition, they argue that the City’s ordinance is
preempted by state law because of this prohibition. At argument before the trial court,
however, the City Attorney represented that the ordinance did not criminalize personal
cultivation and possession, and addressed only collective cultivation. As the City has
represented that the ordinance does not apply to prohibit personal cultivation and
possession, and there is no evidence that it has been so applied, we do not address the
argument.

20 Plaintiffs, who were members of collectives shut down due to noncompliance
with the ordinance, suggest that, since they can each be a member of only a single
collective, they are now foreclosed from obtaining medical marijuana from another
collective, This is clearly untrue, Membership is limited to a single permitted
collective. Since the collectives in which plaintiffs were members were not permitted,
they may join another, permitted, collective without violating the terms of the
ordinance,
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compliance from June 21 through September 16, 2010; the lottery would be held on
September 20, 2010; and site inspections, pubiic notice and a hearing process would
occur between September 21, 2010 and December 15, 2010, However, the City
indicated that any collective tﬁrlat did not comply with the ordinance must cease
operations by August 29, 2010.

2, Plaintifis’ Complaint and Request for Preliminary Injunction

Plaintiffs Ryan Pack and Anthony Gayle were members of medical marijuana
collectives that were directed to cease operations by August 29, 2010, for
non-compliance with the ordinance. On August 30, 2010, plaintiffs filed the instant
action seeking declaratory relief that the ordinance is invalid as it is preempted by
federal Jaw. On September 14, 2010, plaintiffs filed a request for a preliminary
injunction. By this time, the City had shut down the collectives of which plaintiffs were
members. However, as the lottery had not yet been held, no collectives had been issued.
permits in accordance with the ordinance, The plaintiffs thus argued that they would be
irreparably harmed by the continued enforcement of the ordinance, as there was no
collective they could legally jéin in order to obtain their necessary medical marijuana.
As to the probability of su‘ccess, plaintiffs argued that the City’s ordinance went beyond
decriminalization and instead permitted conduct prohibited by the federal CSA, and thus
was preempied.

3. The City's Opposition to the Preliminary Injunction Request

On September 24, 2010, the City opposed the request for preliminary injunction,

arguing that the ordinance was not preempted because it did not affect those responsible
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for enforcing the federal CSA. The City also raised an unclean hands argument, briefly
éuggesting that plaintiffs could not complain of any harm because their collectives
“opéned up for business” in an “unpermitted illegal manner.”

4, The Trial Court’s Denial of the Request for Preliminary Injunction

After a hearing, the trial court denied the request for a preliminary injggption. {?’{ts _
order issued on November 2, 2010. The court ultimately declined to addreéé tﬁ‘e‘fééggai
preemption argument; on the basis of unclean hands. The court rejected the unclean
hands argument raised by the City; however, it concluded that plaintiffs could not be
heard to argue that the City ordinance was preempted due to a conflict with federal law
(the CSA), when plaintiffs sought this ruling so that they could continue to violate the
very same federal law. The court stated, “It is hardly equitable for [pllaintiffs to ask the
court to enforce a federal law that they themselves are indisputably violating.”**

5. The Plaintiffs' Petition for Writ of Mandate

On November 15, 2010, plaintiffs filed the instant petition for writ of mandate,
challenging the trial court’s denial of a preliminary injunction. We issued an order to
show cause, seeking briefing on the federal preemption issue. We invited amicus

briefing from various entities on both sides of the issue, including other cities

considering or enacting medical marijuana collective ordinances, the U.S. Attorneys for

21 The frial court apparently had before it two cases challenging the City’s

-ordinance, Although it did not consolidate the cases or deem them related, it heard the
preliminary injunction issue simultaneously in both cases, and denied the preliminary
injunction in both cases in a single order. The other case had raised the issue of whether
the ordinance impermissibly conflicted with the CUA and MMPA. The court
concluded that it did not, although it noted that the “overall sense of the Ordinance is
inconsistent with the purposes of the CUA and MMPA.” (Emphasis omitted.)
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California districts, the ACLU; and orgénizations advocating the legalization of
ﬁuarijuana. We received amicus briefing from: (1) the City of Los Angeles; (2) the
California State Association of Counties and League of California Cities; and (3) the
ACLU, ACLU of Northern California, ACLU of Southern California, ACLU of
San Diego and Imperial Counties, Drug Policy Alliance, and Americans for Safe
Access. Although the U.S. Attorneys declined to file amicus briefs, we hav'é 'ték;:ﬁ i
judicial notice of letters and memoranda which Hluminate the federal government’s
position regarding the enforcement of the CSA with respect to medical 'rnarijuana-
collectives.

6. The Progress of the Lottery and Permitting System

As briefing proceeded in this case, the City"s permit lottery was conducted.
According to a representation in the City’s respondent’s brief, the City received
43 applications, and the lottery resulted in 32 applications moving forward in the permi’.c
process. By the time briefing was closed, plaintiffs acknowledged that the permit
process had resulted in a permit being issued for at least one goilectiva, Herbal

Solutions,*

2% We take judicial notice of the fact that a simple Google search reveals that

several other medical marijuana dispensaries are apparently operating in Long Beach,
although their websites do not specifically indicate whether they are permitted.
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ISSUF PRESENTED
The sole issue presented by tlhis writ proceeding® is whether the City’s ordinance
is preempteci by the federal CSA. We conclude that it is, in part, and therefore grant the
plaintiffs’ petition.

DISCUSSION
1. Standard of Review ‘ IS

“Two interrelated factors bear on the issuance of a preliminary injunction~—{tthe
likelihood of the plaintiff’s success on the merits at trial and the balance of harm to the
parties in issuing or denying injunctive relief.” (County of Los Angeles v. Hill, supra,
192 Cal App.4th at p. 866.) 1t is clear, in this case, tha‘; if the City’s ordinance is invalid
as a matter of law, plaintiffs had a 100% probability, of prevailing, and a preliminary
injunction therefore should have been entered.

Whether an ordinance is valid is a question of law. (Zubarau v. City of Palmdalé
(2011) 192 Cal. App.4th 289, 305.) Whether a local ordinance is preempted by federal
law is a guestion of law on undisputed facts.® (Jbid) We therefore review the issue

de novo.®® (Ibid)

= We sought briefing from the parties and amici on the issue of whether certain

record-keeping requirements imposed by the ordinance viclated collective members’
Fifth Amendment rights. Given our resolution of the federal preemption issue, we need
not reach the Fifth Amendment issue, although it may be considered by the trial court
upon remand.

#  That City is a charter city makes no difference to our analysis. As a charter city,
City’s ordinances relating to matters which are purely municipal affairs prevail over
state laws on the same subject. (Home Gardens Sanitary Dist. v. City of Corona (2002)

96 Cal. App.4th 87, 93). The issue, however, is one of conflict with federal law on
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2, Law of Preemption

“The supremacy clause of the United StatestonstimtiQn establishes
a constitutional choice-of-law rule, makes federal law paramount, and vests Congress
with the power to preempt state law.” (Viva! Internat. Voice for Animals v. Adidas
Promotional Retail Operations, In;'. {2007) 41 Cal.4th 929, 935.) o :

“There is a presumption against federal preemption in those areas tradit-i;p;;éi'f;
regulated by the states.” (Viva! Internal. Voice for Animals v. Adidas Promotional
Retail Operations, Inc., supra, 4] Cal4th at p. 938.) Regulation of medical practices
and state criminal sanctions for drug posséssion are historically matiers of state pb]ice
power. (Qualified Patients Assn. v. City of Anaheim, supra, 187 Cai.ApﬁAth at p. 757.)

More importantly, a local government’s land use regulation is an area over which local -

govemmenté traditionally have control. (City of Claremont v. Kruse (2009)

a matter on which the federal government has chosen to act in the national interest.
Indeed, the United States Supreme Court has held that the federal CSA applies to
marijuana cultivated and used solely intrastate, as a proper exercise of Congress’s
authority under the Commerce Clause., (Gonzales v. Raich, supra, 545 U.S. at

pp- 29-30.) While City suggests that its ordinance relates to the purely municipal
matters of zoning and land use, it is clear that the regulation of medical marijuana is

a matter of state and, indeed, national interest, and the ordinance is thus not concerned
solely with municipal affairs.

¥ The trial court in this case did not reach the issue, concluding that plaintiffs were
barred by the doctrine of unclean hands from arguing that the federal CSA preempted
the City’s ordinance because the plaintiffs sought the ruling in order to continue to
violate the federal CSA. We disagree. Plaintiffs sought the assistance of the California
courts in order to assert their rights to use medical marijuana under the California
statutes. As the CUA and MMPA decriminalize medical marijuana use in California,
plaintiffs’ hands were not unclean under California law. Furthermore, if the only
individuals who can challenge medical marijuana ordinances as preempted by federal
law are those who have no infention of violating the provisions of federal law, no one
would ever have standing to raise the preémption argument.

20



177 Cal. App.4th 1153, i169.) Thus, we assume the presumption against federal
i)reemption applies in ‘this instance. Therefore, “ ‘[w]e start with the assumption that the
historic police powers of the States were not to be superseded by the Federal Act unless
that was the clear and manifest purpose of Congress.” [Citations.}” (Vival Infernat.

Voice for Animals v. Adidas Promotional Retail Opéra!z’ons, Inc., supra, 41 (_;31.4% at

3

p. 938.) a

“There are four species of federal preemption: express, conflict, obstacle, and
field.” (Vival! Internat. Voice for Aﬁimals v. Adidas Promotional Retail Operations,
Inc., supra, 41 Cal.4th at p. 935.) “First, express preemption arises when Congress
‘define[s] explicitly the extent to which ifs enactments pre-empt state law. [Citation.]
Pre-emption fundémentally is a question of congressional intent, [citation], and when
Congress has made its intent known through explicit statutory language, the courts’ task
is an easy one.” [Citations.] Second, conflict preemption will be found when
simulteneous compliance with both state and federal directives is impossible,
[Citations.] Third, obstacle preefnption arises when * “under the circumstances of
[a] parﬁcular case, [the challenged state law] stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” ’
[Citations.] Finally, field preemption, i.e., ‘Congress’ intent to pre-empt all state law in
a particular area,” applies ‘where the scheme of federal regulation is sufficiently

comprehensive to make reasonable the inference that Congress “left no room” for

supplementary state regulation.” {Citation.]” (/d. at p. 936.)

21



“Where a statute ‘contains an express pre-emption clause, our “task of statutory
-construction must in the first instance focus on the plain wording of the clause, which
necessarily contains the best evidence of Congress’ pre-emptive intent.” * [Chtation.]”
(Viva! Internat. Voice for Animals v. Adidas Promotional Retail Operations, Inc., supra,
41 Cal.4th atp. 941, fn. 6.) In this case, we are concerned with the federal CSA, Whig;h
contains an express preemption clause: “No provision of this subchapter shallﬁ;'bé a
construed as indicating an intent on the part of the Congress to occupy the field in which
~ that provision operates, iﬁciuding criminal penalties, to the exclusion of any State law
on the same subject matter which would otherwise be within the authority of the State,
unless there is a ‘positive éonﬂict between that provision of this subchapter and that
State law so that the two cannot congsistently stand together.,” (21 U.8.C. § 903.)

It is undisputed that this provision eliminates any possibility of the federal CSA
preempting a state statute (or local ordinance) under the principles of field preemption |
or express preemption (e.g., Qualified Patients Assn. v. City of Anaheim, supra,

187 Cal.App.4th at p. 758). It is also undisputed that, under this provision, the federal
CSA would preempt any state or local law which fails the test for conflict preemption,
(County of San Diego v. San Diego NORML (2008) 165 Cal.App.4th 798, 823.) One
California court has concluded that the federal CSA’s preempjzion language bars the
consideration of obstacle preemption. (/d. at pp. 823-825.) Another court, without
specifically addressing the conflicting authority, concluded that the federal CSA
preempts conflicting laws under both conflict and obstacle preemption. (Qualified

Patients Assn. v. City of Anaheim, supra, 187 Cal. App.4th at p. 758.)
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We believe this question was resolved by the United States Supreme Court in
Wyeth v. Levine (2009) 555 U.S. 555 [129 8.Ct. 1187}, a case which was decided after
the decision in County of San Diego v. San Diego NORML, supra, 165 Cal.App.4th 798.

In Wyeth, the Supreme Court was concerned with the preemptive effect of the Food,

Drug, and Cosmetic Act (FDCA). The FDCA provided that “a provision of state law,

. O Py
would only be invalidated upon a “ ‘direct and positive conflict’ with the FDCA.™ * 5

(Wyeth v. Levine, supra, 555 U.S. atp. {129 S.Ctatp. 1196].) Given this language,
the Supreme Court considered both conflict and obstacle preemption. (/4 atp. _
[129 8.Ct. at p. 1199].) As there is no distinction between a federal statute which will
only preempt those state and local laws which create a “direct and positive donﬂict”
(FDCA) and those which create “a positive conflict , . . so that the two cannot
consistently stand together” (CSA), we conclude that the same construction applies
here, and the federal CSA can preempt state and local laws under both conflict and
obstacle preemption.

Indeed, the Supreme Court has cautioned against drawing a i)ractical distinction
between these two types of preemption. “This Court, when describing conflict
pre-emption, has spoken of pre-empting state law that ‘under the circumstances of thle]
particular case . . . stands as an obstacle to the accomi)lishment and execution of the full
purposes and 6bjectives of Congress’ — whether that ‘obstacle’ goes by the name of
‘conflicting; contrary to; . . . repugnance; difference; irreconcilability; inconsistency;
violation; curtailment; . . . interference,’ or the like. [Citations.] The éourt has not |

previously driven a legal wedge — only a terminological one —~ between ‘conflicts’ that
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prevent or frustrate the accomplishment of a federal objective and ‘conflicts’ that make
it ‘impossible’ for private parties to comply with both state and federal law. Rather, it
has said that both forms of conflicting state law are ‘nullified” by the Supremacy
Clause, [citations], and it has assumed that Congress would not want either kind of

‘conflict. The Court has thus refused to read general ‘saving’ provisions to tolerate |
S uh
actual conflict botk in cases involving impossibility, [citation], and in T

‘frustration-of-purpose’ cases, [citations]. We see no grounds, then, for attem;:;ting to
distinguish among types of federal-state conflict for purposes of analyzing whether such
a conflict warrants pre-emption in a particular case. That kind of analysis, moreover,
would engender legal uncertainty with its inevitable system-wide costs (e.g., conflicts,
delay, and expense) as courts tried sensibly to distinguish among varieties of ‘conflict’
(Which often shade, one into the other) when applying this complicated rule to the many
federal statutes that contain some form of an express pre-emption provision, a saving
provision, or . . . both.” (Geier v. American Honda Motor Compary, Inc. (2000)
529 U.8. 861, 873-874.)

Thus, we turn our analysis to the issue of whether the federal CSA preempts the '
City’s ordinance, under either conflict or obstacle preemption.

a. Conflict Preemption

Conflict or “impossibility” preemption “is a demanding defense.” (Wyeth v.
Levine, supra, 555 U.S. atp. __ [129 S.Ct. at p. 1199].) It requires establishing that it
is impossible to comply with the requirements of both laws. (/bid} At first blush, ﬁo

impossibility preemption is established by this case. While the federal CSA prohibits
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manufacture, distribution, and possession of marijuana, the City ordinance does not
}equire any such acts. (See Qualified Patients Assn. v. City of Anaheim, supra,

187 Cal.App.4th at p. 759 [stating that a “claim of positive conflict might gain more
traction if the [City] required . . . individuals to possess, cultivate, transport, possess for
sale, or sell medical marijuana in a manner that violated federal law™].) Sinq?; & person
can comply with both the federal CSA and the City ordinance by simply no't..b;;‘ir;bg‘ ﬁ
involved in the cultivation 01; possession of medical marijuana at all, there is no conflict
preemption. (Cf. Viva! Im‘ernél; Voice for Animals v. Adidas Promotional Retail
Operations, Inc., supm; 41 Cal.4th at p. 944 [no conflict preemption because it is not

a physical imposéibiiity to simultéﬁeouﬂy comply with both a federal law allowing
conduct and a state law prohibiting it].)

We are, however, troubled by one provision of the City’s ordinance, the
provision requiring that permitied collectives have samples of their medical marijuana |
analyzed by an independent laboratory to ensure that it is free from pesticides and
contaminants. (Long Beach Mun. Code, ch. 5.87, § 5.87.040, subd. T.) We question
how an otherwise permitted collective can comply with this provision without violating
the federal CSA’s prohibition on distributing marijuana.”® In other words, this provision
appears {0 require that certain individuals violate the federal CSA. In an amicus brief in
support of the City, the California State Association of Counties and League of

California Cities argue that the only individuals being required to distribute marijuana

% The federal CSA defines “distribution” to include “delivery,” (21 U.S.C.
§ 802(11), which, in turn, includes the “transfer” of a controlled substance (21 U.S.C.
§ 802(8)).
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under this provision are already violating the federal CSA by operating a mediéal
ﬁarijuana collective. In other words, these amici érgue that this section of the
ordinance “does not compe! any person who does not desire i:é possess or distribute
marijuana to do s0.” We find this argument unavailing. That a person desires to

possess or distribute marijuana to some degree (by operating a collective) dogs.not
: i L3
i

. . . . Vpyn Y. -.- ..“»\h"i
necessarily imply that the person is also desirous of committing additional violations of
the federal CSA (by delivering the marijuana for testing). The City cannot compel
permitted collectives to distribute marijuana for testing any more than it can compel

a burglar to commit additional acts of burglary. In this limited respect, conflict

preemption applies.”’

= There may also be an issue of whether the ordinance requires certain City

officials to violate federal law by aiding and abetting (or facilitating (21 U.S.C.

§ 843(b)) a violation of the federal CSA. For example, the ordinance requires the City’s
Director of Financial Management to approve and issue a permit if certain facts are
demonstrated. (Long Beach Mun. Code, ch. 5.87, § 5.87.040.) In this regard, we note
that the Ninth Circuit has held that a physician does not aid and abet the use of
marijuana in violation of the federal CSA simply by recommending that the patient use
marijuana, but the conduct would escalate to aiding and abetting if the physician
provided the patient with the means to acquire marijuana with the specific intent that the
patient do so, (Conant v. Walters, supra, 309 F.3d at pp. 635-636.) We also note that
the U.S. Attorneys for the Eastern and Western Districts of Washington took the
position, in a letter to the Governor of Washington, that “state employees who
conducted activities mandated by the Washington legislative proposals [which wouid
establish a licensing scheme for marijuana growers and dispensaries] would not be
immune from liability under the CSA.” (U.S. Attorney Jenny A. Durkan and

.S, Attorney Michael C. Ormsby, letter to Governor Christine Gregoire, April 14,
2011.) Although a California court has concluded that law enforcement officials are not
violating the federal CSA by returning confiscated medical marijuana pursuant to state
law (City of Garden Grove v. Superior Court (2007 157 Cal.App.4th 355, 368), we are
not as certain that the federal courts would take such a narrow view, (See, also, County
of Butte v. Superior Court (2009) 175 Cal. App.4th 729, 742 (dis. opn. of Morrison, J.,
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b. Obstacle Preemption

Obstacle preemption arises when the challenged law stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.
(Qualified Patients Assn. v. City of Anaheim, supra, 187 Cal.App.4th at p. 760.) “As
a majority of the c;,irrent United States Supreme Court has agreed at one time: o1 anot}_;er,
‘pre-emption analysis is not “[a] freewheeling judicial inquiry into whether a state A
statute is in tension with federal objectives,” [citation], but an inquiry into whether the
ordinary meanings of state and federal law conflict.” [Citations.}” (Viva! Internat.
Voice for Animals v. Adidas Promotional Retail Operations, Inc., supra, 41 Cal.4th at
pp. 939-940.) If the federal act’s operation would be frustrated and its provisions
refused their natura] effect by the operation of the state or local law, the latter must
yiel&. (Qualified Patients Assn. v. City of Anaheim, supra, 187 Cal.App.4th at p. 760.)

The United States Supreme Court has already set forth the purposes of the |
federal CSA. As discussed abox;e, the main objectives of the federal CSA are
“combating drug abuse and controlling the legitimate and illegitimate traffic in
controlled substances,” (Gonzales v. Oregon, supra, 546 U S, at p. 250), with
a particular concern of preventing “the diversion of drugs from legitimate to illicit
channels.,” (Gonzales v. Raich, supra, 545 U.S. at pp. 12-13.) |

For this reason, we disagree with our colleagues who, in two other appellate

opinions, have implied that medical marijuana laws might not-pose an obstacle o the

[stating “[f]ostering the cultivation of marijuana in California, regardless of its intended
purpose, violates federal law”].) We are not required to reach the issue.
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accomplishment of the purposes of the federal CSA because the purpose of the federal
CSA is to combat recreational drug use, not regulate a state’s medical practices.
(Qualified Patients Assn. v. City of Anaheim, supra, 187 Cal. App.4th at p. 760; County
of San Diego v. San Diego NORML, supra, 165 Cal.App.4th at p. 826.) While this

staternent of the purpose of the federal CSA is technically accurate,?® it is inapplicable

P
3

in the context of medical marijuana. This is because, as far as Congress is con-ée;rié‘&;
there is no such thing as medical marijuana. Congress has concluded that marijuana has
no accepted medical use at all; it would not be on Schedule 1 otherwise. (United States
v. Qakland Cannabis Buyers' Cooperative, supra, 332 U.S, at p. 491.) Thus, to
Congress, all use of marijuana is recreational drug use, the combating of which is
admittedly the core purpose of the federal CSA.® This case presents the question of
whether an ordinance which establishes a permit scheme for medical marijuana
collectives stands as an obstacle to the accomplishment of this purpose. We conclude

| that it does.

In Gonzales v. Oregon, supra, 546 U.S. 243, the Supreme Court was concerned
with an atternpt by the Attorney General, purportedly acting under the federal CSA, to
prohibit doctors from prescribing Schedule IT drugs for use in physician-assisted
suicide, as permitied by Oregon state law. The court concluded that the federal CSA
was concerned with regulating medical practice insofar as it barred doctors from using
their prescription-writing powers as a means to engage in illicit drug use, but otherwise
had no intent to regulate the practice of medicine. (/d. at pp. 269-270.)

28

» Indeed, in light of the Supreme Court’s conclusions that: (1) “[A] medical

necessity exception for marijuana is at odds with the terms of the [federal CSA}”
(United States v. Oakland Cannabis Buyers’ Cooperative, supra, 532 U.S. at p. 491);
and (2) the federal CSA reaches even purely infrastate cultivation and use of marijuana
(Gonzales v. Raich, supra, 545 U.S. 9, 30}, we see no legal basis for suggesting that the
federal CSA’s core purposes do not include the controt of medical marijuana.
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There is a distinction, in law, between not making an activity unlawful and
ﬁaking the activity lawful. An activity may be prohibited, neither prohibited nor
authorized, or authorized. (Vival Internal. Voice for Animals v. Adidas Promotional
Retail Operations, Inc., supra, 41 Cal.dth at p. 952.) When an act is prohibited by
federal law, but neither prohibited nor authorized by state law, there is no 0b§E%cie ;
preemption. The state law does not present an obstacle to Congress’s purposessxmpl%z
by not criminalizing conauct that Congress has criminalized. For this reason, t.he CUA
is not preempted under obstacle t;)re@mp‘tiu:)n."m (City of Garden Grove v, Superior»
Court, supra, 157 Cal.App.4th at pp. 384-385.) The CUA simply decﬁminalizes (under
state ‘law) the possession and cultivation of medical marijuana (People v. Mower, supra,
28 Cal.4th at p. 472); it does not attempt to authorize the possession and cultivation of
the drug (Ross v. RagingWire Telecommunications, Inc, (2008) 42 Cal.‘éith 920, 926).

The City’s ordinance, However, goes _beyond decriminalization into
authorization. Upon payment of a fee, and successful par’cici;ﬁation in a lottery, it

provides permits to operate medical marijuana collectives. It then imposes an annual

fee for their continued operation in the City. In other words, the City determines which

30 Qualified Patients Assn. v. City of Anaheim, supra, 187 Cal.App.4th at p. 757,
concluded that the MMPA also was not preempted by the CSA because it simply
decriminalizes for the purposes of state law certain conduct related to medical
marijuana. The court, however, was not presented with any argument that any specific
sections of the MMPA go beyond decriminalization into authorization. As we noted
above (see footnotes 5, 7, and 10, ante), the MMPA sometimes speaks in the language
of authorization, when it appears to mean only decriminalization. Obviously, any
preemption analysis should focus on the purposes and effects of the provisions of the
MMPA, not merely the language used. (See Willis v. Winters (Or. App. 2010) 234 P,3d
141, 148 [Oregon’s concealed weapon licensing statute is, in effect, merely an
exemption from criminal Hability], aff’'d (Or. 2011) 253 P.3d 1058.)
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collectives are permissible and which collectives are not, and collects fees as a condition
61‘ confinued operation by the permitted collectives. A law which “authorizes
[individuals] to engage in conduct that the federal Act forbids . . . ‘stands as an obstacle
to the accomplishment and execution of the full purposes and objectives of Congress’
and is therefore preempted. (Michigan Canners and Freezers Association, I’f'c:f-‘- V.
Agricultural Marketing and Bargaining Board (1984) 467 U.S. 461, 478.) a

The same conclusion was reached by the Oregon Supreme Court in Emémld
Steel Fabricators, Inc. v. Bureau of Labor and Industries (Or. 2010) 230 P.3d 518.
Oregon had enacted a medical marijuana statute which both affirmatively authorized the
use of medical marijuana and exempted its use from state criminal liability, (/4. at
p. 525.) The court concluded that the law was preempted by the federal CSA, under
obstacle preemption, to the extent that it authorized the use of medical marijiana rather
than merely decriminalizing its use under state law. (/d. at p. 529-531.) We agree with
that analysis.

Additionally, we have taken judicial notice of letters which set forth the position
of the U.S. Attorney General on the purposes of the CSA and the issue of obstacle
preemption. While we do not simply defer to ifs position, we place “some weight” on
it. (See Geler v. American Honda Motor Company, Inc., supra, 529 U.S. at p. 883
[placing “some weight” on Department of Transportation’s interpretation of its own
regulations and whether obstacle preemption would apply].) On February I, 2011, the
U.S. Atrorney for the Northern District of Caiifornia sent a letter to the Oakland City

Attorney relating to that city’s consideration of a licensing scheme for medical
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marijuana cultivation and manufacturing. The letter explained, “Congress placed
inarijuana in Schedule I of the Controlled Substances Act (CSA) and, as such, growing,
distributing, and possessing marijuana in any capacity, other than as part of a federally
authorized research program, is a violation of fcderéi law regardless of state laws

permitting such activities.” (U.S. Attorney Melinda Haag, letter to Oakland City |
K 41

Attorney John A. Russo, February 1, 20_1 1.} It further stated, “The Departrnén’g_ zs o

concerned about the Oakland Ordinance’s creation of a licensing scheme that permits
large-scale industrial marijuana cultivation and manufacturing as it authorizes conduct
contrary to federal law and threatens the federal government’s efforts to regulate the
possession, manufactur.ing,.and trafficking of controlled substances.” (Jbid.)

On June 29, 2011, the Deputy Attorney General issued a memorandum to all
United States Attorneys confirming the position taken in this letter and confirming that
prosecution of significant traffickers of illegal drugs, including marijuana, “remains
a core priority.” (Deputy Attorney General James M. Cole, memorandum for ali
U.S. Attorneys, June 29, 2011.) The merhorandum noted that several jurisdictions
“have considered or enacted legislation to authorize multiple large-scale,
privately-operated indusirial marijuana cultivation cénters,” and noted that these
activities are not shielded from federal enforcement action and prosecution. (/bid.) In

short, the federal government has adopted the position that state and local laws which
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license the large-scale cultivation and manufacture of marijuana stand as an obstacle to
federal enforcement effor’ts.m We agree.

The California State Association of Counties and League of California Cities
suggest that, although the City’s ordinance is phrased in the language of what it will

“permit,” it is, in truth, merely an identification of those collectives against which it will

not bring violation proceedings, and is therefore akin t6 the CUA as a limited =~ i

decriminalization. The ordinance cannot be read in that manner. First and foremost, it
is the possession of the permit itself, not any particular conduct, which exempts

a collective from violation proceedings. That is to say, the ordinance does not indicate
that collectives complying with a list of requirements are allowed (or, perhaps, “not
disallowed”) to operate in the City, which then simply issues permits to identify the
collectives in compliance. In this regard, the City’s permit scheme is distinguishable
from the voluntary identification card scheme set forth in the MMPA. A voluntary
identification card identifies the holder as someone California has elected to exempt
from California’s sanctions for marijuana possession. (County of San Diego v.

San Diego NORML, supra, 165 Cal. App.4th at pp. 825-826.) One not possessing-an
identification card, but nonetheless meeting the requirements of the CUA, is also
imroune from those criminal sanctions. The City’s permit system, however, provides

that collectives with permits may collectively cultivate marijuana within the City and

3t We again note that the high costs of compliance with the City’s ordinance may

have the practical effect of allowing only large-scale dispensaries, rather than small
collectives. (See footnote 18, anre.) Yet these large-scale dispensaries are precisely the
type of dispensaries the licensing of which the U.S. Attorney General believes stands as
an obstacle to the enforcement of the CSA.
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those without permits may not. The City’s permit is nothing less than an aufhorizcz[z‘oh
-to collectively cultivate.

Second, the City charges substantial application and renewal fees, and has
-chosen to hold a lottery among all qualified coliective applicants (who‘ pay the
application fee) in order to determine those tucky few who will be granted p‘ggpits. 'lghe
City has created a system by which: (1) of all collectives which follow its rulesonl;} |
those which pay a substantial fee may be considered for a permit; and (2) of all those
which follow its rules and pay the substantial fee, only a randomly selected few will be
granted the right to operate, The conclusion is inescapable: the City’s permits are more
thén simply an easy way to identify those collectives against whom the City has chosen
not to enforce its prohibition against collectives; the permits instead authorize the
operation of collectives by those which hold them. As such, the permit provisions,
including the substantial application fees and renewal fees, and the lottery system, aré |
federally preempted.

C. Severability

Having concluded that the permit provisions of the City’s ordinance are federally
preempted, we turn to the issue of severability. The City’s ordinance provides, “If any
provision of this Chapter, or the application thereof to any person or circumstance, is
held invalid, that invalidity shall not affect any other provision or application of this
Chapter that can be given effect without the invalid provision or application; and to this
end, the provisions or applications of this Chapter are severable.” (Loﬁg Beach Mun,

Code, ch. 5.87, § 5.87.130.)
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This case is before us on a writ pétition from the denial of a preliminary
injunction‘ As we have concluded the permit provisiéns of the City’s ordinance are
preempted under federal law, the operation of those provisions should have been
enjoined. The parties did not brief the issue of which, if any, of the other provisions of

the ordinance must also be enjoined, and which can be severed and given ind¢pendent

effect.”? Under the circumstances, we believe it is appropriate for the trial c':o.uraft L
consider this issue in the first instance. However, we make the following observations:
Several provisions of the City’s ordinance simply identify prohibited conduct without
regard to the issuance of permits. For example, the ordinance includes provisions

(1) prohibiting a medical marijuana collective from providing medical marijuana to its
members between the hours of 8:00 p.m. and 10:00 a.m. (Long Beach Mun. Code,

ch. 5.87, § 5.87.090 at subd. H); (2) prohibiting a person under the age of 18 from being
on the premises of a medical marijuana collective unless that person is a qualified |
patient accompanied by his or her physician, parent or guardian (id. at subd. I); and

(3) prohibiting the collective from permitting the consumption of alcohol on the
property or in its parking area (id. at subd. K). These provisions impose further
limitations on medical marijuana collectives beyond those imposed under the MMPA,
and do not, in any way, permit or authorize activity prohibited by the federal CSA. As

such, they cannot be federally preempted, and appear to be easily severable.

2 In their reply brief, petitioners argue that, as the entire ordinance is designed to

regulate and permit medical marijuana collectives, the federally preempted provisions
cannot be severed from other provisions. The City did not brief the severability issue at
all. ‘
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Other provisions of the ordinance cquld be interpreted to simply impose further
iimi’cations, although they are found in sections relating to the issuance of permits. For
example, in order to obtain a medical marijuana collective permit, an applicant must
establish that the property is not located. in an exclusive residential zone (Long Beach

Mun. Code, ch. 5.87, § 5.87.040, subd. A), and not within a 1,500 foot radius of a high

4
¢

"_' - A
school or 1,000 foot radius of a kindergarten, elementary, middle, or junior high séhobl

(id.at subd. B). These restrictions, if imposed strictly as a limitation on the operation of
medical marijuana collectives in the City, would not be federally preempted. However,
the rest;’ictions, as cﬁrrenﬂy phrased, appear to be a part of the preempted permit
process. We leave it to the trial court to determiné, in the first instance, whether these
and other restrictions can be interpreted to stand alone in the absence of the City’s
permit system, and therefore not conflict with the federal CSA.*® It is also for the trial
court to consider whether any provisions of the City’s ordinance that are not federally
preempted impermissibly conflict with state law, to the extent plaintiffs have

appropriately pleaded (or can so plead) the issue.

¥ The ordinance also includes record-keeping provisions as a condition of

obtaining a permit, (Long Beach Mun, Code, ch. 5.87, § 5.87.040, subd. S.) Other
record-keeping provisions appear unconnected to the permit requirement. (L.ong Beach
Mun. Code, ch. 5.87, § 5.87.060.) Although we requested briefing on the issue of
whether the record-keeping provisions violated the Fifth Amendment privilege against
self-incrimination, the trial court will first have to determine, as a preliminary matter,
whether each of the comprehensive record-keeping provisions can stand in the absence
of the permit provisions. '
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DISPOSITION
The petition for writ of mandate is granted. The matter is remanded to the trial
court for further proceedings consistent with the views expressed in this opinion. The

petitioners shall recover their costs in this proceeding.

CERTIFIED FOR PUBLICATION el

CROSKEY, J.

WE CONCUR:
KLEIN, P. J.

ALDRICH, J.
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Stare or CALIFORNIA
OFFICE OF THE ATTORNEY (GENERAL

Kamara D. HARrrIs
ATTORNEY GERERAL

December 21, 2011 e

The Honorable Darrell Steinberg
President Pro~-Tempore

Stafe Capitol, Room 205
Sacramento, CA 95814

The Honorable John A. Perez
Speaker of the Assembly
State Capitol

P.O. Box 942849
Sacramento, CA. 94249-0046

Re:  Medical Marijuana Legislation
Dear Senate Pro-Tempore Steinberg and Speaker Perez:

 As the state’s chief law enforcement official, I am troubled by the exploitation of
California’s medical marijuana laws by gangs, criminal enterprises and others. My Office
recenfly concluded a long series of meetings with representatives across the state from law
enforcement, cities, counties, and the patient and civil rights communities. The primary purpose
of the meetings was to assess whether we could clarify the medical marijuana guidelines that my
predecessor published in 2008 in order to stop the abuses. These conversations, and the recent
unilateral federal enforcement actions, reaffirmed that the facts today are far more complicated
than was the case in 2008. Ihave come to recognize that non-binding guidelines will not solve
our problems — state law itself needs to be reformed, simplified, and improved to better explain
to law enforcement and patients alike how, when, and where individuals may cuitivate and
obiain physician-recommended marijuana. In short, it is time for reel solutions, not half-

measures,

1 am writing to identify some unsettled questions of law and policy in the areas of
cultivation and distribution of physician-recommended marijuana that I believe are suitable for
legislative treatment. Before I pet info the substance, however, I want to highlight two important
legal boundaries to keep in mind when drafing legislation.
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- - First, the Court of Appeal for the Second Appellate District recently ruled in Pack v.
Superior Court (2011) 199 Cal. App.4th 1070 that state and local laws which license the large-
scale cultivation and manufacture of marijuana stand as an obstacle to federal enforcement
efforts and are therefore preempted by the federal Controlled Substances Act. Although the
parties involved in that case have sought review of the decision in the California Supreme Court,
for now it is binding law. As mentioned below, the decision in Pack may Hmit the ways in
which the State can regulate dispensaries and related activities.

Second, because the Compassionate Use Act (Proposition 215) was adopted ag:an A
initiative statute, legislative efforts to address some of the issues surrounding medical mmjuqna
might be limited by article 1I, section 10(c) of the Constitution, which generally prohibjts the
Legislature from amending initiatives, or ¢hanging their scope or effect, without voter approval,
In simple ferms, this means that the core right of gualified patients to cultivate and possess
marijuana cannot be abridged. But, as long as new laws do not "undo what the people have
done" through Proposition 215, we believe that the Legislature remains free to address many
issues, including dispensaries, collective cultivation, zoning, and other issues of concern 1o cities
and counties unrelated to the core rights created in the Compassionate Use Act.

With this context, the following are significant issues that I believe require clarification in
statute in order to provide certainty in the law:

(1) Defining the contours of the right to collective and cooperative cultivation

Section 11362,775 of the Health and Safety Code recognized a group cultivation right
and is the source of what have come to be known as “dispensaries.” It provides, in full:

Qualified patients, persons with valid identification cards, and the
designated primary caregivers of qualified patients and persons with
identification cards, who associate within the State of California in order
collectively or cooperatively to cultivate marijuana for medical purposes,
shall not solely on the basis of that fact be subject to state eriminal
sanctions under Section 11357, 11358 11359, 11360, 11366, 11366.3, or

11570.

There are significant varesolved legal questions regarding the meaning of this statute. Strict
constructionists argue that the plain wording of the law only provides immunity to prosecution
for those who *‘associate” in order to “collectively or cooperatively . . . cultivate” marijuana, and
that any interpretation under which group members are not involved in physical cultivation is too
broad, Others read section 11362.775 expanszveiy to permit large-scale cultivation and
transportation of marijuana, memberships in multiple collectives; and the sale of marijuana
through dispensaries. These divergent viewpoints highlight the statute’s ambiguity, Without a
substantive change to existing law, these irreconcilable interpretations of the law, and the
resulting uncertainty for law enforcement and seriously ill patients, will persist. By articulating
the scope of the collective and cooperative cultivation right, the Legislature will help law
enforcement and others ensure lawful, consistent and safe access to medical marijuana,
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(2) Dispensaries

The term “dispensary” is not found in Proposition 215 and is not defined in the Medical
Marijuana Program Act, It generally refers to any group fhat is “dispensing,” or distributing,
medical marijuana grown by one or more of its members to other members of the enterprise
throngh a commercial storefront,

Many city, county, and law enforcement leaders have told us fhey are concerned shout
the proliferation of dispensaries, both storefront and mobile, and the impact they can-have on
public safety and quality of life. Ratherthan confront these difficult jssues, many cities are 3
opting to simply ban dispensartes, which has obvious impacts on the availability of medicine to
patients in those communities. Here, the Legislature could weigh in with rules about hours,
locations, audits, security, employee background checks, zoning, compensation, and whether
sales of marijuana are permissible,

As noted, however, the Pack decision suggests that if the State goes {oo far in regulating
medical marijuana enterprises (by permifting them, requiring license or registration fees, or
calling for mandatory testing of marijuana), the law might be preempted by the Controlled
Substances Act, We also cannot predict how the federal government will react to legislation
regulating (and thus allowing) large scale medical marijuana cultivation and distribution.
However, the California-based United States Attorneys have stated that enforcement priorities
were focused on “major drug traffickers,” not individuals whose actions were in “clear and
unambiguous compliance” with state laws providing for the medicinal use of marijuana.

3 Non-Profit Oneration

Nothing in Proposition 215 or the Medical Marguana Program Act suthorizes any
individual or group to cultivate or distribute marijuana for profit. Thus, distribution and sales for
profit of marijusna — medical or otherwise — are criminal under California law. I would be-
helpful if the Legislature couid clarify what it means for a collective or cooperative to operate as
& “non-profit.”

The issues here are defining the term “profif” and determining what costs are reasonable
for a collective or cooperative to incur. This is linked to the issue of what compensation pald by
a collective or cooperative to members who perform work for the enterprise is reasonable.

(4) Edible medical marijvana products

Many medical marijuana collectives, cooperatives, and dispensaries offer food products
to their members that contain marijuana or mariivana derivatives such as cannabis oils or THC,
These edible cannabis products, which include cookies, brownies, butter, candy, ice cream, and
cupcakes, are not monitored or regulated by state and local health authorities like commercially-
distributed food products or pharmaceuticals, nor can they be given their drug content.
Likewise, there presently are no standards for THC dosage in edible products.
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Commercial enterprises that manufacture and distribute marijuana edibles and candy do
not fit any recognized model of collective or cooperative cultivation and under current law may
be engaged in the illegal sale and distribution of marijuana, Clarity must be brought to the law in
order to protect the health and safety of patients who presently cannot be sure whether the
edibles they are consuming were manufactured in a safe manner,

I hope that the foregoing suggestions are helpful fo you in crafting legislation. California
jaw places a premivm on patients® rights to access marijuana for medieal use. In any legislative
action that is taken, the voiers’ decision to allow physicians to recommend marijuana w treat :
seriously ill individuals must be respected. ‘ - g

Please do not hesitate to contact me if you have guestions or concerns.

Sincerely,

%/2,%@;\_)

KAMALA D. HARRIS
Attorney General

cc: The Honorable Mark Leno
The Honorable Tom Ammiano
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STATE oF CALIFORNIA
OFFICB OF THE ATTORNEY (GENERAL
Kamara D, Harwis

ATTORNEY GENERAL |

December 21, 2011 o

Re:  Medical Muarifuana Guidelines

Dear Partners and Colleaguaes:

As the state’s chief law enforcement official, 1 am troubled by the exploitation of
California’s medical marijuana laws by gangs, criminal enterprises, and others, Senior members
of my staff recently concluded an almost yearlong series of meetings with representatives across
the state from law enforcement, cities, counties, and the patient and civil rights communities.
The primary purpose of the meetings was to assess whether we could clarify the medical
marijuana guidslines that my predecessor published in 2008 in order to stop the abuses.

These conversations, as well as the federal government’s recent unilateral enforcement .
actions, reaffirmed that the facts today are far more complicated than was the case in 2008, The
consensus from our conversations is that state law itself needs o be reformed, simplified, and
improved to better explain how, when, and where individuals may cultivate and obtain
physician<recommended marijnana, and to provide law enforcement officers with guidelines for
enforcement. In short, it is time for real solutions, not half-measures.

At the same time, almost every group of stakeholders has asked me to postpone issuance
of new guidelines until the courts have acted in a number of key cases, Because I have come 1o
recognize that non-binding guidelines will not solve the problems with the state’s medical
marijuana law, I have decided to honor this request and am urging the California Leg;slamre to
amend the iaw to establish clear rules governing access o medical marijuana.

A We cannot protect the will of the voters, or the ability of seriously ill patients to access

their medicine, until statutory changes are made that define the scope of the group cultivation
right, whether dispensaries and edible marijuana products are permissible, and how marijuana
grown for medical use may lawfully be transported.

T have begun discussions with the California Legislature about legislative solutions. One
point ig certain—California law places a premium on patients” rights to access manjuana for

medical use.
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1 look forward to working with you on these issues geing' forward. Please do not hesitate
to contact my office if you have questions or concerns. .

Sincerel'y,

KAMALA D. HARRIS
Aftorney General
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CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) NARRATIVE:

ENV 2011-3306-CE

). PROJECT DESCRIPTION

K

A proposed ordinance (Append;x A} amending Article 5.1 of Chapter IV of the Los Angeies Mumcnpal
Code in order to implement recent appeliste court decisions concerning regulation of medlcal
marijuana, including the ruling issued in Pack v. Superior Court {2011) 199 Cal.App.4th 1070.

Il. PROJECT HISTORY

In January 2010, the City established a comprehensive framework to balance the unregulated
proliferation of medical marijuana businesses, access by seriously il patients to medical marijuana
consistent with State law as codified In the Compassionate Use Act {CUA} and Medical Marijuana
Program Act {MMPA), and public safety. The regulatory program, known as Medical Marijuana
Ordinance 181069 {MMO), added Article 5.1 to Chapter IV, Public Welfare, of the Los Angeles Municipal
Code {LAMC}. The MMO was amended several times, with the final substantive amendments adopted
by the City Council In January 2011 by Temporary Urgency O(dinance No. 181530 {TUO).

The MMO and its amendments became the subjects of nearly two years of contentious and voluminous
litigation. Although the Superior Court issued a narrow injunction against pieces of the MMO in
December 2010, on October 14, 2011, the Superior Court issued a ruling in which it upheld and refused
to enjoin the TUO, Due to ongoing litigation, neither the MMO nor the TUO were implemented by the
City, and medical marijuana business has not been added to the City's list of enumerated uses.
Accordingly, any medical marijuana businesses have been and remain an unauthorized use.

On October 4, 2011, just prior to the favorable ruling by the Superior Court, the Second Appellate
District of the California Court of Appeal, whose decisions bind the City of Los Angeles, ruled in the case
of Pack v. Superior Court (2011) 198 Cal.App.4th 1070. The Pack decision held that significant provisions
of the medical marijuana ordinance of the City of Long Beach, which was modeled after Article 5.1,
Chapter IV of the LAMC, are preempted by the federal Controlled Substances Act (CSA), because the CSA
bans marijuana for all purposes. A lottery, a cap, and mandatory geographic dispersal, all essential
features of the MMO and TUO, are impermissible according to Pack.

The proposed ordinance amends Article 5.1 of Chapter IV of the LAMC to ban medical marijuana
businesses as those are defined in the ordinance. As wiitten, the proposed amendments have no
impact upen the ability of gualified patients, persons with an identification card, or primary caregivers
to collectively cultivate and access their medical marijuana consistent with the CUA and MIMPA.
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Hl. EXISTING ENVIRONMIENT

In Jahuary 2010, the City adopted Ordinance 181069, adding Chapter IV, Art, 5.1 §45.19.6 et seq., known
as the Medical Marijuana Qrdinance (MMO). The MMO limits, among other things, the location of
collectives; limits the number of collectives; creates a process by which collectives can apply for status
as one of the limited number of alfowed collectives; and imposes a number of operating requirements,
By Preliminary Injunction Order (Pl Order) issued December 10, 2010, modified nunc pro tunc January
10, 2011, the Los Angeles Superior Court ruled that the City improperly relied upon registration under
the City’s prior Interim Control Ordinance (ICO) as a basis to distinguish between collectivés.” The court
concluded that reliance upon the ICO registration would fall the rational basis test and violate equal
protection under the United States and California Constitutions; the court suggested to the City that a
date certain for the establishment of the collective might be a lawful grandfathering alternative.

The City responded to the Pi Order by Temporary Urgency Ordinance 181530 (TUO) adopted by the City
Council in January 2011. The TUO does not rely upon registration under the ICO, but instead fimits
dispensaries based upon, among other criteria, a drawing from ali dispensaries that commenced
operating in the City by September 14, 2007. (TUO 3ec. 3.} It requires all entities seeking to participate
in the drawing to register with the City Clerk no later than February 18, 2011. TUQ Sec. 51{a){{1}{2).
Two hundred thirty three (233} businesses submitted documentation to the City Clerk by February 18,
2011 {“TUO List”). In analyzing their applications, the City tentatively concluded that only 50-80 of the
applicants of the 233 applicants appeared to comply with the application requirements and could move
on to the next registration steps. However, the next registration steps, Including a lottery, 2 cap, moving

} On August 1, 2007, the Los Angeles City Council passed Interim Control Ordinance 179027 {ICO). The
ICO found that the spirit and intent of the Compassionate Use Act has been exploited and abused for
both profit and recreational drug abuse by many of the medical marijuana dtspensar:es in the City. The
ICO prohibited the establishment and operation of new medical mart]uana dispensaries pending the
earlier of the adoption of a permanent ordinance or the passage of one year. (ICO at § 2.) The ICO
prohibition did not apply to dispensaries established before September 14, 2007, the effective date of
the 1€0, if the owner or operator of the dispensary timely submitied a form and additional
documentation designated by the Office of the City Clerk. The City Clerk maintains a list of 182
businesses which submitted documentation with the City Clerk pursuant to the 1CO.

Section 4 of the ICO provided an exemption from its prohibitions in cases of hardship. The City Clerk
assigned each hardship application a separate Council file number. The City Clerk estimates 772 Councll
files exist relating to separate hardship applications. A handful of these files were acted upon and
denied by the Council because there was no support for the false claim of hardship. The remaining
Council hardship files expired with the advent of the City’s permanent ordinance, No inguiry was ever
undertaken 1o confirm the existence or veracity at any time of these filers.
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to compliant Jocations, and the other registration protocols of the TUQ, have not been implemented due
to the Pack litigation,

In addition to the above, the Office of Finance malntains a list of individuals or entities who have
obtained a business tax registration certificate from the City of Los Angeles to pay tax on recelpts
attributable to medical marijuana {“Certificate List"}). It is the policy of the City’s tax collection entity,
known as the Office of Finance, to provide a business tax registration certificate to, and to collect taxes
from, all who apply, without question or verification. As of November 1, 2011, 372 individuals and
entities are on the Certificate List. A copy of the Certificate List, dated Nov. 1, 2011 is:afiiai!ablgiin the

S

case file,

It is the City's best estimate that neither the TUQ List nor the Certificate List represents the current
actual physical environment. It has been the City's experience that the various lists are populated, In
part, by individuals or entities who undertook the effort to get on the list in order to attempt 1o qualify
at some future date for permission to operate in the City, but who were not in fact operating a
dispensary. It Is also the City’s experience that its medical marijuana businesses, in part because they
remain an unauthorized use citywide and also because they are subject to federal enforcement scrutiny,
open, close, and reopen 1o avoid detection. Nonetheless, as set forth balow, the two lists can serve as a
rudimentary basis for estimating current conditions.

it has been, and remains, infeasible for the City to undertake to verify that each of the dispensaries on
the TUQ and Certificate Lists actual physically exist.? The efforts by dispensaries to evade enforcement.
actions cause opening, closure, and relocation at random. This makes it vil:tuaiiy impossible for the City
to ascertain at any given time the actual number of dispensaries which physically exist in the City.
Nonetheless, the City, based on the above information, conservatively estimates that the actual number
of dispensaries which physically exist in the City to be no more than 372-the number which have
sought business tax registration certificates. The actual number of dispensaries is likely significantly less
than 372 in light of the fact that a lesser number—233—registered under the TUO. In using these
numbers to estimate current actual physical conditions, the City in no way concedes that any particular
dispensary listed actually does exist, or came into existence at any particular time.

iV, ENVIRONMENTAL REVIEW UNDER CEQA

Staff has concluded that the following CEQA exemptions are appropriate for the proposed ordinance:

% The ICO registrant and hardship applicant lists are simply too old to be reliable for any purpose. By
way of example, when the City endeavored in the fall of 2009 to confirm the physical status of the 182
ICO registrants, it concluded that only 100 — 130 remained at that time.
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A, 14 California Code of Regulations ("State CEQA Guidelines”} Section 15060{c}{2) exempts an activity
that “will not result in @ direct or reasonably foreseeable indirect physical change in the environment”;

and

City of Los Angeles Environmental Quality Act Guidelines, Article H, Section 2, Class m consists of “the
udoption of ordinances that do not result in Impacts on the physicol environment.”

Under the California Supreme Court’s ruling In Communities for o Better Environment v. South
Coast Alr Quality Management District (2010) 48 Cal.4th 310, 328, an agency has the discretion
1o decide the environmental baseline subject to support by substantial evi&éncg. For the
proposed ordinance, the environmental basefine currently consists of no legally en‘,’gittedwmedical
marijuana business that the proposed ordinance will now restrict. Specifically, medical
marijuana businesses are not an allowed, enumerated use of land in any zone in the City. The
LAMC limits uses to those expressly enumerated in the Zonlng Cede. Any existing medical
marijuana businesses are operating in violation of the Zoning Code. Indeed, the Superior Court
in the consolidated case Americons for Sofe Access v. City of Los Angeles, Lead Case No.
BC433942, expressly held that medical marijuana businesses in Los Angeles have obtained no
vested rights, while appellate courts elsewhere have confirmed that any medical marijuana
business opened in the absence of a land use approval authorizing medical marijuana facilities
are itlegal {see, e.g., County of Los Angeles v. Hill (2011) 192 Cal.App.4th 861, 868). Therefore,
because currently no medical marijuana businesses are operating in conformance with the
Zoning Code and should not be existing uses under the law, for purposes of CEQA the City
exercise its discretion to exclude them from the environmental baseline,

The preposed amendments restrict medical marijuana businesses consistent with Pack and the
Zoning Code. Because the existing baseline of conditions is that existing medical marijuana
businesses are operating in violation of the Zoning Code and the proposed ordinance would
specifically make medical marijuana businesses a disallowed activity, the proposed ordinance
would have ro direct or reasonably foreseeable indirect physical change or impact upon the
environment.

Should, contrary to the City's determination above, the baseline be construed as including medical
marijuana businesses, the following CEQA exemptions are appropriate:

B, State CEQA Guidelines Section 15301 consists of “the operotion, repair, maintenance, permitting,
leasing, licensing, or minor alteration of existing public or private structures, focilities, mechanical
eguipment, or topographical features, involving negligible or no expansion of use beyond that existing at
the time of the fead agency’s determination”; and

City of Los Angeles Environmental Quality Act Guidelines, Article I, Class 1 consists of “the operation,
repair, maintenance or minor aiteration of existing publfc or private structures, facilities, mechanical
equiprment, or topogrophical features, involving negligible or no expansion of use beyond that previously
exfsting.”
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The impact of the proposed ordinance would be to change the operation of a medical marijuana
business, which is an operation of a private structure, to another use allowed by right or with
further discretionary actioh and CEQA analysis. Because the proposed crdinance is prohibiting,
not allowing the proliferation of, an activity not enumerated in the Zoning Code, the proposed
ordinance solely impacts “the operation... of existing... private structures...involving negligible or
no expansion of use beyond that” “existing at the time of the lead agency’s determination” or
“previously existing.”

C. State CEQA Guidelines Section 15305 consists of “minor afterations in land use limitatigns in aregs
with an average slope of less than 20%, which do not resuft in any changes in land use or‘dénsity.,‘f?ﬁ; and

City of Los Angeles Environmental Quality Act Guidelines, Article Ill, Class 5 consists of “minor alterations
in land use mitations in areas with less than a 20% slope which do not resuit in any changes in fand use
or densfty...”

The proposed ordinance will prohibit an activity that is not enumerated in the Zoning Code. it
would prohibit medical marijuana businesses, which is less than a minor alteration in land use
limitation, in areas with less than a 20% slope. It does not result in any changes in land use and
density because the ultimate result is that the exact same enumerated uses that are allowed
prior to the adoption of the proposed ordinance would be permitted after the adoption of the
proposed ordinance. There may be ah immediate and temporary change from baseline due to
closure of medical marijuana businesses; however no significant change is anticipated because
other uses allowed by right or allowed with further discretionary action and CEQA analysis will
be eligible to operate in the same space. The ultimate result is that the exact same enumerated
uses that are allowed prior to the adoption of the proposed ordinance would be permitted after
the adoption of the proposed ordinance. Therefore, the baseline of existing conditions will have
a net result of being the same after the proposed ordinance is adopted.

D. State CEQA Guidelines Section 15308 conslsts of “actions taken by regulatory agencies, as authorized
by state or local ordinance, to assure the maintenance, restoration, enhancement, or protection of the
environment where the regulatory process involves procedures for protection of the environment.
Construction activities and relaxation of standords ailowing environmental degradation are not included
in this exemption”; and :

City of Los Angeles Environmental Quality Act Guidelines, Article Hl, Class 8 consists of “actions taken by
regulatory agencies as outhorized by State or locof ordinance to assure the maintenance, restoration,
enhancement, or protection of the environment where the regulatory process involves procedures for
protection of the environment. Construction activities are not included in this exemption.”

By hanning medical marijuana businesses, the proposed ordinance assures the maintenangs,
enhancement and protection of the environment in the following ways:
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it enhances the environment by prohibiting ‘ratvher than authorizing medical marijuana
businesses as required by the ruling in Pack. The Pack court held that significant provisions
of the medical marijuana ordinance of the City of Long Beach, which was modeled after
Article 5.1, Chapter IV of the LAMC, are preempted by the federal CSA, The Pack court ruled
that cities may enact prohibitions that restrict and limit medical marijuana businesses but
may not enact affirmative regulations that permit or authorize such businesses. The
proposed ordinance is in conformity with public necessity and protection of the
environment where the regulatory process involves procedures for protg;tion qf the

e i

environment in that it maintains conformity with the Pack rulings; EE %

it protects the environment by banning an activity that is associated with criminal activity.
Commencing in 2007, more than 850 medical marijuana businesses opened storefront
shops and commercial growing operations in violation of the City's Zoning Code. Since that
time, an unknown number of thase businesses, estimated to exceed 500, continue to open
and operate in Los Angeles, each In viclation of the Zoning Code. The Los Angeles Police
Department has reported that, as the number of marijuana businesses have proliferated,
the City and its neighborhoods have experienced an increase in crime and the negative
secondary harms associated with unregulated marijuana businesses, including but not
limited to, murders, robberies, the distribution of tainted marfjuana, and the diversion of
marijuana for non-medical and recreational uses. Neighborhoods and businesses complain
about the disruption and public safety issues presented by medical marijuana businesses in
the City. By banning medical marijuana businesses, the proposed ordinance maintains the
health and safety of the environment which therefore protects the environment;

it protects and maintains the environment of the city by minimizing the continuing drain of
litigation and police services against the City which impacts the City’s financial health in its
entirety. The City's prior comprehensive réguiatory framework, enacted in January 2010 as
the Medical Marijuana Ordinance 181069, amended several times, with the final
substantive amendments adopted by the City Council in January 2011 by Temporary
Urgency Ordinance No. 181530, became the subject of nearly two years of intensive and
volurinous litigation. The protracted litigation was a substantial drain of City resources and
personnel. The proposed ordinance promotes protection of the environment because it
prevents the continuing drain of Hitigation and police services; and

it assures the maintenance and protection of the environment by not changing access to
medical marijuana by qualified patients, persons with an identification card, or primary
caregivers, consistent with State law. Under the proposed ordinance,'quaiiﬁed patients,
persons with an identification card, or primary caregivers will continue to have access to
madical marijuana consistent with State law as codified in the CUA and MMPA. The CUA,
adopted by the voters in 1996, and MMPA, enacted by the State Legislature in 2003,
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provide California’s qualified patlents with serious medical conditions, perscns with an
identification card, and their primary caregivers, with limited immunities to specified
criminal prosecutions under State law for the purpose of enabling access to marijuana for
medical purposes. The proposed ordinance excludes from the definition of medical
marijuana business locations and vehicles used in strict conformity with State law.

E. State CEQA Guidelines Section 15321 consists of “Actions by regulutory agencies to enforce or revoke
a lense, permr’i: license, certificate, or other entitlement for use Issued, adopted, or prescribed by the
regulatory agency or enforcement of a law, general rufe, standard, or objective, administered or adbpted
by the regulatory agency. Such octions include, but are not limited to, the following: (1 }_fhé'a'f‘rqu‘?
referral of a violation of leuse, permit, license, certificate, or entitlement for use or of a general rufe,
standard, or objective to the Attorney Generdi, District Attorney, or City Attorney as appropriate, for
Judicial enforcement; (2) The adoption of an administrative decision or order enforcing or revoking the
lease, permit, license, certificate, or entitlement for use or enforcing the general rule, standord, or
pbjective”; and

City of Los Angeles Environmental Quaiity Act Guidelines, Article 11, Class 21 consists of “actions by
regulatary agencies to enforce or revoke a lease, permit, license, certificate or other entitlerment for use
which is issued, adopted or prescribed by the regulotory agency or a law, general rule, stondard or
objective which is administered or adopted by the regulatory agency. Such actions include, but are not
limited to, the following: 1) The direct referral of a violation of u lease, permit, license, certificate or other
entitlement for use or of a general rule, standard of objective to the Attorney General, District Attorney
or City Attorney, as appropriate for judicial enforcement. 2} The adoption of an administrative decision or
order enforcing or revoking the lease, permit, license, certificate or other entitlement for use or enforcing
the general rufe, standard or objective.” :

The proposed ordinance would be the adoption of an order enforcing a law, general rule,
standard and objective administered and/or adopied by the City because it confirms and
restores the rule of law, expressed by the City’s Zoning Code and the Pack court, in Los Angeles.
Further, the proposed ordinance exempts from the definition of medical marijuana business,
locations and vehicles used in strict conformity with State faw. The proposed ordinance is in
conformity with State Jaw because it does not change access by qualified patients, persons with
an identification card, or primary caregivers to¢ medical marijuana consistent with the CUA and
MMPA.

Furthermore, operation of existing medical marijuana businesses is not an authorized land use
as it Is not an enumerated use in the Zoning Code. Therefore, the adoption of the proposed
ordinance would indirectly revoke leases to businesses not allowed under the Zoning Code.

V. EXCEPTIONS TO THE USE OF CATEGORICAL EXEMIPTIONS

Planning staff evaluated all the potential exceptions to the use of Categorical Exemptions for the
proposed ordinance and determined that none of these exceptions apply as explained below:



CEQA Narrative: ENV 2011-3306-CE
Page 80f15

A, Cumulative Impact: The exception applies when, although a patticular project may not have ¢
significant impoct, the impact of successive projects, of the same type, in the same ploce, over time is
significant,

There are no successive projects of the same type planned for the City of Los Angeles. Furthermore, as
set forth below in the Additional Factual Support section, any impact from the proposed ordinance is
negligible or close to de minimis, so that any incremental effect from the proposed ordinance would not
‘be cumulatively considerable. Finally, it should be noted that existing conditions do not include the
enumeration of medital mariiuana businesses in the Zoning Code. Any existing medu:ai mamjuana
business is not.an authorized iand use. As a result, the proposed ordinance does not resutt in ad&gt;onal
uses after its adoption. Therefore, there would not be any direct incremental effects from the proposed
ordinance. '

B. Significant Effect Due to Unusual Circumstances: This exception applies when, ofthough the project

may otherwise be exempt, there is a reasonable possibility that the project will have a significant effect
due to unusuol circumstances. Examples include projects which moy offect scenic or historical resources.

There is no reasonable possibility that the proposed ordinance will have a significant effect due to
unusual clrcumstances, There is no unusual concentration of existing medical marijuana businesses;
they occur throughout the City, Therefore, the prohibition of such actlvity will not cause an impact due
to unusual circumstances when an entire ¢ty 1s impacted en masse by this proposed ordinance.

Additionally, as set forth in the Additional Factual Support section, any impact from the proposeci
ordinance is less than significant.

Finally, the proposed ordinance will not have a significant effect on medical mérijuana businesses that
cease to operate as qualified patients, persons with an identification card, and primary caregivers will
continue to access medical marijuana at locations throughout the City consistent with the CUA and
MMPA.

C. Scenic Highway: Projects that may result in damage to scenic rescurces within a duly designated
. scenic kighway.

The proposed ordinance does not affect what type of buildings can or cannot be built and will therefore
not damage scenic resources within a duly designated scenic highway, The proposed ordinance merely
affects operation within existing structures that are already built out. Without existing medical
marijuana businesses, the proposed ordinance would have a positive potential impact on the structures
and any potential surrounding scenic highway as medi_cal marijuana facilities are often painted with
window coverings that obstruct view within buildings contrary to the Commercial Corner Ordinance as
well as Design Guidelines associated with many Specific Plans and Supplemental Use Districts,

D. Hazardous Waste Site: Projects located on o site or faciiity listed pursuant to Colifornia Government
Code 65962.5,
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" The proposed ordinance does not supersede any existing regulation o'n hazardous material site because
the proposed ordinance merely affects land use operations within existing structures that are already
built out. Without existing medical marijuana businesses, the relation of these structures to hazardous
waste sites would not change. New structures are subject to project-specific environmental analysis and
mitigated accordingly.

E. Historical Resources: Projects that may cause o substantiof gdverse changeé in the significance of an
historical resource,

The proposed ordinance would not cause an adverse change in the significance of a his:%"g;ica} regource
as defined in State CEQA 15064.5, This is because the proposed ordinance merely affects operations
within existing structures that are already built out. Without existing medical marijuana businesses, the
relation of these structures as a historic resource would not change. New structures are subject to
project-specific environmental analysis and mitigated accordingly.

V. ADDITIONAL FACTUAI SUPPORT

Below is a consideration of all categories on the Initial Study Checklist to demonstrate further that the
proposed ordinance gualifies for the listed categorical exemptions:

A, Aesthetics

This proposed ordinance will have zero to minimal aesthetic environmental effects, The prohibition of
medical marijuana businesses will not alter any scenic vistas. Scenic vistas are generally defined as
panoramic public views to natural features, including views of the ocean, striking or unusual natural
terrain, or unigue urban or historic features.

The proposed ordinance would not impact these scenic resources because it merely affects activities
operating within existing structures that are already built out. The proposed ordinance would have a
positive potential impact on the structures themselves and surrounding environment as medical
marljuana businesses are often painted with window coverings that obstruct view within buildings
contrary to the Commercial Corner Qrdinance as well as Design Guidelines associated with many Specific
Plans and Supplemental Use Districts.

B. Agricultural

The proposed ordinance prohibits medical marijuana businesses, and does not impact agricultural uses
because medical marijuana businesses are not an enumerated use in the Zoning Code and therefore are
not allowed in any zone, including Agricultural. Therefore, the proposed ordinance will not Impact
agricultural uses. After adoption of the proposed ordinance, these uses can continue operating in the
same fashion as they did prior to adoption, '

C. Air Quality
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The proposed ordinance would not conflict with or obstruct the implementation of the SCAQMD or
congestion management plan, violate any air quality standard, or contribute substantially to an existing
or projected air quality violation. There would not be cumulatively considerable net increases of any
criteria pollutant for which the air basic Is in non-attainment. Moreover, the proposed ordinance would
not expose any sensitive receptors to substantial poliutant concentrations, nor create any cdors.

The proposed ordinance does not result in any sigpificant impacts on traffic {as impacts are close to de
minimis), as set forth below in the Transportation/Circulation Section below. Therefore, air guality
impacts from any increase in traffic would be similarly less than significant. Finally, becayse air quahty
impacts would be substantially less than significant, it is expected that any greenhouse gas mntrlpunon
would alse be less than significant,

D. Biological Resources

The proposed ordinance will not create changes in conditions that could yield an incremental increase in
potential impacts to any species identified as a candidate, sensitive, or special status species. There are
no biological resources, including riparian habitat, or other sensitive natural community or federally
protected wetlands, native resident or migratory fish/wildiife species that would be impacted. The
proposed ordinance would not result in direct removal, filling, or hydrological interruption to any
resources. This is because the proposed ordinance merely affects operations within exisﬁng structures
that are already built out. Without existing medical marijuana businesses, these structures would have
no new impact on biological resources. New structures are subject 1o project-specific environmental
analysis and mitigated accordingly.

E, Cuftural Resources

The propesed ordinance would not cause an adverse change of a historical resource as defined in State
CEQA 15064.5. The proposed ordinance will not cause an adverse change in significance of an
archaeological resource, paleontological resource, site, or unique geologic feature, or any human
remains. This is because the proposed ordinance merely affects operations within existing structures
that are already buill out. Without existing medical marijuana businesses, these structures would have
no new impact on cultural resources. New structures are subject to project-specific environmental
analysis and mitigated accordingly.

F. Geology and Soils

The proposed ordinance in and of itself will not pose any risks of human injury and property damage due
to potential regional earthquakes. As is common in-the Southern Californfa region, there will be
continued risks of human injury and property damage becatuse of potential regional earthquakes. While
generally the potential exists for geologic hazards thue to geologic and seismic conditions throughout the
City, this specific project proposes no changes that would alter these conditions because the proposed
ordinance merely affects land use operations within existing structures that are already built out.
Without existing medical marijuana businesses, these structures would have no new impact on geology
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and soils. New structures are subject to project-specific environmental analysis and mitigated
accordingly.

G. Hazards and Hazardous Muaterials

The proposed ordinance would not result in thie routine transport, use, production or disposal of
hazardous materials. The proposed ordinance would merely prohibit an activity from operation and
would not involve the use of potentially hazardous materials that could create a significant public hazard
through the acciderdal release of hazardous materials into the environment. Medecal marjjuana
businesses do not invelve the transport or use of hazardous materials. Therefore, the pro"hlbltlon%bf this
activity would not result in any change from the baseline conditions.

H. Hydrology and Water Quality

The proposed ordinance would not violste any water quality standards or waste discharge
reguirements, nor would it have a substantial impact on groundwater supplies or recharge. The
proposed ordinance would not substantially depiete groundwater supplies or interfere with
groundwater recharge.

The proposed ordinance would not create or contribute to runoff water or substantially degrade water
quality, The proposed ordinance is not near a levee or dam, and thus would not threaten to expose
people or structures to a significant risk of loss, injury or death Involving flooding, including flooding as a
result of the failure of a levee or dam.

This is because the propesed ordinance merely affects operations within existing structures that are
already bullt out. Without existing medical marijuana businesses, these structures would have no new
fmpact on hydrology and water quality, New structures are subject to project-specific environmental
analysis and mitigated accordingly. '

l. Land Use and Plunning

Neighborhoods continue to complain daily of the disruption and general safety issues presented by the
operation of medical marijuana businesses. By prohibiting such businesses as enumerated activities, the
proposed ordinance has a positive impact on land use and planning in that it furthers the following goals
and objectives of the General Plan:

¢« Housing Element goal SA to create “a livable City for existing and future residents and one that
is attractive to future investment.” ‘

» Economic Development goal 7B to create “a City with land appropriately and sufficiently
designated to sustain a robust commercial and industrial base.”

» Economic Development goal 7.2 to “establish a balance of land uses that provides for
commercial and industrial development which meets the needs of local residents, sustains
econornic growth, and assures maximum feasible environmental quality.”

« Economic Development goal 7D to create “a City able to attract and maintain new land uses and
businesses.” :
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Additionally, the proposed ordinance upholds the City's right to prohibit medical marijuana businesses
due to good zoning practice in that medical marijuana businesses are not an enumerated use in the
Zoning Code. The Los Angeles Municipal Code limits uses to those expressly enumerated in the Zoning
Code. Medical marijuana businesses are not an allowed, enumerated use of land in any zone in the City,
Therefore, the proposed ordinance has a positive impact on land use and planning.

). Mineral Resources

The proposed ordinance would not result in the loss of availability of a known mineral resougce or
locally-important mineral resource recovery site, This is because the proposed ordmance merely faffects
land use activitles within existing structures that are already built out. Without existing “medical
marijuana businesses, these structures would have no new impact on mineral resources, New structures
are subject to project-specific environmental analysis and mitigated accordingly.

K. Noise

The proposed ordinance would not result in the exposure of persons to or generation of noise in levels
in excess of standard levels, Furthermore, the proposed ordinance would not result in the exposure of
people to or generation of excessive ground borne vibration or ground borne noise levels or create a
substantial periodic or permanent increase in ambient noise levels. In fact, the only potential impact is a
reduction of noise. However, this would be very minimal as the nolse associated with this type of
activity mostly occurs indoors and is not audible outside the structure, The proposed ordinance merely
affects operations within existing structures that are already built out. Without existing medical
marijuana businesses, these structures would have no new impact on noise, New structures are subject
to project-specific environmental analysis and mitigated accordingly.

L. Population and Housing

The proposed ordinance would not impact the distribution of population and housing Citywide. The
proposed ordinance prohibits medical marijuana businesses as an activity, which does not impact
residential uses because medical marijuana businesses are not an enumerated use in the Zoning Code
and therefore are not allowed in any zone, including Residential. Therefore, the proposed ordinance will
not impact residential uses. After adoption of the prohosed ordinance, residential uses can continue
operating in the same fashion as they did prior to adoption,

W, Public Services

The impact on public services will be positive. Neighborhoods continue to complain daily of the
disruption and general safety issues presented by the operation of medical marijuana businesses. As set
forth previously, by banning operation of such businesses, the demand on police 1o respond {0 such
appeals will decrease.
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N. Recreation

The broposed ordinance would not impact the ;public recreational facilities throughout the City. The
proposed ordinance prohibits medical marijuana businesses as a use, which does not impact
recreational uses because medical marijuana businesses are not an enumerated use in the Zoning Code
and therefore are not allowed in any zone, including Public Facilities or Open Space, where public
recreational facilities typically occur, Therefore, the proposed ordinance will not impact recreational
uses, After adoption of the proposed ordinance, public recreational facilities can continue operating in
the same fashion as they did prior to adoption. o s

0. Transportation/Circulution ‘ vl
The proposed ordinance would not cause a significant impact on traffic, The proposed ordinance would
not exceed a level of service standard established by the county congestion management agency for
designated roads or highways. The proposed crdinance would not result in a change In air traffic
patterns, nor would It impact street design. The proposed ordinance does not regulate any public
thoroughfare and does not include any guidelines that would conflict with édopted policies, plans or

programs supporting alternative fransportation.

This is because the proposed ordinance prohibits a specific activity. There Is no expansion of allowable
uses that would promote an increase in traffic. There may be & temporary and immediate time in which
there is an increase in vacant storefronts as operations close. This timeframe is seen as temporary
because uses that are permitted by right or with discretionary approval with CEQA review will ultimately
occupy the space. i the formerly vacant storefronts reopen with uses that are by right or allowed by
discretionary approval with CEQA review, traffic may or may not increase, depending on the new use
occupying the former medical marijuana facifities. It is difficult to speculate on the impact on traffic due
ta unknown future variables; however it is expected to be less than significant due to the short thme
period of expected impacts from vacancies and the fact that any more intense use of the properties that
could cause traffic impacts not already allowed by right would be separately addressed by further CEQA
review,

Furthermore, while the exact impact on traffic cannot be estimated with certainty, it is anticipated to be
less than significant considering that 1) traffic generated by the access to existing medical marijuana
-businesses is believed to be spread throughout the day and are thus not concentrated during peak
traffic hours; 2} the ordinance does not result in additional uses after its adoption that would promote
an increase in traffic; (3) existing marijuana business are disbursed throughout the City; and {4} the
ordinance excludes from its definition of medical marijuana business, the following, with the result that
the ordinance does not change access by qgualified patients, persons with an identification card, and
primary caregivers to medical marijuana at “[any location” or In “{a]ny vehicle” in the City, so long as
that access remains consistent with the CUA and MMPA;

(a) ~  Anylocation when in use by a primary caregiver to deliver or give away
marijuana to a gualified patient or person with an identification card who has designated the
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individual as a primary caregiver, for the personal medical use of the qualified patient or person
with an identification card, in accordance with California Health and Safety Code Section
11362.5 and 11362.7 et seq. '

{b) The location of any clinic licensed pursuant to Chapter 1 {commencing with
Section 1200}, a health care facility licensed pursuant to Chapter 2 {commencing with Section
1250}, a residential care facility for persons with chronic life-threatening iliness licensed
pursuant to Chapter 3,01 (commencing with Section 1568.01}, a residential care facility for the
elderly Bcensed pursuant to Chapter 3.2 (commencing with Section 1569), a hospice, or a home
health agency licensed pursuant to Chapter 8 (commencing with Section 1725}, al!i-fa"f DFvigiﬁ:n 2
of the California Health and Safety Code where: (i} a qualified patient or person with an - |
identification card receives medical care or supportive services, or both, from the cfffnic, facility,
hospice, or home health agency, and (Ii) the owner or gperator, or one of not more than three
employees desighated by the owner or operator, of the clinic, faciity, hospice, or home health
agency has been designated as a primary caregiver pursuant to California Health and Safety
Code Section 11362.7{d) by that gualified patient or person with an identification card.

{c) Any vehicle whenin use by: (i) a qualified patient or person with an
identification card to transport marijuana for his or her personal medical use, or (i} a primary
caregiver to transport, deliver, or give away marijuana to a gualified patient or person with an
identification card who has designated the individual as a primary caregiver, for the personal
medical use of the qualified patient or person with an identification card, in accordance with
California Health and Safety Code Sectlon 11362.765. {§ 45.19.6.1 Definitions.)

The net result of traffic conditions is minimal or non-existent as qualified patients, persons with an
identification card, and primary caregivers spread 1o locations throughout the City to access medical
marijuana, consistent with the CUA and MMPA,

Finally, there Is a possibility that traffic may be displaced to other areas as qualified patients, persons
with an identification card, or primary caregivers travel to obtain medical marijuana. This will not result
in an increase in traffic, but rather a change In traffic patterns. Any such displacement effect is expected
to be negligible, as the locations of previous medical marijuiiana businesses were spread throughout the
City, and the qualified patients, persons with an identification card, and primary caregivers will spread to
locations throughout the City to access medical marijuana, consistent with the CUA and MMPA,
Likewise, gualified patients and primary caregivers are inherently spread throughout the City, as there is
no evidence of any specific concentrations in a part of the City.

P, Utilities

The proposed ordinance would not encourage nor fimit construction, but rather prohibit activity that
would otherwise not be allowed. The proposed ordinance would not exceed wastewater treatment
requirements of the applicable regional water quality contrel board, nor require the construction of new
water or wastewater treatment facilities. The proposed ordinance would not require the construction of
new storm water drainage facilities or expansion of existing facilities. The proposed ordinance would not
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have an effect on water supplies, nor affect wastewater treatment. Moreovet, the proposed ordinance
would not have any solid waste disposal needs or generate any solid waste disposal itself.

This is because proposed ordinance merely affects land use operations within existing structures that
are already built out. Without existing medical marijuana businesses, these structures would have no
_new significant impact on utilities, New structures are subject to project-specific environmental analysis
and mitigated accordingly. The only potential impact would be a temporary reduction in demand of the
utilities as some operations close. However, this change is seen as temporary as uses which are allowed
by-right or with discretionary review and CEQA review would eventually occupy these é’i:{ﬁ'cgs ax;é have a
comparable demand on utifities. e

Q. Mandatory Findings of Significance

The proposed ordinance would not substantially degrade environmental quality, substantially reduce
fish or wildlife habitat, cause a fish or wildlife population to drop below self-sustaining levels, threaten
to eliminate a plan or animal community, reduce the number or restrict the range of a rare or
endangered plant or animal or eliminate important examples of the major periods of California history
or prehistory. This is because the proposed ordinance merely affects operations within existing
structures that are ajready built out, Without existing medical marijuana businesses, these structures
would have no new impact on the aforementioned topics. New structures are subject to project-specific
environmental analysis and mitigated accordingly.

As noted previously in the Exceptions to the Use of Categorical Exemptions section, the proposed
ordinance would not have a cumulatively considerable impact.

PREPARED BY:
CITY OF LOS ANGELES, DEPARTMENT OF CITY PLANNING
- CHARLES J. RAUSCH, JR., SENIOR CITY PLANNER : DK : 7B

SENIOR CITY RIANNER
OFFICE OF ZON[NG ADMINISTRATION
Telephone: {213) 978-1306
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COUNTY CLERK'S USE CITY OF LOS ANGELES CITY CLERK'S USE
OFFiCE OF THE CITY CLERK
200 NORTH SPRING STREET, ROOM 360
LOS ANGELES, CALIFORNIA 90012
CALIFORNIA ENVIRONMENTAL QUALITY ACT

NOTICE OF EXEMPTION

(California Environmental Quality Act Section 15062)

Filing of this form is optional, If filed, the form shall be filed with the County Clerk, 12400 E. Imperial Highway, Norwaik, CA 80650,
pursuant to Public Resources Code Section 21152 (b). Pursuant to Public Resources Code Section 21167 (d), the filing of this notice
starts a 35-day statute of limitations on court challenges to the approval of the project. Failure to file this notice with the County Clerk
results in the statute of limitations being extended to 180 days.

LEAD CITY AGENCY COUNCIL DISTRICT

City CouncillDepartment of City Planning ALL

PROJECT TITLE LOG REFERENCE

Ordinance Concerning Regulation of Medical Marijuana CF (8:0023-596, CF 11-1737, CF
. 11-1737-81 i.\Q:NV 2011-3306-CE

PROJECT LOCATION !

Citywide

DESCRIPTION OF NATURE, PURPOSE, AND BENEFICIARIES OF PROJECT:
An ordinance amending Article 5.1 of Chapter IV of the Los Angeles Municipal Code in order to implement recent appeilate court
decisions concerning regulation of medical marijuana.

NAME OF PERSON OR AGENCY CARRYING OUT PROJECT, IF OTHER THAN LEAD CITY AGENCY:

CONTACT PERSON AREACODE | TELEPHONE NUMBER | EXT.
TFanner Blackman 213 g978-1195
This is to advise that on the City of Los Angeles has made the following determinations:

EXEMPT STATUS: (Check One)

STATE CEQA GUIDELINES CITY CEQA GUIDELINES
00 MINISTERIAL Sec. 15268 Art. I, Sec. 2b
 DECLARED EMERGENCY Sec. 15269 Art. I, Sec. 2a (1) .
[ EMERGENCY PROJECT Sec. 15269 (b) & (c) Art. lf, Sec. 2a {2) & (3)
¥ CATEGORICAL EXEMPTION Sec. 15300 ef seq. Art 1il, Sec. 1

Class _1.5,821 Category 15301,15305,15308,16321  (State CEQA Guidelines)

& OTHER (See Public Resources Code Sec. 21080 (b) and set forth state and City guideline provision.
State CEQA Guidelines Sec. 15061(cH2) and City CEQA Guidelines Art. 1, Section 2m.

JUSTIFICATION FOR PROJECT EXEMPTION:

The ordinance would have no direct or reasonably foreseeable indirect physical impact upon the environment. Alse, the ordinance
sofely impacts the operation of existing private structures involving negligible or no expansion of use; is a minor alteration in land use
limitations: is an action to assure the maintenance, enhancement, or protection of the environment; and is an action to enforce a law,
general rule, standard, and objective. See CEQA Narrative found in the above-noted files.

{F FILED BY APPLICANT, ATTACH CERTIFIED DOCUMENT ISSUED BY THE CITY PLANNING DEPARTMENT STATING THAT
THE DEPARTMENT HAS FOUND THE PROJECT TO BE EXEMPT.

SIGNATURE ' TITLE DATE

FEE: RECEIPT NO. RECD.BY . DATE

DISTRIBUTION: (1) County Clerk, (2) City Clerk, (3) Agency Record ' Rev. 11-1-03
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DEPARTMENT OF CITY PLANNING
FINDINGS AND RECOMMENDATION
PURSUANT TO CITY CHARTER § 556 AND §558(B)(2)

CITY PLANNING COMMISSION CASE NO: Special lfem

DATE: January 26, 2012 CEQA: ENV-2011-3306-CE
TIME: 8:30 a.m. COUNCIL FILE: 11-1737 and 11- 1737 S1
PLACE: Van Nuys City Hali LOCATION: Citywide ==

Council Chamber 2nd Fl.  COUNCIL DISTRICT: Al B
14410 Sylvan Street PLAN AREAS: Al
Van Nuys, California 91401 ‘

PUBLIC HEARING REQUIRED

SUMMARY: An ordinance proposed by the City Attorney amending Article 5.1 of Chapter IV of the

Los Angeles Municipal Code in order to implement recent appeliate court decisions
concerning regulation of medical marijuana, including the ruling issued in Pack v.
Superior Court, 199 Cal. App.4th 1070 (2011).

MICHAEL J. LOGRANDE
Director ¢f Planning

Alan Bell, AICP
Deputy Director

RECOMMENDED ACTIONS:

1.

Recommend that the City Council Determine that the ordinance is exempt under the California
Environmental Quality Act, for the reasons set forth in the CEQA Narrative and draft Notice of
Exemption attached as Attachments 6 and 7 to “Report Re: Proposed Ordinance Amending
Article 5.1 of Chapter IV of The Los Ahgeles Municipal Code To Implement Recent Appellate
Court Decisions Conceming Regulation of Medical Marijuana, Including Pack v. Superior
Court, 199 CalApp.4th 1070 (2011)" prepared and transmitted by the Office of the City
Attorney.

Recommend that the City Council Direct that the Department of City Planning file the final
Notice of Exemption with the County Clerk immediately after the ordinance is approved and
passed in final by the City Council.

Adopt the Findings pursuant to City Charter §556 and §558(b)(2), stated below, showing that

- adoption of the ordinance is in substantial conformance with the purposes, intent and provisions

of the General Plan (City Charter § 556), and will be in conformity with public necessity,
convenience, general welfare and good zoning practice (City Charter §558(b)(2)); and

1of 4



4. Concur in the Recommendation of the City Aftorney to approve the draft ordinance attached
as Attachment 1 to "Report Re: Proposed Ordinance Amending Article 5.1 of Chapter IV of The
Los Angeles Municipal Code To Implement Recent Appellate Court Decisions Concerning
Regulation of Medical Marijuana, Including Pack v. Superior Court, 199 CalApp.4th 1070
(2011)" prepared and transmitted by the Office of the City Attorney.

BACKGROUND:

The Department of City Planning has reviewed the “Report Re: Proposed Ordinance Amending Article
5.1 of Chapter IV of The Los Angeles Municipal Code To Implement Recent Appellate Court Decisions
Concerning Regulation of Medical Marijuana, Including Pack v. Superior Court, 199 Cal.App.4th 1070
(2011)" (City Attorney Report) prepared and transmitted by the Office of the thy Aﬁibmey Jincluding the
draft ordinance attached as Attachment 1 to that Report Il

The draft ordinance would amend Ariicle 5.1 of Chapter IV, Public Welfare, of the Los Angeles
Municipal Code (LAMC) to implement recent appeliate court decisions concerning regulation of medical
marijuana, including the ruling in Pack v. Superior Court, 199 Cal.App.4th 1070 (2011). The draft
ordinance would ban medical marijuana businesses consistent with state law. The draft ordinance
excludes from the definition of medical marijuana business: (1) any location when in use by a primary
caregiver o deliver or give away marijuana to a qualified patient; (2) hospices and licensed clinics,
facilities and home health agencies where qualified patients receive medical care or supportive services
and designate the owner, operator, or employee designated by the owner or operator, of the clinic,
facility, hospice, or home heaith agency as a primary caregiver; and (3} any vehicle when in use by a
qualified patient for his/fher personal medical use or primary caregiver to transport, deliver, or give away
marijuana to a qualified patient consistent with the CUA and MMPA.

FINDINGS:

1. The action is in substantial conformance with the purposes, intent and provisions of the
General Plan. (City Charter § 556.)

Medical marijuana business is not an enumerated use in the Zoning Code. Further, given the
ruling of the Court of Appeal in Pack v. Superior Court, 199 Cal. App.4th 1070 (2011), the Zoning
Administrator does not now have the affirmative right to add this as an enumerated use. The
Zoning Code is an essential implementation tool of the General Plan. The proposed ordinance
acts to confirm that medical marijuana businesses are a disallowed activity. It is therefore fully
consistent with the General Plan.

Criminal activity, including robberies and other crimes are associated with medical marijuana
businesses in the City Los Angeles. Neighborhoods and businesses complain about the
disruption and public safety issues presented by medical marijuana businesses in the City. By
banning medical marijuana businesses, the proposed ordinance furthers the following goals and
objectEVes of the General Plan:

e Housing Element goal 5A to create “a livable City for existing and future residents and one
that is atiractive to future investment.”

e Economic Development goal 7B to create “a City with land appropriately and sufficiently
designated to sustain a robust commercial and industrial base.”

¢ Economic Development goal 7.2 to “establish a balance of land uses that provides for
commercial and industrial development which meets the needs of local residents, sustains
economic growth, and assures maximum feasible environmental quality.”
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» Economic Development goal 7D to create “a City able to attract and maintain new land uses
and businesses.”

Adoption of the proposed ordinance will be in conformity with public necessity,
convenience, general weifare and good zoning practice. (City Charter §558(b)(2).)

Conformity With Public Necessity: The proposed ordinance is in conformity with public
necessity because it: (1) prohibits rather than authorizes medical marijuana businesses as
required by the ruling by the California Court of Appeal in the case of Pack v. Superior Court,
199 Cal.App.4th 1070 (2011); (2) is required to prevent the continuing drain of litigation against
the City; (3) ends the unregulated proliferation of medical marijuana busingsses in'Los Angeles
while minimizing the likelihood of substantial further legal action; and (4) doe$ not change
access by qualified patients, persons with an identification card, or primary caregivers to
medical marijuana consistent with state law as codified in the Compassionate Use Act (CUA)
and Medical Marijuana Program Act (MMPA). _

Prohibits Rather Than Authorizes Medical Marijuana Businesses As Required By Pack: The
Pack court held that significant provisions of the medical marijuana ordinance of the City of
Long Beach, which was modeled after Article 5.1, Chapter IV of the Los Angeles Municipal
Code (LAMC), are preempted by the federal Controlled Substances Act (CSA). The Pack court
ruled that cities may enact prohibitions that restrict and limit medical marijuana businesses but
may not enact affirmative regulations that permit or authorize such businesses. The proposed
ordinance is in conformity with public necessity required by Pack because it prohibits rather than
authorizes medical marijuana businesses.

Required To Prevent the Continuing Drain of Litigation Against The City; Ends The Unregulated
Proliferation_QOf Medical Mariluana Businesses In Los Angeles Without The lLikelihood Of
Substantial Further Legal Action: Commencing in 2007, more than 850 medical marijuana
businesses opened storefront shops and commercial growing operations in the City in violation
of the City's Zoning Code., Since that time, an unknown number of these businesses, estimated
to exceed 500, continue to open and operate in Los Angeles, ali in violation of the City's Zoning
Code. The Los Angeles Police Department has reported that, as the number of marijuana
dispensaries and commercial growing operations proliferate, the City and its neighborhoods
have experienced an increase in crime and the negative secondary harms associated with
unregulated marijjuana businesses, including but not limited to, murders, robberies, the
distribution of tainted marijuana, and the diversion of marijuana for non-medical and recreational
Uses.

The City’'s prior comprehensive regulatory framework, enacted in January 2010 as Medical
Marijuana Ordinance 181069 (MMO), amended several times, with the final substantive
amendments adopted by the City Council in January 2011 by Temporary Urgency Ordinance
No. 181530 (TUQO), became the subject of nearly two years of intensive and voluminous
litigation. More than a dozen legal theories were advanced against the City by more than one
hundred plaintiffs in an effort to obtain a declaration that these measures were legally invalid.
The protracted litigation was a substantial drain of City resources and personal. The proposed
ordinance is in conformity with public necessity because it prevents the continuing drain of
litigation against the City and ends the unregulated proliferation of medical marijuana
businesses in L.os Angeles while minimizing the likelihood of substantial further legal action.
Does Not Change Access By Qualified Patients, Persons With An Identification Card, Or
Primary Caregivers To Medical Marijuana Consistent With State Law: The CUA, adopted by the
_voters in 1996, and MMPA, enacted by the State Legislature in 2003, provide California’s
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qualified patients, persons with an identification card, and their primary caregivers, with limited
immunities to specified criminal prosecutions under State law for the purpose of enabling
access to marijuana for medical purposes. The proposed ordinance excludes from the
definition of medical marijuana business locations and vehicles used in strict conformity with
state law. The proposed ordinance is in conformity with public necessity by not changing
access by qualified patients, persons with an identification card, or primary caregivers o
medical marijuana consistent with the CUA and MMPA.

Conformity With Public Convenience: The proposed ordinance is in conformity with public
convenience because it confirms and restores the rule of law, as expressed by the Pack court,
in Los Angeles. Further, the ordinance exempts from the definition of medical marijuana
business locations and vehicles used in strict conformity with state :law. The proposed
ordinance is in conformity with public convenience by not changing access by gualified patients,
persons with an identification card, or primary caregivers_to medical marijuana consistent with
the CUA and MMPA.

Conformity With General Welfare: The proposed ordinance is in conformity with general
welfare because it: (1) prohibits medical marijuana businesses which are associated with
criminal activity, including murders, robberies, and other crimes; (2) resolves neighborhoods
and business complaints about disruption and public safety; (3) prevents the continuing drain of
litigation against the City; and (4) ends the unregulated proliferation of medical marijuana
businesses in Los Angeles without creating the likelihood of substantial further legal action.

Conformity With Good Zoning Practice: The proposed ordinance is in conformity with good
zoning practice by prohibiting medical marijuana businesses which are not an enumerated use
in the Zoning Code. The LAMC limits uses to those expressly enumerated in the Zoning Code.
Medical marijuana businesses are not an allowed, enumerated use in any zone in the City. All
existing medical marijuana businesses are operating in violation of the City’s Zoning Code.
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RE: PROPOSED ORDINANCE AMENDING ARTICLE 5.1 OF CHAPTER IV OF THE
LOS ANGELES MUNICIPAL CODE TO IMPLEMENT RECENT APPELLATE
COURT DECISIONS CONCERNING REGULATION OF MEDICAL MARIJUANA,
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CEQA: ENV-2011-3306-CE

Honorable Members:

The Department of City Planning (City Planning), at the request of the City Attorney and the
Chairman of the Public Safety Committee of the City Council, now transmits for your
recommendation to the City Council, the report prepared by the City Attorney entitied "Report
Re: Proposed Ordinance Amendmg Article 5.1 of Chapter 1V of The Los Angeles Municipal
Code To Implement Recent Appellate Court Decisions Concerning Regulation of Medical
Marijuana, Including Pack v. Superior Courtf, 199 Cal.App.4th 1070 (2011)" (City Attorney
Report).

The City Attorney Report includes the following: (a) the draft ordinance as Attachment 1; (b)
proposed exemptions under the California Environmental Quality Act (CEQA) for the reasons
set forth in the draft Notice of Exemption and CEQA Narrative attached as Atiachments 6 and 7,
and {¢) Findings and Recommendation pursuant to City Charter §556 and §558(b)(2) attached
as Attachment 8.

As stated in the City Attorney Report, the City Atforney recommends that you:

1. ADOPT the City Attorney Report as the report of the City Planning Commission on the
subject;



The Honorable City Planning Commission
January 17, 2012
Page 2 -

2. RECOMMEND that the City Council DETERMINE that the ordinance is  exempt under
the California Environmental Quality Act, for the reasons set forth in the CEQA
Narrative and draft Notice of Exemption attached as Attachments 6 and 7,
respectively, to the City Attorney Report.

3. RECOMMEND that the City Council DIRECT that the Department of City Planning file
the final Notice of Exemption with the County Clerk immediately after the ordinance is
approved and passed in final by the City Council.

4. ADOPT the Findings and Recommendation Pursuant To City __Charter § 556 and
§558(b)(2) attached as Attachment 8 to the City Attorney Report, and

5. RECOMMEND to the City Council adoption of th'e"draﬁ ordinance attached as
Attachment 1 to the City Attorney Report.

The Department of City Planning concurs in the request and recommendation of the City
Attorney.

The Chairman of the Public Safety Committee of the City Council has deferred forwarding this
matter to the full City Council until after your regularly scheduled meeting of January 26, 2012,
so that you can make a recommendation on that date.

If you have any questions regarding this matter, please contact Chief Deputy William C. Carter
or-Special Assistant City Attorney Jane Usher at (213) 978-8100, or Charlie Rausch, Senior City
Planner at (213) 878-1306. They, and other members of their staff will be present when you
consider this matter to answer any questions you may have.

Sincerely,

MICHAEL LOGRANDE
Director of Planning

Alan Bell, AICP
Deputy Director

Attachments

1 - City Attorney Report entitled “Report Re: Proposed Ordinance Amending Article 5.1 Of
Chapter IV of The Los Angeles Municipal Code To Implement Recent Appellate Court Decisions
Concerning Regulation of Medical Marijuana, Including Pack v. Superior Court, 199 Cal.App.4th
1070 (2011)”
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Planning CPC <cpc@lacity.org>

Important Letter on Thursday's Motion Before CPC To Ban
Marijuana Collectives - Please Read

2 messages

Sarah Armstrong <resipsa2005@gmail.com> Mon, Jan 23, 2012 at 4:06 PM
To: cpc@ilacity.org

VIA PERSONAL DELIVERY & E-MAIL

January 23, 2012

Mr. William Roschen, President

Ms. Regina M. Freer, Vice President

Mr. Michael J, LoGrande, Director

Mr. Alan Bell, AICP, Deputy Director

Ms. BEva Yuan-McDaniel, Deputy Director
Mr. Sean O. Burton, Commissioner

Mr. Diego Cardoso, Commissioner

Mr. George Hovaguimian, Commissioner
Mr, Justin Kim, Commissioner

Mr. Robert Lessin, Commissioner

Ms. Barbara Romero, Commissioner

Mr. Michael K. Woo, Commissioner

Mr. James K. Williams, Commission Executive Assistant 1|
Los Angeles City Planning Commission
200 North Spring Street

Room 270

Los Angeles, CA 90012

RE: City Planning Commission Regular Meeting — Thursday January 26, 2012
Agenda Iltem #5 — Special Iltem ENV-2011-3306-CE
Council Management Files 11-1737 and 11-1737-51
Rejection of the Ordinance Proposed by The City Attorney’s Office to Ban Cannabis Collectives

Dear Planning Commission Members:

I'm writing, in my capacity as Legal Liaison of the Greater Los Angeles Collective Alliance, (GLACA),
Our organization, The Greater Los Angeles Collective Alliance, is the oldest trade association for
Medical Cannabis Collectives in the State of California. Founded in 2006, we represent only
collectives legally allowed to operate in the City of Los Angeles. All of our members are medical
marijuana patients

Among other things, we are writing to ask that you refuse to adopt the City Attorney’s Report that is
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part of the above referenced item 'urit‘i[‘. errors in the report have been corrected.

The City Attorney is asking that you adopt the findings and recommendations contained in
Attachment 8 of his report, but Attachment 8 was not part of the report placed in the Council Files,
so we are asking that you delay action on this until the public and stakeholders have had an
opportunity to see Attachment 8,

Most importantly, our organization requests that you do nhot recommend that the City adopt the City
Attorney’s draft ordinance banning cannabis collectives for the reasons enumerated below.

Background
Councilmen Bernard Parks and Jose Huizar have authored separate motions to completely ban

medical cannabis collectives in Los Angeles. Both men cite a court case called Pack v. Los Angeles
Superior Court (City of Long Beach real party in interest) which they erroneously claim makes it
impossible to regulate cannabis collectives in Los Angeles.

fn point of fact, Pack just changes the way you have to write a medical marijuana ordinance, it
doesn’t destroy a city’s ability to do so. Additionally, Los Angeles has both nuisance and abatement
laws that can be used to close rogue facii;tles and theése remain unaffected by Pack.

Since the submission of these two motions to ban, Pack was taken up by the Supreme Court of
California, along with three other related cases. This means Pack wiil be de-published until the
Supreme Court makes a decision, which will most likely be at least a year. It is a legal nullity that
cannot be cited as law during that time, and in no way affects the City’s Temporary Urgency

Ordinance No. 181530, (hereinafter TUO) which is currently the City’s Medical Marijuana Ordinance.

With Pack and the three other related cases suspended, there is no reason to legislate for a
ban, because the claimed impossibility of regulating cannabis collectives disappears with the

errant case law. The City currently has a medical marijuana ordinance that is working well, TUO No.

181530, The City Attorney’s Office is shutting down rogue dispensaries and those too close to
schools at the rate of six to ten per month, so abatement of nuisance dispensaries is going at a
pretty good clip.

The City Attorney claims the City’s Medical Marijuana Ordinances have generated a lot of lawsuits,
which is true. Literally every aspect that one could sue upon has already been addressed in over 50
separate suits. Most issues are on appeaE already briefed and awaiting some minor motions or a
decision. One case has a demurrer pending and one a motion for reconsideration.

These appearances will hardly bankrupt the City or take up a lot of the City Attorney’s time, some
already have the pleadings completed and are just awaiting oral arguments. The cases so far
involved injunctive relief, thus no one has obtained damages. To claim the City must ban because
there are so many lawsuits when most are dwindling away or already disposed of, is not a good
argument,

Since the litigation was so extensive in the past, there’s nothing left to sue upon in the future. The
TUO is about as close to litigation-proof as you can get at this point. This would not be the case
with a new ordinance to ban, which is why working with the TUO makes so much sense.,

hitps://mail.google.com/aftacity. org/b/29/W0/ ?ui=2&ik=Tb37dcadcd&view=pt. ..
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Claiming you need to ban because of past litigation begins to stray into retaliatory behavior. Telling
the sick and dying who use medical cannabis that they sued too often to protect their right to safe
access and so now will have none, is cruel and unnecessary.

It should be noted that the remaining litigants who comprise the older collectives (those open and
operating by September 14, 2007) have all informally maintained they would withdraw litigation, if
they could have a workable ordinance instead.

Legislation enacting a ban is premature, and leaves open the possibility of an avalanche of new
lawsuits. This can be avoided by making small changes in the TUQ, then waiting for the clutch of
Pack cases to be decided before embarking on a new ordinance.

We oppose the adoption of the City Attorney’s Report as the Report of the City Planning
Commission (requested item #1) for the following reasons:

As discussed above, the California Supféme Court has taken up the Pack Case and three other,
related cases. This has caused the City Attorney’s Report to become rife with untruths, not because
they lied, but because changing circumstances rendered statements false.

The Planning Commission should not adopt the City Attorney’s Report as their own, until these items
have been corrected, so that both the Planning Commission’s Report and the City Attorney’s report
are accurate.

Some examples:

Paragraph one, page one

“The draft ordinance would amend Article 5.1 of Chapter IV of the Los Angeles Municipal Code
(LAMC) to implement recent appellate court decisions concerning regulation of medical marijuana,
including the ruling in Pack v. Superior Court...”

As discussed above, the Pack case, along with all the other recent appellate court decisions the City
Attorney refers to above, are now on appeai to the California Supreme Court and as such, are legal
nullities. Thus the City Attorney’s Offace wouid be unable to draft an ordinance using this law as a
template because it's no longer available for that purpose.

Paragraph two, page one
“The draft ordinance would ban medical marijuana businesses consistent with the Pack Decision
and with state law”

Once again, the Pack case is now a legal nullity, existing only in legal limbo. Further, the ordinance
calls for a total ban, and this is not consistent with state law which directs that cannabis patients
have access to medical marijuana.

Paragraph two, bottom of page one and top of page two
“The draft ordinance would have no impact upon the ability of seriously ill patients and their primary
caregivers to collectively cultivate and access their medical marijuana, as provided for in state {aw.”

This is perhaps the cruelest fallacy, the basis for the City Attorneys claim that its” ban is a “gentle
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ban”. in fact, the proposed ordinance is really a cruel sham, for the following reasons:

Under state law a patient or qualified caregiver may possess six mature plants or twelve immature
plants. What the City Attorney doesn’t tell you about this, is that if all the collectives in Los Angeles
are closed, patients and their caregivers will have no place to acquire seed or marijuana plants to
grow with. You can’t order these things shipped to you from somewhere else, it's illegal to do so.
Traditionally, collectives carried seed and small cuttings so patients who were able-bodied enough
could “grow their own” but once they’re banned, this source will no longer be available,

The assumption behind the “gentle ban” seems to be that all patients are able-bodied enough to
grow, can wait the three months it would take to grow out their plants, somehow magically know
enough about growing to bring in a crop of medicinal grade marijuana on the first try, and that if
they don’t have the energy or skill to do so, a qualified caregiver will do it for them.

Really sick people lack the money, energy and knowledge to grow medical cannabis. That's why they
join collectives in the first place, so they can join with others and contribute what energy and
resources they can, but have a group to help them as they grow weaker and less able to cope.

The framers of these motions likewise seem to assume that every landlord in town is going to have
no objection to tenants growing marijuana in their buildings, and that the spaces patients do this in
will support that activity. They are silent about the fact that marijuana plants growing in a small
apartment might attract thieves, overload electrical circuits or produce odors that offend tenants in
adjoining apartments.

A conservative estimate of cannabis patients in the City of Los Angeles is 250,000 people. Are
250,000 thousand unregulated marijuana grows, most of them established by sick people with no
prior experience growing indoors really a good idea?

Growing just the six plants allowed under state law can take an electric bill from three hundred a
month to over twice that amount. The equipment, lights, nutrients and venting required to grow are
expensive, and pose additional risks to the gravely ill. Failure to vent correctly can result in death or
fires, for instance.

: CoTE : .
Additionally, the fragile state of the terminally ill would make moving an agony, should their
landlord and neighbors take exception to their growing marijuana, As your disease progresses, you
are often unable to work, and have to rely on Food Stamps and federally subsidized housing.
Federally subsidized housing does not allow you to possess marijuana in your abode, much less
grow it.

Likewise, suggesting that a “qualified caregiver” for a terminally ill person is simply going to
appear and grow marijuana for the patient is also a fallacy. Because of a case called People v.
Mentch {Cal. Supreme Ct. - Nov. 24, 2008) caregivers are now defined as “"the individual . . . who
has consistently assumed responsibility for the housing, health, or safety of that person...” What
this means, is that a wife taking care of a terminaily ili husband is a caregiver, a well meaning
neighbor who grows marijuana to ease that husband’s pain, is not.

| can absolutely tell you that caregivers are working incredibly long hours in the service of their
loved one, and do not have the time money or energy at the end of their 18 hour days to master the
art of growing medical grade cannabis. They are emotionally stressed to the breaking point,

hitps://mail.google.com/allacity.org/b/28/u/0f?ui=28&ik=7b87 dcadcd&view=pt. ..
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heartsick over the pain and suffering of the person in their care. They are doing battle daily with

health plans that are always inadequate or dealing with SSI which is even worse. They do all of their
normal work, then perform all of the tasks their sick partner can no longer manage, all the while
trying to nurse someone who daily requires more and more care as they move closer to death.
Caregivers barely have time to take a shower or pay the bills, they do not have the time, energy,
money or knowledge to grow marijuana.

The framers of these motions to ban, are simply hiding behind state law, insisting that the sick and
dying have a remedy and a way to acquire medical cannabis. In the real world, the truth is that they
do not, once all cannabis collectives are banned.

We oppose the City Attorney’s request that you adopt the Findings and Recommendation
pursuant to City Charter§556 and§558(b)(2)attached as Attachment 8 to the City Attorney’s
Report for the following reasons:

It's customary to place relevant documents in the City’s Council Files, so that stakeholders and the
public wili have the opportunity to view these documents before a commission acts. In this case, the
City Attorney’s Report that was placed in the Council Files, does not contain an attachment eight,
there are only seven attachments.

Thus, while the Commission’s copy of the City Attorney’s Report may have an attachment 8, no one
else has any idea what Attachment 8 actually says. Since the Commission is being asked to adopt
the findings and recommendations in Attachment 8, it is crucially important that not only that the
Planning Commission see the attachment, but the public and stakeholders as well.

GLACA suggests that the Commission put off considering the requested adoption until next month,
and that in the interim the City Attorney place the missing Attachment 8 in the Council Files. if it
was omitted from the Attorney’s Report sent to the Planning Commission, GLACA suggests the
Commission be given a copy of Attachment 8 as well, so they can see what they're actually being
asked to adopt.

GLACA respectfully requests that the Planning Commission refrain from recommending
adoption of the draft ordinance to ban cannabis collectives for the following reasons:

This discussion was fully briefed above, below are the bullet points we feel support refraining from
adoption of the City Attorney’s Draft Ordinance:

e Since the creation of the draft ordinance, the law it was based on (Pack and three other
related cases) have all been taken up by the Supreme Court. Pack and the related cases are
decertified and can’t be cited as the law of the state. Therefore, there is no fonger any legal
justification for an ordinance based on Pack, as it is not currently the law.

s The City Attorney maintains he’s asking for a “gentle ban” that would allow patients and
their caregivers to maintain six mature plants under state law. With all collectives closed,
patients would have no way to acquire seed or cuttings and would have no collective to
teach them how to grow.

o  The sickest patients would be too ill to grow even if they knew how, and caregivers,
under current law, are usually spouses or adult children who are already so burdened they
have neither the time, energy, nor expertise to master the complicated art of growing
medicinal grade marijuana

e Landlords in federally subsidized housing cannot allow marijuana in the housing, much
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“less allowing it to be grown. Patients would be automatically evicted if they attempted to
grow.
e Landlords generally would have issues with patients growing, particuiarly in older
apartment houses where the odors or the burden on electrical systems might inconvenience
other renters.
e Conservative estimates put the medical cannabis population in Los Angeles at 250,000.
This would mean the City could have 250,000 unregulated marijuana gardens, most of it
growing indoors.
¢ Jose Huizar, one of the authors of the motion to ban, claims that the City will be unable
to regulate marijuana collectives because of Pack. In point of fact, the City Attorney has a
variety of nuisance and abatement fools that remain unaffected by Pack and its related
cases. The City is using these tools to close down rogue cannabis dispensaries every month
and does not need to enact an ordinance to be able to continue to do so.

Thank you for your time and attention to this matter. If you have any questions about this letter,
please contact me at (805) 497-3157 or (805) 279-8229.

Sincerely,
Sarah Armstrong
Legal Liaison

The Greater Los Angeles Collective Alliance

Cc: The Los Angeles City Council s
The Honorable Antonio Villarigosa®
The Greater Los Angeles Collective Alliance Membership
Americans For Safe Access — Don Duncan
The United Food and Commercial Workers Union — Los Angeles
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City Hall, Room 405
Mail Stop #220, #237

Fifteenth Councii District
City Hall, Room 435
Mail Stop #226
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Terry Kaufmann-Macias
Deputy City Attorney
City Hall East, 7" Floor
Mail Stop #140

June Gibson

Chief Legislative Analyst
City Hall, 2" Floor

Mail Stop #136°
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Adrienne Khorasanee
Deputy City Attorney
City Hall East, 7™ Floor
Mail Stop #140
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Steven Blau

Deputy City Attorney
City Hall East, 7" Floor
Mail Stop #140
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