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Honorable Mayor, City Attorney, and President and Members of the City Council: 

This Statement is my protest per Section 36623, California Streets & Highways Code regarding pnposed 
assessment of parcel APN 5532-030-008, situs 1035 North Orange Drive in the Proposed District. 

The materials allegedly supporting enactment ofthis Proposed District are grossly insufficient as a natter 
of law and require substantial amendment if the City wants to enact the District. To enact this District 
using the present materials as support is unconstitutional per decision of California Supreme C<,urt. A 
copy of that Court's decision, plus two legal commentaries thereof, is attached. 

1. Engineer's Report is invalid 

The "Engineer's Report" is totally defective and uncompliantwith Sections 36600 et seq, California ~i treets 
& Highways Code as currently in force. The Report's style and lack of content became passe in :W08. 

The Report is simply a re-hash of platitudes, which Silicon Valley Taxpayers Association v Sante. Clara 
County OSA, 44 Cal41

h 431 (2008) (Santa Clara) declared unconstitutional because Prop 218 is part ofthe 
California Constitution (Articles XIIIC & XIIID). 

Nothing in the Engineer's Report complies with the Supreme Court's unanimous Santa Clara ruling 
regarding what a lawful Report must prove per Prop 218's special-benefit and proportionality strk:ures. 

Proof regarding specific impact, necessity, and reasonable aHocation per parcel of proposed and specific 
work, required ofthe City by law and Santa Clara, is totally absent. Obviously-arbitrary assumpti<~ns and 
assessments violate the plain language for streetscape work in the Streets & Highways Code, whic 1 is the 
alleged subject of the Proposed District. 

I reject the Report, as Professional Engineer#6091 who was qualified to make Reports long before the one 
who made the defective Report now in the Council File received his license to engineer buildings. 

2. Proposed District will disenfranchise almost all property owners and perpetuates an oligopoly 

Proposed District "disenfranchises" all but about 5 or 6 property owners. The other 87 or so have abS•)Iutely 
no way to have their voices and complaints acted-upon, if those 5 or 6 oppose them. 

As a former Director I say that authoritatively. That is how the predecessor Districts operated. 

In my time as a Director and before, I witnessed the oligopoly taking "special privilege" with res 1ec:t to 
signage, bus shelters, TV camera surveillance, waste containers, and highway "beautification". 1' ore of 
that benefitted anyone in the vicinity of my property, but I had to pay for it. 

The Management District Pian is rigged so the predecessor oligopoly will retain absolute control 

E.g, if minorities want to have any say at all they must elect about 11 Directors. But because of the lopsided 
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ownership scheme, 87 minority-landowners can't elect more than 40 percent of Directors even if they all 

would vote as a uniform bloc, because of the vastly-undemocratic control by 5 or 6 landowners. 

3. City's General Plan requirement to preserve industriai capacity was subverted by the oligopoly 

The Industrial Preserve (zoned "MR": uses of such property for commerce or residence are abs•)tutely 

prohibited, as are use-variances and conditional uses thereof) was established in 1976 after the City realized 

it was losing "Hollywood's" capability, due to avaricious conversion of industrial parcels by real-t!State 

speculators. Before City's reaction Hollywood's Media Industry was being forcibly-evicted. 

25 percent of the Industrial Preserve in the District was destroyed recently with the affirmative aid and 

encouragement of the District Directors. Destruction threatens Hollywood's continued-viability as a Media 

Center and tourist attraction and replaces Media's present highly-paid jobs with minimum-wage~ ones. 

At no time was it proper for Directors of this Industrial-Preserve to campaign to destroy the City's 

General Plan. Nor were the Directors' acts authorized by the Management District Plans. 

Report by the Planning Dept and CRA with SCAG data provesconverting parcel from industrial to businesf, use 

garners 800 percent windfall for the landowner. Directors personally-profit iftheir properties escape from 

City's industrial preserve, but they wreck City's long-term Plan for Media Survival and rna) incur 

LAMC Section 11.00 penalty ( daiiy fine therefor for daily misdemeanor) by their selfish and antisocial acts. 

But, the District rewarded its largest alleged-misdemeanant with a Directorship and the oligopoly's surr,ort. 

4. Council-district staff apparently is unaware-of or else deliberately violates developments in law which 

now prohibits legislators from administering law governing land-uses. 

In I.NS. v Chadha, 462 U.S. 919 (1983), the Supreme Court, prohibiting legislators fmm henceforth re'rersing 

action of an executive-administrator, cited among other authorities: 

"The [Constitution's]Framers perceived that '[t]he accumulation of all powers legislative, executi\e and 

judiciary in the same hands, whether of one, a few or many, and whether hereditary, self appointed, or ekc"dve, 

may justly be pronounced the very definition of tyranny.' The Federalist No. 47. []Theirs was not a bBdess 

fear. Under British rule, the Colonies suffered the abuses of unchecked executive power that were attrib111~ed, at 

least popularly, to a hereditary monarchy. (]During the Confederation, the States reacted by removing power 

from the executive and placing it in the hands of elected legislators. But many legislators proved to t { little 

better than the Crown. 'The supremacy of legislatures came to be recognized as th.e supremacy of J ·~tction 

and the tyranny of shifting majorities. [ ] . "' Chadha at 960-61. 

California and City strengthened laws prohibit violating City Plans, even by Councilmembers. Calif. 

Supreme Court in De Vita v County of Napa, 5 Cal41
h 763 (1995) at 772-73 said: 

"Although California law has prescribed that cities and counties adopt general or master plans since 1927 

(Stats.1927, ch. 874, pp. 1899-1913), the general plan prior to 1972 has been characterized as me·dy an 

'interesting study,' and no law required local land use decisions to follow the general plan's dictates. ( Ci.'y of 

Santa Ana v. City of Garden Grove (1979) 100 Cal.App.3d 521, 532, 160 Cal.Rptr. 907.) 

"In 1971 several legislative changes were made to significantly alter the status of the general pla:n. For 

the first time, proposed subdivisions and their improvements were required to be consistent with the general 

plan (Gov. Code,§ 66473.5 [formerly in Bus. & Prof.Code, § 11526] ), as were zoning ordinances (Go\ .Code, 

§ 65860). (Stats.l971, ch. 1446, §§ 2, 12, pp. 2855, 2858; City ofSantaAna, supra, 100 Cal.App.3d at p. 532, 

160 Cal.Rptr. 907.) 
"Moreover, charter cities were no longer completely exempted from the requirements ofthe planniitg law; 

these cities had to at least adopt general plans with the required mandatory elements. (Gov.Code, § 65 700, 

subd. (a); Stats.1971, ch. 1803, § 2, p. 3904.) Thus after 1971 the general plan truly became, and today 

remains, a 'constitution' for future development." 
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Planners but not CD staff are the City's recognized-experts on City's needs for future safety and general 
welfare. Planners devised the industrial Preserve, which retained Media in Hollywood 38 years sinc1! 1976. 

Hearing testimony of CD staff-members ignoring clear Law, one may conclude CDs support ad-hoc~ va rice 
instead of the City's future. City could not have lost 25 percent of Media Area without CD interference. 

Certain CD staff must believe it is "still 1971 ". Because avaricious landowners want to escap ~ Plan 
restrictions, and if Counciimembers mistakenly support them as mere-constituents, Councilm!mbers 
destroy the General Plan the City created to keep the City's future safe and well. 

If the District is to be revived, the Council must require CDs to support and Obey City's General Plan. 
A substantial part of that support involves condemning Plan-violators. 

5. District Board is top-heavy with Real Estate Agents and not with industrial-preservationists 

Real Estate Agents make a living by selling property. A property sold for business instead of industry garners 
eight times the commission for the Agent. 

A Director-Real Estate Agent was upset when I objected to his "permitting" a "business use" coaching 
children from a remote grammar-school in a Media-District building absolutely-restricted to industria/use •. 
His argument to me was that the owner will make substantially-more than is normal for industriai-·nse. 

The City has a General Plan and zoning ordinance to control people whose mentality is like that Director and 
who presently can and do wreak destruction on the City's General Plan and its Zoning Code. 

The Media District now has a superabundance of Real Estate Agents on its operating Board. If ti:J t: City 
intends to install a new Media Business District, it must utilize a different "Owners' association" or else 
substantially-prevent the association's ability to destroy the City's Industrial Preserve and the General 
Plan's integrity. 

Otherwise, Mayor's and Councilmember Krekorian's efforts to "keep Hollywood in Hollywood" will htl. 

6. Proposed assessment for sidewalk maintenance-assessment is improper per constitution and law 

Graffiti-removal on property is a service already provided by the City as part of its General Fund, so Prop 
218 and Section 36632 prohibit the Plan's assessment for graffiti removal on any Media proper!). 

Prop 218 and Sections 5023 et seq and 5871 et seq mandate that the property owner must construct, recmtstruct, 
maintain, and pay the costs thereof, for the City's easement over the property, which consists of stree. (to its 
center), gutter, curb, sidewalk, alley, lighting, planting, hydrants, etc. 

No time-and-motion-derived value for per-unit maintenance was set forth in the Proposed Mana~:unent 
District Plan. No Prop-218 assessment may be assigned per property without it. The Proposal's "boiler
plate" assumption and thereafter-splitting was specificaily-disaHowed in Santa Clara. 

Section 5871 (f) mandates that measurements for assessments regarding street lighting shall be "the front footage 
of property benefitting from existing installations". Similarly, the assessment for sidewalk cleanup nms.t be 
calculated from the area of the "property's sidewalk" (defined in Sts & Hwys Code), not calculated from 
the property's building-area nor parcel-area as proposed by the defective Management Plan. 

Everyone who cleans-up "sidewalks" knows they become cluttered again, some sooner depending on 1heir 
specific location. Regardless of proposed occasional District cleanup, the property owner is required to 
maintain "sidewalks" per Section 5610 et seq. We maintain our sidewalk daily and others maintain their 
sidewalks more than daily, on account of trash constantly-dumped by passing vehicles and pedestrians. 

An assessment may be placed on property owners for doing what property owners themselves are re]uired 
to do on their own properties, but no one may be "assessed" for work on another's property. That would 
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be a "tax"; Prop 218 constitutionally-prohibits it, and Section 36602 et seq provides only for "assessm( nts". 

Section 36622 (k) no longer permits exempting District-properties from assessment. Stats 2013. The 
Engineering Report does not comply with that Section. Const Article XI requires the City to adhere to General 
Law 36622 and constitutional mandates thereby. 

To assess for doing what City and property owners otherwise are required to do, this Manageme111 Plan 
and the entire method and amounts of its assessments must be substantially-amended, per Santa Clara. 

7. Proposed amount for security-assessment is improper per constitution and law 

The Engineering Report is wrong; the Proposed District is substantially an industrial preserve am: is not 
for use other than industrial, per General Plan. "Businesses" and "residences" (distinguished cg. in 
Government Code 65302(a) and City Codes from "industry") are absolutely prohibited in an Industrial 
Preserve. 

City safety-considerations discourage pedestrian-activity in any industrial preserve, because safety 
depends on the Police's reasonable suspicion of pedestrians therein being "nefarious". The only v.::hicles 
should be the industrial-workers' or the shipment and delivery trucks. 

There is no need for the Management Plan to assess for "informational direction" by any District per ;onnel. 

City Policy transfers Police-surveillance to City zones which are "commercial" or "residential" instead, where 
"reasonable suspicion" of pedestrians therein is prohibited by courts. 

Security must be "special" to be allowed by Prop 218. It may not substitute for City Police Dept protection. 
Allowable-assessment is thereby-limited to non-contact observers, and only for streets and alleys. Ob ''~rvers 
must call Police, Fire, 311 or Building & Safety if they encounter Code-violators or emergencies. 

But existing security has not eradicated substantial, repetitive Code violators near my parcel aild near 
others; violations which LAMC Section 11.00 defines as "daily public nuisances" and "daily misdemeawrs". 
Because it is "as ineffective as anti-lion powder", the security plan requires amendment or elimination. 

Section 36622 (k) no longer permits exempting certain properties from assessment. Stats 2013. The 
Engineering Report does not comply with that Section. Const Article XI requires the City to adhere to General 
Law 36622 and constitutional mandates thereby. 

As with sidewalk maintenance, the assessment for security must be calculated from reasonable miision, 
paths and periods of the security personnel on streets and alleys, not per defective Managemem Plan 
calculated from the property's building-area nor parcel-area. 

As Director and Professional Engineer, I calculated the reasonable size of Media's security-force aEJd the 
reasonable cost thereof, for the Plan-authorized level of patrol 24hrs/day, 7 days/week. My Report was not 
adopted for use by the oligopoly running the District. 

The Management Plan lacks the required security-calculation. Currently security observers are imp1 operiy 
utilized and the periodicity is inefficient. Nothing in the Proposed Plan corrects these shortcomin~3, and 
Plan's assessment based on arbitrary lump-sum is not allowable per Santa Clara. 

Besides bicycle or auto surveillance, District bought and installed a few video monitors with vision limited to 
only a very-few properties. Violating Prop 218, cost and maintenance were assessed on properties gt!tting 
absolutely no benefit whatsoever from them and without the statutory process. 

The prior district spent assessments on substantial capital investments only for Highland A venue, which 
investments were not at all justifiable per Prop 218 for this large industrial-preserve district. 

Proposed Management Plan continues to withhold plans for spending on capital goods which it obviously-
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intends to buy, and the justification of expense thereof is again-lacking. 

8. Proposed District Management is Top-heavy and Not Economically Justified 

Since 1959 McQuiston Associates furnished engineering and management-consulting to various-sized .;'ients, 
including pro bono services at City Hall Departments and Offices, neighborhood associations and Neighb )rhood 
Councils, the CRA, the Elected and the In-house City Charter Commissions, and others. 

As an interested party and also as an elected Director I analyzed the management of the Media District BID. 

I concluded that its prior management was top-heavyand its design accumulated costs unnecessa r:tly by 
holding superfluous meetings, permitting fees on fees, and featherbedding. 

The Media District BID partakes of the City's full faith and credit. The City may choose to operate it wit!10ut 
the use of any of the subcontractors, or without the "non-profit association" which is City's contra< tor for 
management. 

There is no additional expertise required for the City to manage Holiywood Beautification team (HUT), 
already a City contractor. Nor is there additional expertise required for the City to manage the sc:(:urity 
subcontractor. I believe even Public Works and the Police Dept, e.g, are easily-able to operate th•! BID 
if the City desired to "eliminate the middlemen" and consolidate, as lately City Departments are doing. 

But if the City proceeds to hire a contractor to manage its BID, without competitive bidding as before, then 
the current top-heavy and oligarchic management-scheme must be addressed and amended. Such 
management promotes unrest in this and other B I Ds in this City. It generates a cause for leaving Hollywood. 

E.g, there is no reason for allowing the manager to receive a percentage as fee for letting a subc<•Htract. 
Appearance of bribery aside, the manager benefits ifthe contract gouges the BID. Yet that is the prtsumed 
modus operandi therein; at least it was while I was Director and !complained about the practice to no avail. 

Presently the substation for the Security subcontractor, and the substation for the Management subcontra< :to':, lie 
within the District's proposed boundary. They are accessible if not always quickly-responsive. E:ut the 
principal office for the Management subcontractor is far away in the San Fernando Valley and theM anager 
is almost never accessible because of various excuses. 

The Management subcontractor currently- employed a very-capable person at the Media's substation. He was 
previously employed at City Hall and is highly-familiar with routines and personnel there. 

I believe the top-heaviness will be relieved if that person becomes the B I D Manager and the personnel 
in San Fernando Valley are discharged. That person is capable-enough to manage the B I D, reduce 
unnecessary Directors' gatherings, and, balance the books more-thriftily. 

There is no doubt he will forcefully-attack the B I D's serious scofflaw-problems which threaten its viabil i :y and 
which the Valley manager apparently declines to address. He knows how to exercise City's "muscle". 

There is no doubt that he will employ technology, which the Valley manager apparently will not, thereby making 
the B I D safer and more-efficient but at reasonable cost. 

There is little doubt that he will render the B I D more open and responsive to legitimate complaints. 

There is little doubt that he could prohibit the continued domination of the oligarchy, by revising the r 1les by 
which they perpetuate their stranglehold on nominations and elections of Directors. 

In my professional opinion, the foregoing will not happen without appropriate intervention by the City. 

9. Proposal is not a renewal but constitutes a "new" District; its initial term is limited to 5 not te11 years 

Section 36222 (h), Stats 2013,plainly and unambiguously states: 
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"In a new district, the maximum number of years shall be five." 

The boundary of the new District does not match the boundary of the oid district. It constitutes a '·new" 
district. And, parcels which the expired-district will "seize" by force majeure require re-evaluation sooner than 
a ten year period (actually 15 years counting the initial five-year period preceding the ten years allowed a fie:· the 
five-years of "trial" as a B I D) permits. 

Do not swallow the District's improper attempt to call a "new, bigger boundary" an "old boundary''. 

10. Proposal fails to provide for separate vote for or against annexation into the former BID by tltt~ area 
proposed to be consolidated into the "new" BID 

In 2, supra, it was pointed-out that the peculiarity of the present District is that it is controlled by at! oligarchy 
which brooks no attention to minority-landowners. If the voting is performed and counted as a single unit, 
the area to be consolidated necessarily is disenfranchised per se. It may as-well not vote either way. 

If the area to be consolidated is counted separately, then it will have an appropriate option reg :trding 
whether or not to be part of the consolidation. 

If the constitutionally-defective Plan existing today is the object to be voted-on, then of course the :trt'a to 
be annexed in the "new" District would s~nsibly-reject joining into consolidation. 

Section 57075.5, Government Code, permits voters within an area to be "annexed" into a consolidated area to 
vote as a separate unit in favor or not, in a "city of more than 100,000 residents [ ] in a county with a 
population of over 4,000,000". 

I believe the City should count the vote separately for the area to be consolidated, and if not more than 
the required margin is achieved the area should be withdrawn from the new B I D. 

Only by adopting the above could the City claim the proposed annexation is not hostile and not disenfranchising. 

The foregoing is not all of what is undesirable and unconstitutional with respect to enacting the "new" 
Hollywood Media B I D with the given-set of unconstitutional documents. 

But it is more than sufficient for the City to insist that the Plan be amended substantially before i1t may 
be approved. 

The City cannot afford to lose its industrial Media entrepreneurs. Atlanta and Vancouver among others 
will get them if the B I D continues its course as-is. 

Mark my "expert" words. 

m 

Encl Santa Clara, with law commentaries 

Respectfully submitted, 

J. H. McQuiston, P.E. #6091 

Owner of APN 5532-030-008 
(1035 North Orange Drive) 
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44 Cai. 4th 431, 187 P.3d 37, 79 Cal. Rptr. 3d 312 (2008) 
Silicon Valley Taxpayers v. Santa Clara Co. OSA 

Filed 7/14/08. Superior Ct. Nos. 1-02-CV804474 and 1-03-CV000705 435 
Silicon Valley Taxpayers Association, Inc. (Plaintiff and Appellant) Tony J. Tanke, 2050 Lyndell Terrae<:, Suite 
240 Davis, CA; Law Offices of Gary Simms, Gary L. Simms; Howard Jarvis Taxpayers Associati Jn and 
Timothy Arthur Bittle for Plaintiffs and Appellants. Aaron L. Katz as Amicus Curiae on behalf ofPlainti ffs and 
Appellants. James Sherman Burling and Harold E. Johnson for Pacific Legal Foundation as Amicus Cur aeon 
behalf of Plaintiffs and Appellants. Pahl & Gosselin, F enn C. Horton III and Karen Kubala McCay for Cali fc rnia 
Apartment Association as Amicus Curiae on behalf of Plaintiffs and Appellants. Bell, McAndrews & HiJtachk 
and Thomas W. Hiltachk for Apartment Association of Greater Los Angeles, Apartment Association of<]r{:ater 
Inland Empire, Burbank Chamber of Commerce and Lodi Association of Realtors as Amici Curiae on ht:half 
of Plaintiffs and Appellants. Jack Cohen for Jonathan M. Coupal as Amicus Curiae on behalf of Plaintiffs and 
Appellants. Eric Grant for Alameda County Taxpayers Association, Association of Concerned Tax Jayers, 
League of Placer County Taxpayers, Pomona Coalition for Better Government, Sacramento County Ta> payers 
League, Solano County Taxpayers Association, United Organization ofTaxpayers, Valley Taxpayers Co 1lition, 
Ventura County Taxpayers Association andY olo County Taxpayers Association as .Amici Curiae on b{ half of 
Plaintiffs and Appellants. 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, James R. Parrinello, John E. Mueller, Christopher E. ~:Jjnnel 
and Sean P. Welch for Defendant and Respondent. Hopkins & Carley and Jay M. Ross for S&'1 Jose Silicon 
Valley Chamber of Commerce and Silicon Valley Manufacturing Group as Amici Curiae on behalf of 
Defendant and Respondent. McMurchie Law Firm and David W. McMurchie for The Mosquito and \'ector 
Control Association of California and California Special Districts Association as Amici Curiae on bt: half of 
Defendant and Respondent. Steven M. Woodside, County Counsel, Sue Andra Gallagher and Kn.hleen 
Larocque, Deputy County Counsel; and Elizabeth Strauss for California State Association of Counties and 
League of California Cities as Amici Curiae on behalf of Defendant and Respondent. Timothy N. Washburn 
for Sacramento Area Flood Control District as Amicus Curiae on behalf of Defendant and Resp<,ndent. 
Willoughby, Stuart & Bening and Bradley A. Bening for San Jose Silicon Valley Chamber ofCommer.>~ and 
Silicon Valley Leadership Group as Amici Curiae on behalf of Defendant and Respondent. Shute, Mihaly & 
W einbergeer, Ellen J. Garber and Winter King for Committee for Green Foothills, Greenbelt Alliance, Planning 
and Conservation League and Sierra Club as Amici Curiae on behalf of Defendant and Respondent. Ann Miller 
Ravel. County Counsel (Santa Clara) and Katherine Harasz, Deputy County Counsel, for County ofSant1 Clara 
as Amici Curiae on behalf of Defendant and Respondent. Heller Ehrman White & McAuliffe, Vanessa 01tilie 
Wells, Ingrid S. Leverett and David A. Thomas for The Trust for Public Land as Amicus Curiae on bt:hatf of 
Defendant and Respondent. 437 
OPINION 

CHIN, J. 
In 1996, Proposition 218 1 limited local government's ability to impose real property assessments in. two 

significant ways. An assessment can be imposed only for a "special benefit" conferred on real property (a r:. XIIl 
D, § 2, subd. (b)), and the assessment on any parcel must be in proportion to the special benefit confemxl on 
the particular parcel. (A..'i. XIII D, § 4, subd. (a)) 

In 2001, the Santa Clara County Open Space Authority (OSA) imposed a countywide assessment to Hmd a 
program to acquire, improve, and maintain unspecified open space lands in the county. Plaintiff:; sued, 
challenging that assessment on the grounds that it fails to satisfy the special benefit and proportbmlity 
requirements of Proposition 218. 

To decide whether OSA's 2001 assessment violates article XIII D, we must first determine the appnp,·iate 
standard of judicial review of a local governmental agency's assessment determination. We concluje that 
Proposition 218 requires courts to make an independent review of local agency decisions that are gove1 red by 
express constitutional provisions, as in this case, and that OSA's assessment does not comply with the Decial 
benefit and proportionality requirements of article XIII D. 

1 Article XIII D of the California Constitution (article XIII D). 



I. FACTUAL AND PROCEDURAL HISTORY 
A. The Creation of OSA and the 1994 Special Assessment District 

In 1992, the Santa Clara County Open-Space Authority Act (Pub. Res. Code,§ 35100 et seq.) create<! OSA, 
with the express purpose of acquiring and preserving open space within the county to counter the con'rersion 
ofland to urban uses, to preserve quality of life, and to encourage agricultural activities. (Pub. Res. Code, § 
35101, subd. (a).) The act provides no particular method to fund open space acquisitions, but it authoriz{ s OSA 
to levy special assessments under the Streets and Highways Code. (Pub. Res. Code, § 35173.) OSA's 
jurisdiction included all Santa Clara 438 County lands except those already within 
the boundaries of the Midpeninsula Regional Open-Space District. 

In 1994, OSA formed an original assessment district under the authority of the Landscape and Lighti rg Act 
of 1972 (LLA).2 (Sts. & Hy. Code,§ 22500 et seq.) OSA levied an annual special assessment on the district's 
property owners to acquire and preserve open space land under the LLA's procedures. Certain tiD payers 
challenged the 1994 assessment, but the Court of Appeal upheld it. The 1994 assessment raised approximately 
$4 million annually and allowed OSA to purchase thousands of acres of open space lands.3 

B. The Creation of the 2001 Assessment District and the Passage of Proposition 218 
In 2000, OSA determined that it needed additional annual funding to purchase open space. To raise these 

additional funds, OSA considered forming an additional assessment district. However, in 1996, Califomic voters 
had passed Proposition 218 to "significantly tighten the kind of benefit assessments" an agency can levy c n real 
property (Ballot Pamp., Gen. Elec. (Nov. 5, 1996) argument in favor of Prop. 218, p. 76) and to "plc•tect[] 
taxpayers by limiting the methods by which local governments exact revenue from taxpayers witho1r: 1heir 
consent." (Ballot Pamp., Gen. Elec., supra, text of Prop. 218, § 2, p. 108, reprinted in Historical Nots. 2A 
West's Ann. Const. (2008 supp.) foiL Cal. Const., art. XIII C, p. 85 (Historical Notes).) 

To achieve these goals, Proposition 218 tightened assessment requirements and definitions, imposed stricter 
procedures on agencies, and shifted traditional presumptions that had favored assessment validity. (ArL XIII 
D, §§ 2, subd. (i), 4.) Under Proposition 218's procedures, local agencies must give the recOid owners of all 
assessed parcels written notice of the proposed assessment, a voting ballot, and a statement disclosing that a 
majority protest will prevent the assessment's passage. (Art. XIII D, § 4, subds. (c), (d).) The pr•Jposed 
assessment must be "supported by a detaiied engineer's report." (Art. XIII D, § 4, subd. (b).) 

At a noticed public hearing, the agencies must consider all protests, and they "shall not impose an assessment 
if there is a majority protest." (Art. XIII D, § 4, subd. (e).) Voting must be weighted "according 10 the 
proportional financial obligation of the affected property." (Ibid.t 439 
OSA explored the possibility of creating a second assessment district that would comply with the new 

provisions of Proposition 218. As a first step, the OSA Board of Directors (OSA Board) authorized a r·oll of 
Santa Clara County property owners to determine whether they would support an assessment to fw1d the 
purchase of additional open space. The poll showed that approximately 55 percent of property owners 'Nould 
likely support up to a $20 per year property tax 
increase for acquiring and maintaining open space lands. 
The OSA Board hired Shilts Consultants, Inc. (SCI) to prepare the engineer's report. That report stated 1r.at the 
assessment would fund the "[a]cquisition, installation, maintenance and servicing" of open space land~: for 
recreation, conservation, watersheds, easements, and similar purposes. Although the SCI report identified areas 
OSA was considering for potential acquisition and 
improvement and outlined general considerations OSA would use to identify and acquire open space l; mds, it 

identified no particular parcels to be acquired and no 

2 An" '[a]ssessment district' means the district of land to be benefited by the improvement and to be specially as~essed to 
pay the costs and expenses of the improvement and the damages caused by the improvement." (Sts. & Hy. Code, § I 0008.) 

3 The 1994 special assessment is not at issue in this case. 
4 In I 997, the Legislature codified and detailed the notice, hearing, and protest procedures in the Proposition 2 I 8 < >mnibus 

Implementation Act. (Gov. Code § 53750 et seq., added by Stats. I 997, ch. 38, § 5.) These statutory provisions eoressly 
supersede any others that apply to the levy of a new assessment. (Gov. Code § 53753, subd. (a).) These procedures are 
incorporated by reference into the LLA. (Sts. & Hy. Code, § 22588.) 



particular areas to be prioritized. 
The proposed 2001 assessment district included all Santa Clara County lands that were in the 1994 asse~;ment 
district. The proposed assessment district included approximately 314,000 parcels and over 800 squar~~ miles 
containing over 1,000,000 people. The SCI engineer's report identified the special benefits that would Lccrue 
to the assessed parcels, estimated the proportion of ali the benefits that could be considered special, sel the 
assessment for a single-family home at $20 per year, and provided a formula for estimating the proportionate 
special benefit that other property on the tax rolls would receive. Using the $20 property tax increa:;e per 
single-family home, the SCI engineer's report calculated that the assessment would produce an approximately 
$8 million increase in OSA's budget. 

The OSA Board accepted and filed the engineer's preliminary report and authorized an assessmen. ballot 
proceeding. On September 1, 2001, OSA mailed an informational pamphlet to all of the approximately 314 .000 
property owners within the proposed district. The pamphlet described the assessment district and OSA 's goal 
of raising about $8 million annually to acquire open space lands within the county. 

On September 14, 2001, OSA mailed a notice of the proposed assessment and an official ballot to all affected 
property owners. On October 25, 2001, OSA conducted an informational meeting, at which OSA's general 
manager 440 an.d special counsel and a representative from SCI responded to nu nero us 
questions from the public. The formal public hearing was held on November 8, 2001. On December 13, 2001, 
OSA reported the results of the balloting at a public hearing. Of the approximately 314,000 official ballots 
mailed, OSA received only 48,100 responses, a return of approximately 15 percent. Of those responses, 32.127 
(66.8 percent) voted in favor of the assessment, while the rest voted "no" (33.2 percent). The returned ballots 
were weighted in proportion to the amount each parcel was to be assessed, making the final tally 50.9 percent 
in favor and 49.1 percent opposed. Plaintiff Silicon Valley Taxpayers Association (SVTA) objectee to the 
results on procedural grounds no longer relevant to the issues raised here. The final engineer's report, which was 
before OSA at the December meeting, contained some changes from the draft report filed in Septerr: ber. In 
particular, the final report emphasized that the "overriding" and "most important" criterion for OSA tc llse in 
acquiring open space was that the acquired lands be distributed throughout OSA' s jurisdiction. At the cond usion 
of the December hearing, the OSA Board approved the results, accepted the final engineer's rep01 t and 
established the new assessment district. 

A year and a half later, the OSA Board renewed the assessment for 2003- 2004 and added a cost-of-living 
increase of $0.34 per parcel. 

C. Procedural History 
SVT A, Howard Jarvis Taxpayers Association, and several individual taxpayers (collectively plaintiffs) filed 

this action for a writ of mandate, declaratory relief, and an injunction seeking to invalidate the 2001 asse~ sment. 
Plaintiffs' second amended complaint contains two causes of action: the first alleges that OSA' s not c e and 

balloting procedures did not comport with Proposition 218 and the Government Code; the second cha Jenges 
the substantive validity ofthe assessment under Proposition 218 and the Landscaping and Lighting At:1. 

The parties filed cross-motions for summary judgment or, in the alternative, summary adjudication. Tbe court 
issued an order granting summary adjudication in favor of OSA on the second cause of action. 

After the OSA Board renewed its assessment for the 2003-2004 fiscal year, plaintiffs filed a second c.wsuit 
challenging that assessment. The new complaint contained allegations similar to those in the original · c wsuit 
and added claims contesting the increase in the new assessment. The two cases were then consolidattd. The 
court issued an order granting summary adjudication 441 in OSA's favor ·)0 the 
remaining causes of action. Based on that order and the previous order in the first lawsuit, the court t!nt~red 
judgment in favor of OSA. 

In a two-to-one decision, the Court of Appeal affirmed the trial court's judgment. The majority hdd that 
Proposition 218 had altered the traditionally deferential standard of review by eliminating the presumption that 
an assessment was valid. Nevertheless, the majority held that courts should still accord the final leg: slative 
determination substantial deference, as long as the agency had followed Proposition 218's procedural 
requirements in levying the challenged assessment, and as long as substantial evidence in the admini:;trative 
record supported the agency's finding that the benefits were special. Using this limited scope of revi•!W, the 
majority determined that the engineer's report supported OSA's determination of special benefts and 



proportionality. 
In her dissent, Justice Bamattre-Manoukian disagreed with the majority regarding the standard of review. In 

her view, the drafters of Proposition 218 had specifically targeted the deferential standard of review for chang e. 
Because the validity of a post-Proposition-218 assessment is now a constitutional question, she asserted that 
courts should exercise independent judgment in determining whether an assessment complies with arti< Ie XIII 
D's procedural and substantive requirements. The dissent independently analyzed the engineer's firdings 
concerning special benefits and proportionality and conciuded that the identified benefits did not compl:; with 
Proposition 218's legal requirements. 

We granted plaintiffs' petition for review. 
H. DISCUSSION 

Plaintiffs contend that because state constitutional provisions now govern assessments, courts should apply 
an independent standard of judicial review to determine their validity. They claim that, in this case, the $20 
flat-rate levy is an invalid assessment because it fails to satisfY several provisions of article XIII D, section 4, 
and that the levy is in essence a "special tax." They argue further that, because OSA neither sought nor oh1.ained 
the mandatory two-thirds voter approval for a special tax as required by Proposition 13, the $20 flat-rat.;~ levy 
violates both Propositions 13 (Cal. Const., art. XIII A) and 218. In discussing these claims, we first discus~; the 
nature of special assessments before the enactment of Proposition 218, their relationship to Proposition 1 :; taxes, 
and how Proposition 218 changed the law governing assessments. 

As explained below, we agree with plaintiffs' contentions. 442 
We explained the nature of a special assessment in Knox v. City of Orland (1992) 4 Cal.4th 132, (Knox), a 

pre-Proposition 218 case. A special assessment is a" ' " 'compulsory charge placed by the state up:m real 
property within a pre- determined district, made under express legislative authority for defraying in whole or in 
part the expense of a permanent public improvement therein ... .' "[Citation.]' [Citation.] In this regard, a 
special assessment is 'levied against real property particularly and directly benefited by a local impro'rement 
in order to pay the cost of that improvement.' [Citation.] 'The rationale of special assessment[s] is 1hm the 
assessed property has received a special benefit over and above that received by the general public. The general 
public should not be required to pay for special benefits for the few, and the few specially benefited should not 
be subsidized by the general public. [Citation.]' [Citation.] .... "A tax, on the other hand, is very di lerent. 
Unlike a special assessment, a tax can be levied' "without reference to peculiar benefits to particular indi' 1 ,duals 
or property." ' [Citations.] Indeed, '[n]othing is more familiar in taxation than the imposition of a tax upon a 
class or upon individuals who enjoy no direct benefit from its expenditure, and who are not responsible 1or the 
condition to be remedied.' [Citations.] .... 

"Therefore, while a special assessment may, like a special tax, be viewed in a sense as having been le' ied for 
a specific purpose, a critical distinction between the two public financing mechanisms is that a ;; Jecial 
assessment must confer a special benefit upon the property assessed beyond that conferred generally." (Knox, 
supra, 4 Cal.4th at pp. 141-142.) 

We explained the history of Proposition 218 in Apartment Assn. of Los Angeles County, Inc. v. City of Los 
Angeles (2001) 24 Cal.4th 830 (Apartment Assn.):" 'Proposition218 can best be understood against its hi~:torical 
background, which begins in 1978 with the adoption of Proposition 13. "The purpose ofProposition 13 was to 
cut local property taxes. [Citation.]" [Citation.] 

Its principal provisions limited ad valorem property taxes to 1 percent of a property's assessed valuati c·n and 
limited increases in the assessed valuation to 2 percent per year unless and until the property changed hands. 
(Cal. Const., art. XIII A,§§ 1, 2.) 

" 'To prevent local governments from subverting its limitations, Proposition 13 also prohibited cccnties, 
cities, and special districts from enacting any special tax without a two-thirds vote of the electorate. (Cal. : onst., 
art. XIII A, § 4; Rider v. County of San Diego (1991) 1 Cal. 4th 1, 6-7 [2 Cal.Rptr. 2d 490, 820 P .2d . 000] .) 
It has been held, however, that a special assessment is not a special tax within the meaning of Proposition 13. 
(Knox v. City of Orland (1992) 4 Cal.4th 132, 141 [14 Cal.Rptr.2d 159, 841 P.2d 144], and cases cited.) 
Accordingly, a special assessment could be imposed without a two-thirds vote. 443 

"'In November 1996, in part to change this rule, the electorate adopted Proposition 218, which added articles 
XIII C and XIII D to the California Constitution. Proposition 218 allows only four types oflocal pro pert;, taxes: 



(1) an ad valorem property tax; 
(2) a special tax; 
(3) an assessment; and 
(4) a fee or charge. (Cal. Const., art. XIII D, § 3, subd. (a)(l)-(4); see also [ id.], § 2, subd. 9 (a).) 

It buttresses Proposition 13's limitations on ad valorem property taxes and special taxes by placing ana l·Jgous 
restrictions on assessments, fees, and charges.' (Howard Jarvis Taxpayers Assn. v. City of Riverside (19•N>J 73 
Cal.App.4th 679, 681-682.)" (Apartment Assn., supra, 24 Ca1.4th at pp. 836-837.) 

Proposition 218 restricts govemment's ability to impose assessments in several important ways. 
First, it tightens the definition of the two key findings necessary to support an assessment: special bendit and 

proportionality. An assessment can be imposed only for a "special benefit" conferred on a particular prJp•~rty. 
(Art. XIII D, §§ 2, subd. (b), 4, subd. (a).) A special benefit is "a particular and distinct benefit over anc .1bove 
general benefits conferred on real property located in the district or to the public at large." (Art. XIII D, § 2, 
subd. (i).) The definition specifically provides that "[g]eneral enhancement of property value does not consttute 
'special benefit.' "(Ibid.) 

Further, an assessment on any given parcel must be in proportion to the special benefit conferred Jn that 
parcel: 

"No assessment shall be imposed on any parcel which exceeds the reasonable cost ofthe proportional ; ::>ecial 
benefit conferred on that parcel." (Art. XIII D, § 4, subd. (a).) "The proportionate special benefit derived h:1 each 
identified parcel shall be detennined in relationship to the entirety of the capital cost of a public improvement, 
the maintenance and operation expenses of a public improvement, or the cost of the property-related ''~rvice 
being provided." (Ibid.) 

Because only special benefits are assessable, and public improvements often provide both generall::endits 
to the community and special benefits to a particular property, the assessing agency must first "separatf the 
general benefits from the special benefits conferred on a parcel" and impose the assessment only for the Decial 
benefits. (Art. XIII D, § 4, subd. (a).) 

Second, as described above, Proposition 218 established strict procedural requirements for the impos tic·n of 
a lawful assessment. (Ante, at pp. 3-4.) 

A. Standard of Review 
Before Proposition 218 was passed, courts reviewed quasi-legislative acts of local govemmental agendes, 

such as the formation of an assessment district, under a deferential abuse of discretion standard. (Knox, ,t·upra, 
4 Cal.4th at pp. 145-149; Dawson v. Town of Los Altos Hills (1976) 16 Cal.3d 444 676, (,g4-685 
(Dawson).) Because it was recognized that "the establishment of a special assessment district takes r hce as 
a result of a peculiarly legislative process grounded in the taxing power of the sovereign," the scope of judicial 
review of such actions was "quite narrow." (Dawson. supra, at pp. 683-684; id. at p. 684 [" 'The b•Mrd of 
supervisors is the ultimate authority which is empowered to finally determine what lands are benefitted ar d what 
amount of benefits shall be assessed against the several parcels benefitted ... .' "].) 

Accordingly, the standard of review was as follows: "A special assessment finally confirmed by a local 
legislative body in accordance with applicable law will not be set aside by the courts unless it clearly ~ ppears 
on the face of the record before [the legislative] body, or from facts which may be judicially noticed, tlMt the 
assessment as finally confirmed is not proportional to the benefits to be bestowed on the properties to be a::~.e;sed 
or that no benefits will accrue to such properties." (Dawson, supra, 16 Cal. 3d at p. 685; see also Knox, supra, 
4 Cal.4th at p. 146.) Under the Dawson/Knox standard of review, courts presumed an assessment wa:; nlid, 
and a plaintiff challenging it had to show that the record before the legislative body "clearly" did not ~up port 
the underlying determinations ofbenefit and proportionality. (See also Lent v. Tillson (1887) 72 Cal. 4C4, 429 
[judicial interference is warranted only "when the courts can plainly see that the legislature has no really 
exercised this judgment at all, or that manifestly and certainly no such benefit can or could reasonably ha' •e been 
expected to result"].) 

The drafters of Proposition 218 specifically targeted this deferential standard of review for cllange. 
Article XIII D, section 4, subdivision (f), provides: 

"In any legal action contesting the validity of any assessment, the burden shall be on the ag~; ncy to 
demonstrate that the property or properties in question receive a special benefit over and above the ten~fits 



conferred on the public at large and that the amount of any contested assessment is proportional to, :md no 
greater than, the benefits conferred on the property or properties in question." In determining the effect o1· article 
XIII D, section 4, subdivision (f), we apply the familiar principles of constitutional interpretation, the aim of 
which is to "determine and effectuate the intent of those who enacted the constitutional provision at i:>sue." 
(Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409, 418.) 

"The principles of constitutional interpretation are similar to those governing statutory construction." 
(Thompsonv. DepartmentofCorrections (2001) 25 Cal.4th 117, 122.) Ifthe language is clear and unambif:uous, 
the plain meaning governs. (People v. Lopez (2003) 31 Cal .4th. 1051, 1056.) But if the language is 4 4 5 
ambiguous, we consider extrinsic evidence in determining voter intent, including the Legislative Ardyst' s 
analysis and ballot arguments for and against the initiative. (People v. Canty (2004) 32 Cal.4th 1266. 1281; 
People v. Rizo (2000) 22 Ca1.4th 681, 685.) 

Article XIII D, section 4, subdivision (f), states that the agency has the burden of demonstrating special teaefit 
and proportionality in any legal action contesting the validity of any assessment. Although it is clear tba1 the 
voters intended to reverse the usual deference accorded governmental action and to reverse the presumrtion of 
validity by placing the "burden" on the agency, the provision does not specify the scope of that btJrden. 
Because the language imposing a "burden" on the agency is somewhat imprecise, we look to the ballot 
materials as further indicia of voter intent. 

The Legislative Analyst explained to the voters that Proposition 218 was designed to "constrai 1 local 
governments' ability to impose ... assessments .... "and to "place extensive requirements on local govemnents 
charging assessments." (Ballot Pamp., Gen. Elec., supra, analysis of Prop. 218 by the Legis. Analyst, J. 73.) 
Addressing the burden of demonstration language of proposed article XIII D, 
section 4, subdivision (f), the Legislative Analyst explained: "Currently, the courts allow local governments 

significant flexibility in detennining fee and assessment amounts. In lawsuits challenging property ft·es and 
assessments, the taxpayer generally has the 'burden of proof to show that they are not legal. This rr:t~asure 
shifts the burden of proof in these lawsuits to local government. As a result, it would be easier for ta} payers 
to win lawsuits, resulting in reduced or repealed fees and assessments." (Ballot Pamp., Gen. Elec., supn·, at p. 
74.) Or stated another way, Proposition 218 was intended to make it more difficult for fu! assessmert tJ be 
validated in a court proceeding. 

As the dissent below points out, a provision in Proposition 218 shifting the burden of demonstrati )11 was 
included in reaction to our opinion in Knox. The drafters ofProposition 218 were clearly aware of K~(•X and 
the deferential standard it applied based on Dawson, supra, 16 Cal. 3d 676. The argument in favor ofProposition 
218 referred to a "growing list of assessments imposed without voter approval" after Proposition 13 that a:·e in 
fact special taxes. As one example of several named abuses of the assessment process, it specified tha: ''[i]n 
Northern California, taxpayers 27 miles away from a park are assessed because their property supr·osedly 
benefits from that park." (Ballot Pamp., Gen. Elec., supra, argument in favor of Prop. 218, p. 76.) The re1{-rence 
to 27 miles was based on the facts of Knox, which involved an assessment to raise funds to maintai.1 five 
existing parks serving four school districts. We upheld the assessment, deferring to the City of Orland· s 446 

determination that the property owners were "uniquely benefitted by the proximity of these facili:ies to 
their properties" (Knox, supra 4 Cal.4th at p. 149), although the assessment district contained 42,300 acres of 
land and geographically consisted of the entire city and portions of outlying areas in Glenn County. (I d. at p. 
137, fn. 5.) 

Also, in Knox, we declined a request to reevaluate the Dawson deferential standard of review for s Jccial 
assessments, finding "no basis" for requiring the assessing agency to bear the burden ofproof"in the <:ontext 
of benefit assessments." (Knox, supra, 4 Cal.4th at p. 147.) The Knox plaintiffs argued that, as in Bectumont 
Investors v. Beaumont-Cherry Valley Water Dist. (1985) 165 Cal.App.3d227, 235, the local agency should bear 
the burden of proof in establishing the validity of a special assessment, and we should reassess the tracitiJnal 
standard of review that we reaffirmed in Dawson. (Knox, supra, 4 Cal. 4th at pp. 146-14 7.) 

In rejecting the argument, we distinguished benefit assessments from the development fees in Beaumont, 
noted the different statutory contexts, and refused to change the deferential standard of review. (Ibid.) Thus, 
it appears that the inclusion of the burden of demonstration language was intended to supply the "basis'' fc,und 
lacking in Knox, and that the drafters of Proposition 218 particularly targeted Knox. 



As further evidence that the voters sought to curtail local agency discretion in raising funds, Proposition 218's 
preamble includes an express statement of purpose: "The people of the State of California hereby find and 
declare that Proposition 13 was intended to provide effective tax relief and to require voter approva' Jf tax 
increases. However, local governments have subjected taxpayers to excessive tax, assessment, fee and charge 
increases that not only frustrate the purposes of voter approval for tax increases, but also threaten the economic 
security of all Californians and the California economy itself. This measure protects taxpayers by limiting the 
methods by which local governments exact revenuefrom taxpayers without their consent." (Ballot Pamp., .• upra, 
text of Prop. 218, § 2, p. 1 08; Historical Notes, supra, p. 85; People v. Canty, supra, 32 Cal.4th at p. 1280 ("In 
considering the purpose oflegislation, statements of the intent of the enacting body contained in a preamble, 
while not conclusive, are entitled to consideration"].) In passing Proposition 218, the voters clearly so :.1ght to 
limit local government's ability to exact revenue under the rubric of special assessments. 

The Court of Appeal majority below recognized that the voters intended to change the deferential standard 
of review: "[B ]y placing the burden to demonstrate special benefit and proportionality on the agency t 1-~ new 
law must now require that which Lent held was not necessary, i.e., that the record contain affirmative e' idence 
ofthetwo substantive bases for the assessment." 447 Nevertheless, the majority maint:rined 
that courts should continue to give deference to the local agency's assessment decision (an act of a leg slative 
body) for two reasons. 

First, "the constitutional separation of powers demands that we give it deference. (Cal. Canst., art. JH, § 3; 
[citations].)" 

Second, if the challenged assessment was levied according to Proposition 218's procedural requiruaents, 
courts will continue to accord the final legislative determination substantial deference. Otherwise, "invalidating 
an assessment that received the support of a majority of the property owners would frustrate the will of those 
property owners." 

The majority concluded that the scope of judicial review was "limited." Accordingly, the majority stat<.~d the 
new standard of review as follows: "A special assessment finally confirmed by a local legislative ({tdy in 
accordance with applicable law will not be set aside by the courts so long as the local legislativ ~ body 
demonstrates, by reference to the face of the record before that body, that the property or properties in q'I·~~tion 
will receive a special benefit over and above the benefits conferred on the public at large and that the un•Junt 
of any contested assessment is proportional to, and no greater than, the benefits conferred on the pror uty or 
properties in question. In all other respects, such an assessment shall not be set aside by the courts u 1less it 
clearly appears on the face of the record before the legislative body, or from facts which may be judicially 
noticed, that the assessment constitutes a manifest abuse of discretion." 

Under the majority's standard, an assessing agency's determinations regarding whether benefits are Dt:cial 
and proportional under the state Constitution must be affirmed if substantial evidence supports them. Although 
the substantial evidence standard is less deferential than the Dawson/Knox standard of review, it neverthdess 
is still highly deferential. (Crawford v. Southern Pacific Co. (1935) 3 Cal.2d 427, 429 [power of appella1 e court 
begins and ends with a determination as to whether there is any substantial evidence, contradicted or 
uncontradicted, to support conclusions below];JessupFarmsv. Baldwin (1983) 33 Cal.3d 639,660 [reviewing 
court views the evidence in the light most favorable to the prevailing party, giving it the benefit o ~every 
reasonable inference and resolving all conflicts in its favor].) The majority's choice of the deferential 
substantial evidence standard comported with its emphasis on the constitutional separation of powers d<,ctrine, 
the legislative character of the assessment determinations at issue, and the consent of the weighted maj1>rity of 
property owners in the district. 

However, a valid assessment under Proposition 218 must not only be approved by a weighted majority of 
owners under the procedural requirements in article XIII D, section 4, subdivisions (c), (d), and (e), but must also 

448 satisfY the substantive requirements in section 4, subdivision (a). (Art. XIII D, § 4, subds. (a), 
(c)-( e).) These substantive requirements are contained in constitutional provisions of dignity at least equc I to the 
constitutional separation of powers provision. (Cal. Canst., art. III,§ 3.) 

Before Proposition 218 became law, special assessment laws were generally statutory, and the constit Llti ~mal 
separation of powers doctrine served as a foundation for a more deferential standard of review by the co1.1rts. 
But after Proposition 218 passed, an assessment's validity, including the substantive requirements, i:; ltlOW 



a constitutional question. "There is a clear limitation, however, upon the power of the Legislature to r·~gulate 
the exercise of a constitutional right." (Hale v. Bohannon (1952) 38 Cal.2d 458, 471.) 

" ' [A ]11 such legislation must be subordinate to the constitutional provision, and in furtherance of its p11rpose, 
and must not in any particular attempt to narrow or embarrass it.' " (Ibid.) Thus, a local agency actiu;~ in a 
legislative capacity has no authority to exercise its discretion in a way that violates constitmional 
provisions or undermines their effect. 

We"' "must ... enforce the provisions of our Constitution and 'may not lightly disregard or blink a1 ••• a 
clear constitutional mandate.' "'" (State Personnel Bd. v. Department of Personnel Admin. (2005) 37 t=a) .4th 
512, 523.) In so doing, we are obligated to construe constitutional amendments in a manner that effectuates the 
voters' purpose in adopting the law. (Howard Jarvis Taxpayers Assn. v. City of Salinas (2002) 98 Cal.P.pp.4th 
1351, 1355.) Proposition 218 specifically states that "[t]he provisions of this act shall be iih,~raliy 
construed to effectuate its purposes of limiting local government revenue and enhancing ta:q1ayer 
consent." (Ballot Pamp., supra, text ofProp. 218, § 5, p. 109; Historical Notes, supra, p. 85.) 

Also, as discussed above, the ballot materials explained to the voters that Proposition 218 was designed to: 
constrain local governments' ability to impose assessments; 
place extensive requirements on local governments charging assessments; 
shift the burden of demonstrating assessments' legality to local government; 
make it easier for taxpayers to win lawsuits; and 
limit the methods by which local governments exact revenue from taxpayers without their consent. 

Because Proposition218's underlying purpose was to limit government's power to exact revenue and to curtail 
the deference that had been traditionally accorded legislative enactments on fees, assessments, and c n1ges, 
a more rigorous standard of review is warranted. We construe article XIII D, section 4, subdivision (f)-- the 
"burden ... to demonstrate" provision -liberally in light of the proposition's other provisions, and ccrclude 
that courts should exercise their independent judgment in reviewing local agency decisions that have dete mined 
whether benefits are special and whether assessments are proportional to special benefits within the mea1ing 
ofProposition218. (RedevelopmentAgencyv. CountyofLosAngeles(1999) 449 7:i Cal. 
App.4th 68, 74 [courts exercise independent judgment in matters involving constitutional interpretaticrt] see 
People v. Cromer (2001) 24 Cal.4th 889, 894 [courts use independent, de novo review for mixed questions of 
fact and law that implicate constitutional rights].) 

Defendants argue that because a weighted majority of property owners approved the assessment, it furthers 
Proposition 218's emphasis on voter consent, and we should accord deference to those voting owners' 'vishes. 
However, voter consent cannot convert an unconstitutional legislative assessment into a constitution a I one. 
Under Proposition 218, all valid assessments must both clear the substantive hurdles in article XIII D, .;ection 
4, subdivision (a) and be approved by a weighted majority of owners under section 4, subdivisions (c), (d I, and 
(e). 

Moreover, Proposition 218 was designed to prevent a local legislative body from imposing a special tax 
disguised as an assessment. (Apartment Assn., supra, 24 Cal.4th at p. 839 ["The ballot arguments identiJ) what 
was perhaps the drafter's main concern: tax increases disguised via euphemistic re-labeling as 'fees,' 'cb a rges,' 
or 'assessments' "JY The judicial invalidation of an assessment does not thwart the objective of taxpayer 
consent; under Proposition 13, two-thirds of the voters must still approve the proposed revenue source d.e., a 
special tax). (Cal. Const., art. XIII A,§ 4; art. XIII D, § 3, subd. (a)(2).) Neither the separation of powers nor 
property owner consent justifies allowing a local legislative body or property owners (both bound by tl te state 
Constitution) to usurp the judicial function of interpreting and applying the constitutional provisions tbat now 
govern assessments. 

Courts are familiar with the process of determining the constitutionality of the taxes, fees, and asses3 nents 
that local governments impose. (See Richmond v. Shasta Community Services Dist., supra, 32 Cal.4th a1 pp. 

5 The argument in favor of Proposition 218 stated: "After voters passed Proposition 13, politicians created a looph{ !<!in the 
law that allows them to raise taxes without voter approval by calling taxes 'assessments' and 'fees' .... ['if] ... ['if] Prcpm.ition 
218 will significantly tighten the kind of benefit assessments that can be levied." (Ballot Pamp., Gen. Elec., supra, arg1nnent in 
favor of Prop. 2 I 8, p. 76).) It also declared that "Proposition 218 simply give taxpayers the right to vote on taxes a !1 j :>tops 
politicians' end-runs around Proposition 13." (Ballot Pamp., Gen. Elec., supra, rebuttal to argument against Prop. 21~, p 77.) 



418-428 [determination whether charge that water district imposed violated article XIII D restrictions n :qu ired 
de novo review]; Howard Jarvis Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637, 647-65(, .~court 
found that in-lieu fee that city imposed was unconstitutional under article XIII D]; Howard Jarvis Ta;.payers 
Assn. v. CityofRiverside, supra, 73 Cal.App.4th679, 684-690 [question whether existing streetlightasse3:,ment 
was subject to Proposition 218limitations involved court's de novo interpretation ofthe constitution and voc:ers' 
intent];HowardJarvis 450 TaxpayersAssn. v. CityofSalinas(2002)98 Cal.App.4th 1351, 13:i·J.-1359 
[court independently interprets constitutional amendments contained in article XIII D to determine vr]u:ther 
water fee was a property-related fee requiring property owners' vote]; Graber v. City of Upland (2((,2) 99 
Cal.App.4th 424, 429 [question whether local ordinance violated constitutional provisions relating :o tax 
increment financing was subject to de novo review].) 

Accordingly, courts should exercise their independent judgment in reviewing whether assessments thr.local 
agencies impose violate article XIII D.6 

B. The 2001 Special Assessment 
We apply this standard of review to the special assessment in this case to determine whether OSA nwt its 

burden of demonstrating that the assessed properties received a special benefit and that the assessment is 
proportional to that special benefit. 

1. Special Benefits 
"Under Proposition 218, only special benefits are assessable. (Cal. Const., art. XIIID, § 4, subd. (a). 1 Local 

governments may not impose assessments to pay for the cost of providing a general benefit to the comraunity . 
. . . "(City of Saratoga v. Hinz (2004) 115 Cal.App.4th 1202, 1223.) If a proposed project will provide both 
general benefits to the community and special benefits to particular properties, the agency can imr c~s~ an 
assessment based only on the special benefits. It must separate the general benefits from the special bene: its and 
must secure other funding for the general benefits. (Art. XIII D, § 4, subd. (a); Hinz, supra, 115 Cal.P.pp.4th 
at p. 1223.) 

Both before and after Proposition 218 passed, special assessments were distinguished from specie 1 taxes 
through the concept of special benefits. (Knox, supra, 4 Cal.4th at p. 142; Ventura Group Ventures, Inc. v. 
Ventura Port Dist. (2001) 24 Cal.4th 1089, 1106 (Ventura Group Ventures).) In Knox, we referred to a Decial 
benefit as a benefit" 'over and above that received by the general public.' "(Knox, supra, 4 Cal.4th at p. 142.) 
There, we presumed (in the absence of evidence to the 451 contrary) that the presence of well-m<Lin1ained 
open park land contributed to the district's attractiveness and thus was a special benefit because it en 1anced 
the desirability of the residential properties in that district. (Knox, supra, 4 Cal.4th at p. 149.) 

Proposition 218 made several changes to the definition of special benefits. First, Proposition 218 dt fines a 
special benefit as "a particular and distinct benefit over and above general benefits conferred on real p ·operty 
located in the district or to the public at large," with the additional italicized requirement. (Art. XIII D, § 2, 
subd. (i), italics added.) Correspondingly, it emphasizes that "[g]eneral enhancement of property vahtt~ does 
not constitute 'special benefit.' "(Ibid.) Since the "[g]eneral enhancement of property value" is a "general 
benefit[] conferred on real property located in the district" (ibid.), Proposition 218 clearly manda t:s that 
a special benefit cannot be synonymous with general enhancement of property value. Thus, Proposition 
218 tightened the definition of special benefits and broadened the definition of general benefits to irclude 
benefits conferred generally "on real property located in the district." (Art. XIII D, § 2, subd. (i).f 

6 In Not About Water Com. v. Board of Supervisors (2002) 95 Cai.App.4th 982), the Court of Appeal held that courts review 
the creation of a special assessment district under an abuse of discretion standard (I d. at pp. 994-995), but at another x·int it 
references a substantial evidence standard (I d. at p. 986). We disapprove Not About Water Com. v. Board of Supervisors supra, 
95 Cai.App.4th 982, to the extent it is inconsistent with this opinion. 

7 OSA suggests that it can classify general benefits to parcels within the district as special benefits because benefit-to- }J·operty 
language is omitted from article XIII D, section 4, subdivision (f). That subdivision requires the agency "to demonstrate that 
the property or properties in question receive a special benefit over and above the benefits conferred on the public at lug•! and 
that the amount of any contested assessment is proportional to, and no greater than, the [special] benefits conferre1 on the 
property or properties in question." (Art. XIII D, § 4, subd. (f).) OSA disregards the fact that section 4, subdivision (f), r•!quires 
OSA to prove a proportional ''special benefit" to each property as that term is defined in section 2, subdivision (i ,, which 
includes the benefit-to-property component. The additional reference in section 4, subdivision (f), to the "public at ar§,e" is 
surplusage, because that language is already included in section 2, subdivision (i)'s definition of"special benefit." (Se! Voters 



Relying on Harrison v. Bd. ofSupervisors (1975) 44 Cal.App.3d 852 (Harrison), the Court of Appeal rr <::jority 
below commented that "[i]f there is a significant difference between the two definitions [of special I: enefits 
before and after Proposition 218], we do not detect it." Harrison simply held that an increase in pro pert r value 
alone did not amount to a special benefit. (Harrison, supra, 44 Cal.App.3d at pp. 858-859.) This holdtllf. did 
not preclude a determination of special benefit based in part on the general enhancement of property value. 

Moreover, while pre-Proposition 218 case law makes clear that assessments may not be levied for pltlp)ses 
of conferring purely general benefits, courts did not invalidate assessments simply because they provided 
general benefits to the public in addition to the requisite special benefits, and did not demand a strict sep1ration 
of special and general benefits. (See e.g., Knox, 452 supra, 4 Cal. at pp. 137, 149 [upheld vaLci1y of 
assessment for park maintenance despite fact city did not separate general benefits to people outside area and 
to community at large from special benefits to residential parcels]; Allen v. City of Los Angeles (1930) 210 Cal. 
235, 238 ("It would be well within the power of the city council to make the cost of the entire proceedirg rest 
upon the shoulders of the property owners of a given district especially benefited thereby"]; Federal 
Construction Co. v. Ensign (1922) 59 Cal.App. 200,210 (Ensign) ["To invalidate the assessment the general 
public benefit must be the only result of the improvement"; 100 percent of cost of new sewage treatmeJt1 plant 
fully assessable notwithstanding general benefits]; Cal.Jur.3d (2003) Public Improvements,§ 19, p. 901) ["For 
an assessment to be invalid because it confers a general public benefit, the general benefit must be the •)nly 
result of the assessment"].) 

Consequently, the pre-Proposition 218 cases on which the Court of Appeal majority below and OSA 
relied are not instructive in determining whether a benefit is special under Proposition 218. Instead, under 
the plain language of article XIII D, a special benefit must affect the assessed property in a way tnat is 
particular and distinct from its effect on other parcels and that real property in general and the public 
at large do not share.8 (Art. XIII D, § 2, subd. (i).) 

Our examination of the engineer's report supporting the assessments reveals that OSA has failed to neet its 
burden of demonstrating that the assessment is based only on the special benefits conferred on the paiicular 
parcel and is in proportion to those benefits. Various studies supported the listed benefits in the eng incer' s 
report. But, as discussed below, the report's 453 designation of these listed benefits as "s;Joedal" 
failed to satisfy the constitutional requirements for assessments that fund open space acquisitions. 

The engineer's report enumerates seven "special benefits" that the assessment will confer on all reside a ts and 
property owners in the district: 
( 1) enhanced recreational activities and expanded access to recreational areas; 
(2) protection of views, scenery, and other resources; 
(3) increased economic activity; 
( 4) expanded employment opportunity; 
( 5) reduced costs of law enforcement, health care, fire prevention, and natural disaster response; 
(6) enhanced quality of life and desirability of the area; and 

for Responsible Retirement v. Board of Supervisors (1994) 8 Cal. 4th 765, 772-773.) 
8 OSA observes that Proposition 218's definition of"special benefit" presents a paradox when considered with its d !i'inition 

of"district." Section 2, subdivision (i) defines a "special benefit" as "a particular and distinct benefit over and abovt general 
benefits conferred on real property located in the district or to the public at large." (Art. XIII D, § 2, subd. (i), italics added.) 
Section 2, subdivision (d) defines "district" as "an area determined by an agency to contain all parcels which will re;eive a 
special benefit from a proposed public improvement or property-related service." (Art. XIII D, § 2, subd. (d), italics ac c ed.) In 
a well-drawn district u limited to only parcels receiving special benefits from the improvement u every parcel within that district 
receives a shared special benefit. Under section 2, subdivision (i), these benefits can be construed as being general bene i' s :>ince 
they are not "particular and distinct" and are not "over and above" the benefits received by other properties "locate j in the 
district." 

We do not believe that the voters intended to invalidate an assessment district that is narrowly drawn to include only 
properties directly benefitting from an improvement. Indeed, the ballot materials reflect otherwise. Thus, if an assessmer t district 
is narrowly drawn, the fact that a benefit is conferred throughout the district does not make it general rather than specia I. ht that 
circumstance, the characterization of a benefit may depend on whether the parcel receives a direct advantage 1bJl11 the 
improvement (e.g., proximity to a park) or receives an indirect, derivative advantage resulting from the overall public tenefits 
of the improvement (e.g., general enhancement of the district's property values). 



(7) improved water quality, pollution reduction, and flood prevention. 
The report states that the benefit of"[ e ]nhanced recreational opportunities and expanded access to recn Etional 

areas" will be conferred on "all property owners, residents, employees and customers throughout the OS A," and 
that "[a]ll properties will benefit from the assessments .... " It explains that residential properties will benefit 
because "[t]hese improved open space areas will be available to residents and guests of property owners within 
the OSA, thereby making these properties more valuable," and that nonresidential properties will benefit 
because additional recreation areas available to employees will "enhance an employer's ability to attr.td and 
keep quality employees." The "enhanced economic conditions benefit the [nonresidential] property by 111a dng 
it more valuable." The report therefore acknowledges that all people in OSA's territory will benefit broadly, 
generally, and directly from the assessment, resulting in all properties receiving a derivative, indirect benefit. 

Similarly, the report describes the second listed "special benefit" as benefiting everyone in the .Jistrict 
generally ("[p]rotection of views, scenery and other resources values and environmental benefits enjC)ed by 
residents, employees, customers and guests"). 

The report concludes that "[t]hese benefits ultimately accrue to properties because properties ar~~ more 
desirable in areas that offer environmental and economic benefits." 

The report makes no attempt to tie this benefit to particular properties. Instead, it concludes that all pre perties 
throughout the district will receive this benefit equally. "Increased economic activity" and "[ e ]xpanded 

employment opportunity" are also listed in the report as "special benefits." Again, the report states that in< :1 e:1sed 
economic activity and expanded employment opportunity will result from the acquisition of additiond open 
space because increased recreational opportunities will likely attract more people to the county. These p·~ople, 
in turn, will patronize county services and businesses, thereby fostering economic growth and "adciticmal 
employment opportunities for OSA residents." The report broadly concludes that the increased economi;; 454 
activity in the area is "a benefit ultimately to residential, commercial, industrial and institutional prope:iy." 
However, it simply assumes that the resultant increased economic activity will affect people and p ·operty 
throughout the county equally, but makes no direct connection to any particular properties. 

The remaining listed "special benefits" do not satisfy the constitutional requirements either. Rel~'ins on 
various studies, the report claims that because open space and parks promote good health and reduce cri ne and 
vandalism, the county can expect a reduction in health care and law enforcement costs. It reasons that '·I sjuch 
cost reduction frees public funds for other services that benefit properties," and"[ a ]11 ofthese factors ultimately 
benefit property by making the community more desirable and property, in turn, more valuable." The repn 1 also 
asserts that, because open space helps protect water quality and reduce flooding, the costs of public ~1ility 
services for properties in the district will decrease. 

Finally, the report emphasizes that open space areas will "enhance the overall quality oflife and deshtbility 
of the area." All the listed bene tits are general benefits in this case, shared by everyone u all 1.2 million people 
u living within the district. The report does not even attempt to measure the benefits that accrue to pcriicular 
parcels. Indeed, the report describes OSA' s mission, which is "[t]o preserve, protect and manage, for the lt:;e and 
enjoyment of all people, a well-balanced system of urban and non-urban areas of scenic recreatior eel and 
agricultural importance." (Italics added.) OSA is responsible, as the report explains, "for preservi 1g and 
maintaining open space for approximately 1.2 million people residing within its boundaries, representiHg •)Ver 
two-thirds of the population within Santa Clara County." 

Although it is reasonable to conclude that quality-of-life benefits to people living in, working n, and 
patronizing businesses in the district will, in turn, benefit property in the district, such derivative bene; its are 
only "general benefits conferred on real property located in the district or to the public at large." (Art. )(IJI D, 
§ 2, subd. (i).) Moreover, to the extent that the value of property located in a desirable community is enl.hnced, 
this is a "[g]eneral enhancement of property value," and is thus, by definition not a special benefit. (Ibid.) 

In addition, the report's description of general benefits fails to comport with the Constitution. The engineer's 
report acknowledges that the acquisition, maintenance and preservation of open spaces "provide a desrce of 
general benefit to the public at large." But it then asserts that the ratio of general and special benefit that will 
be derived from OSA' s open space acquisition program will be 10 percent general benefit and 90 percent s Jecial 
benefit, based on its determination that general benefit is measured only as 455 the benefit cc n£~rred 
on "individuals who are not residents, employees, customers or property owners" (italics added) in the 



assessment district. 
This distinction finds no support in the Constitution. Under article XIII D, general benefits are not re!:tricted 

to benefits conferred only on persons and property outside the assessment district, but can include benefit~ both 
"conferred on real property located in the district or to the public at large." (Art. XIII D, § 2, subd. (i). italics 
added.) "At large" means"[ n ]ot limited to any particular ... person" or"[ fJully; in detail; in an extended fOJm." 
(Black's Law Diet. (8th ed. 2004) p. 136.) By its plain language, section 2, subdivision (i), does not permi1 OSA 
to choose one segment of the "public at large" to measure general benefit. The "public at large" thus mt·ctns all 
members of the public u including those who live, work, and shop within the district u and not simply tr 11~:ient 
visitors. 

The report assumes that people and property within the district- an area covering over 800 square miles, 
with a population of approximately 1.2 million people - will receive no general benefit at all, only ;; )ecial 
benefits, from OSA' s acquisition of open space. But under these circumstances, "[i]f everything is speci: tl, then 
nothing is special." (Ventura Group Ventures, supra, 24 Cal.4th at p. 1107.) 

Further, we note the validity of this assessment would be questionable even under the pre-Proposition 218 
cases on which OSA relies. (See e.g., Knox, supra, 4 Cal. 4th 132 [assessment valid for maintenance c·f five 
existing parks in four school districts in city]; City of San Diego v. Holodnak (1984) 157 Cal.App.Jc 759 
[assessment valid to fund parks and other public facilities located in new development]; Ensign, supra, 59 
Cal.App. 200 [assessment valid to fund new sewer system].) 

Unlike the assessment here, the assessments in the pre- Proposition 218 cases involved specific, id{ntified 
improvements that directly benefited each assessed property and whose costs could be determined or estimated 
and then allocated to the properties assessed. 

Also, in Knox and Holodnak, the properties assessed received special benefits from the particular park t ec:mse 
of their proximity to park facilities. (Knox, supra, 4 Ca1.4th at p. 149; Holodnak, supra, 157 Cal.App.:;d at p. 
763.) 

Here, with a district of 314,000 parcels, OSA shows no distinct benefits to particular properties abov ~ those 
which the general public using and enjoying the open space receives. The special benefits, if any, that may arise 
would likely result from factors such as proximity, expanded or improved access to the open space, or views 
of the open space. (See Ensign, supra, 59 Cal.App. at p. 217 [property which is specially benefited is '· 'real 
property adjoining, or near the locality of the improvement' "].) But, because OSA has not identified any 
specific open space acquisition or planned acquisition, it cannot show any 456 specific ben~ firs to 
assessed parcels through their direct relationship to the "locality of the improvement." The improvement i;; •Jnly 
to OSA's budget for open space acquisitions. 

Based on the undisputed facts in OSA's record (the engineer's report), OSA has failed to demonstrale that 
the properties in the assessment district receive a particular and distinct special benefit not shared by the district's 
property in general or by the public at large within the meaning of Proposition 218. 

2. Proportionality 
For an assessment to be valid, the properties must be assessed in proportion to the special benefits re.;d ved: 

"No assessment shall be imposed on any parcel which exceeds the reasonable cost of the proportional '>)ecial 
benefit conferred on that parcel." (Art. XIII D, § 4, subd. (a).) "The proportionate special benefit deri\ed by 
each identified parcel shall be determined in relationship to the entirety of the capital cost of a public 
improvement, the maintenance and operation expenses of a public improvement, or the cost c•f the 
property-related service being provided." (Ibid., italics added.) Capital cost is defined as "the cost of acqui~;ition, 
installation, construction, reconstruction, or replacement of a permanent public improvement by an agency." (Art. 
XIII D, § 2, subd. (c), italics added.) 

To satisfy the proportionality requirement, the engineer's report assigned all single-family home~ ir, the 
district one single family equivalent (SFE) unit and assigned other types of property greater or lesser ~.FE's, 
depending on the estimated number of people using those properties. Condominiums received a less~r SFE 
because the average number of people per unit was estimated to be fewer than in an average single- Hunily 
residence. Commercial properties received a higher SFE than single-family residences because greater numbers 
of people use them. Each SFE corresponded to an annual assessment of $20, an amount a majority of 
property owners surveyed would be willing to pay. 



Because all single-family homes were assessed the same $20 amount, the engineer's report assumed that all 
single-family homes throughout the 800-square-mile district would receive an equal special benefit, reg:mlless 
of their proximity to open space areas that might be acquired at some time in the future. The report C4ntains 
no detailed analysis on how specific properties, blocks, school districts, or even cities would benefit fro 1ttheir 
proximity to open space. OSA contends that its assessment is nonetheless valid because it plans to acquir ~ space 
equally throughout the district, and all properties will be equally close to and benefit from open space areas. 

The engineer's report 457 lists 30 priority acquisition areas and identifies a nnnber 
of other "potential acquisition and improvement areas." This, OSA claims, is sufficient to satisfY Proposition 
218's proportionality requirement. 

We disagree. 
The report's proportionality analysis fails to satisfY Proposition 218largely because the special asseBment 

is based on OSA' s projected annual budget of$8 million for its open space program rather than on a calculation 
or estimation of the cost of the particular public improvement to be financed by the assessment. The fi sw·e of 
$8 million was derived from the additional $20 per year in property taxes multiplied by the number of pre perties 
on the tax rolls in the district. 

The $8 million collected for the assessment annually u with an automatic cost-of-living increase u provides 
a continuing source of revenue for OSA's budget. However, the purpose of an assessment is to requiJ~~ the 
properties which have received a special benefit from a "public improvement" "to pay the cost Jf that 
improvement," and not to fund an agency's ongoing budget. (Ventura Group Ventures, supra, 24 Cal. 4th at 
p. 1106, italics added; Knox, supra, 4 Cal. 4th at p. 142) 

The engineer's report generally describes a program to acquire various properties throughout the cot.nty, as 
well as to provide maintenance and servicing of these public areas. Such future acquisitions include, but an~ not 
limited to, "greenbelts, hillsides, viewsheds and watersheds, baylands, riparian corridors, urban open space, 
parklands, agricultural lands, development rights on agricultural lands and other land-use types, conse "'tation 
easements, other property rights, wetlands, utility right-of-ways, surplus school sites, [and] quarries." 

OSA argues its goal is to acquire open space land that is evenly distributed throughout the district. AI though 
the report lists 30 general priority acquisition areas, it further notes this list is not exclusive. The report idt:ntifies 
no particular parcels or specific area within the district that OSA plans to acquire for open space or parks. 

Further, the engineer's rep011 notes that OSA "should" complete at least one acquisition of open land every 
five years. Notably, OSA is not required to do so. 

Thus, the report fails to identify with sufficient specificity the "permanent public improvement" thac the 
assessment will finance, fails to estimate or calculate the cost of any such improvement, and fails to directly 
connect any proportionate costs of and benefits received from the "permanent public improvement' tc· the 
specific assessed properties. As the dissent below observed, "an assessment calculation that works backward 
by starting with an amount taxpayers are likely to pay, a11d then determines an annual spending budge: based 
thereon, does not comply with the law governing assessments, either before or after Proposition 218." 

As with its determination of special benefits, OSA has failed to demonstrate proportionality. Accodingly, 
we conclude that the assessment is invalid 458 for failing to meet the requirements ofPropositi•)1218. 

In light of this disposition, we need not reach the other arguments plaintiffs raise. 

III. DISPOSITION 
We reverse the judgment of the Court of Appeal and remand the matter to that coUJ.'1: for further proCf(~dings 

consistent with our opinion. 

WE CONCUR: 
GEORGE, C.J. KENNARD, J. BAXTER, J. WERDEGAR, J. MORENO, J. CORRIGAN, J. 
--------------------------------------------------------------------------------------------------------------------------------.. --------
Counsel who argued in Supreme Court (not intended for publication with opinion): 
Tony J. Tanke, Law Offices ofTony J. Tanke 2050 Lyndell Terrace, Suite 240 Davis, CA 95616 



(530) 758-4530 
James R. Parrinello, Nielsen, Merksamer, Parrinello, Mueller & Naylor 591 Redwood Highway, Bldg. 4JOO 
Mill Valley, CA 94941 (415) 389-6800 

Petition Supreme Court reviewed after Court of Appeal affirmed civil judgment below. 
Issues: (1) In a legal action contesting validity of an assessment under Cal. Constitution article XIIID. what 

standard of review should apply in reviewing agency determination that properties on which assessment [s to 
be imposed will "receive a special benefit over & above benefits conferred on public at large & the am)unt of 
any contested assessment is proportional to & no greater than benefits conferred on the property(s)," as n:qdred 
by the constitutional provision? (art. XIII D(4)(f).) 

(2) Can the benefit that future purchases of unidentified open space will confer upon everyone who lives or 
works in the assessment district be characterized as a "special benefit" to each parcel in district wit 1tn the 
meaning of art. XIIID? 

(3) Under art. XIIID, may the agency impose an identitical assessment on all similar district properti ::·~ (e.g, 
all single-family residences) or must it calculate benefit/cost to each individual parcel? 

Silicon Valley Taxpayers Association, Inc. (Plaintiff and Appellant) Represented by Timothy A. Bittle, I-: Jarvis 
Taxpayers Association 921 Eleventh Street, Suite 1201 Sacramento, CA; and Gary L. Simms, Attorney at Law 
415 Williamson Way, Suite 5 Ashland, OR 
Santa Clara County Open Space Authority (Defendant and Respondent) Represented by James R. Par·in,;:llo, 
Nielsen Merksamer et al. 591 Redwood Highway, Building 4000 Mill Valley, CA 
Katz, Aaron L. (Amicus curiae) 
Apartment Association Of Greater Los Angeles (Amicus curiae); 
Burbank Camber Of Commerce (Amicus curiae); and 
Lodi Association OfRealtors (Amicus curiae) Represented by Thomas W. Hiltachk, Bell McAndrews & H iltachk 
455 Capitol Mall, Suite 801 Sacramento, CA 
Coupal, Jonathan M. (Amicus curiae) Represented by Jack David Cohen, Attorney at Law 11835 W. Olympic 
Boulevard, Suite 1215 Los Angeles, CA 
California Apartment Association (Amicus curiae) Represented by Penn Clark Horton, Pahl & Gosselin l SOW. 
Santa Clara, 14th Floor San Jose, CA 
Sacramento Area Flood Contro 1 Agency (Amicus curiae) Represented by Timothy Nevins Washburn, Sacr; unento 
Flood Control 1 007 Seventh Street, 5th Floor Sacramento, CA 
Committee For Green Foothills (Amicus curiae); 
Greenbelt Alliance (Amicus curiae); 
Planning & Conservation League (Amicus curiae); and 
Sierra Club (Amicus curiae) Represented by Winter King, Shute Mihaly & Weinberger, LLP 396 Haye!. S':reet 
San Francisco, CA 
California State Association Of Counties (Amicus curiae); and 
League Of California Cities (Amicus curiae) Represented by Kathleen Anne Larocque, Office of Sonoma Co Jnty 
Counsel 575 Administration Drive, Suite 105-A Santa Rosa, CA 
County Of Santa Clara (Amicus curiae) Represented by Katherine Harasz, San Jose Redevelopment 
Agency/OGC 70 W. Hedding Street, 9th Floor, East San Jose, CA 
San Jose Silicon Valley Chamber Of Commerce (Amicus curiae); and 
Silicon Valley Leadership Group (Amicus curiae) Represented by Bradley Ashley Bening, Willoughb) S1Uart 
& Bening 50 W. San Fernando, Suite 400 San Jose, CA 
Pacific Leagal Foundation (Amicus curiae) Represented by James S. Burling, Pacific Legal Foundation :900 
Lennane Drive, Suite 200 Sacramento, CA 
Mosquito & Vector Control Association Of California (Amicus curiae); and 
California Special Districts Associaiton (Amicus curiae) Represented by David W. Mcmurchie, Mc1v[urchie 
Brandenburger 1030 Fifteenth Street, Suite 300 Sacramento, CA 



Alameda County Taxpayers Association (Amicus curiae); 
Association Of Concerned Taxpayers (Amicus curiae); 
League OfPlacer County Taxpayers (Amicus curiae); 
Pomona Coalition For Better Government (Amicus curiae); 
Sacramento County Taxpayers League (Amicus curiae); 
Solano County Taxpayers Association (Amicus curiae); 
United Organization Of Taxpayers (Amicus curiae); 
Valley Taxpayers Coalition (Amicus curiae); 
Ventura County Taxpayers Association (Amicus curiae); and 
Yolo County Taxpayers Associaiton (Amicus curiae) Represented by Eric Allen Grant, Attorney at La''>' 8001 
Folsom Boulevard, Suite 100 Sacramento, CA 

Summary Comment: 
A unanimous California Supreme Court ruled that courts must substantively review special tax asses~nents 

to determine if they pass a special benefits test and proportionality test, because Proposition 218 put tho'~~ tests 
into the California Constitution explicitly. Because Proposition 218 was distinctively anti-tax, the gove 11r11ent 
bears a very high burden of proving that the tax assessment passes the special benefits test and proporti cm1lity 
test. The government does not have a presumption of constitutionality; it must present detailed analysi~; with 
particularity to specific parcels of land. 
Impact: 
High impact. Local municipalities will face stricter standards when passing tax assessments They mus1 gather 

more detailed information explaining how specific parcels ofland benefit specifically from projects. Si 1ce the 
case, Oakland cancelled a scheduled tax assessment to avoid running afoul of this ruling. Stockton and 1 iburon 
also faced challenges immediately following the ruling. 

Facts: 
SCOSA was created as a tax district to pay for open-space. SCOSA planned to raise $8 million to pay for 

open-space. SCOSA imposed a special tax assessment of $20 per single household in the district (the ''Tax 
Assessment"). It held an election which approved the plan by a 50.9 to 49.1 margin. 

SCOSA stated that the open-space would confer a special benefit for the district. The engineers report listed 
seven benefits conferred by the open-space projects: 
( 1) enhanced recreational activities and expanded access to recreational areas; 
(2) protection of views, scenery, and other resources; 
(3) increased economic activity; 
( 4) expanded employment opportunity; 
( 5) reduced costs of law enforcement, health care, fire prevention, and natural disaster response; 
( 6) enhanced quality of life and desirability of the area; and 
(7) improved water quality, pollution reduction, and flood prevention. 

Also, SCOSA planned to distribute the open-space throughout the district. Therefore, a flat $20 fee was 
appropriate. 

Case Arguments: 
Taxpayers challenged the tax: 

o The SCOSA Tax Assessment violates the California Constitution. 
o Proposition 218 states that the government may only impose a special tax assessment if it meets the following 
two tests: 

o Special Benefit Test: Confers a special benefit on the property beyond a general benefit. 
o Proportional Test: Is proportional to the value of the special benefit conferred. 

o The SCOSA Tax Assessment violated the Constitution in both ways 
o It did not confer a special benefit on the households in question, only a general benefit. 
o It charged a fixed fee without tying the fee to the special benefit conferred or the costs of suppl) ing the 

special benefit. 



SCOSA responds: 
o Because it is a tax issue, judges should be very deferential to the legislature and the democratic proce ):;. The 
Tax Assessment passed with popular support. 
o Judges should only perform procedural review, not substantive review of the tax assessment. Proposition 218 
does not explicitly require the court to substantively review the tax assessment. Therefore, the courts shou ~d keep 
their deferential standard. The SCOSA followed constitutionally required procedures; therefore the o~.A Tax 
Assessment is constitutionally valid. 
o Even if the California Supreme Court does substantively review the decision, the benefits listed pass the 3 )ecial 
benefits test and imposing a $20 regular rate pass the proportionality test. 
Case Issues: 
Can the court substantively review a special tax assessment under Proposition 218? 
Did the Santa Clara OSA Tax Assessment meet the requirements of a special benefit and proportionality 

required by Proposition 218? 
Court Holding: 
Yes, the court can and must substantively review tax assessments. 
No, the Santa Clara OSA Tax Assessment did not meet either the special benefit or the proportionality 

requirement. 
Therefore, the Tax Assessment was invalid. 

Court New Rule: 
Courts must substantively review special tax assessments to determine if the government actually mu: t~; the 

special benefit and proportionality requirements of Proposition 218, because Proposition 218 altered the 
California Constitution. 

To meet the special benefit test in Proposition 218, the government must provide evidence and analysis 
demonstrating how each parcel benefits in particular. Simple broad claims are insufficient. 
To meet the proportional test in Proposition 218, the government must demonstrate how each particulm parcel 

benefits from the special project and by how much. 
Moreover, it must demonstrate specifically how much the special project costs and how it apportioned the cost 

by household. Simply charging all households a flat rate is insufficient. 
Reasoning: 
Prior to Proposition 218, Proposition 13 governed the constitutionality of local property taxes. Proposition 13 

allowed local governments to impose special tax assessments to pay for those special benefits. In Knox 1'. City 
of Orland, 4 Cal. 4th 132, (Cal. 1992) the California Supreme Court defined a special tax assessment as a 
"compulsory charge placed by the state upon real property within a predetermined district[.]" 

It further explained that "[t]he rationale of special assessments is that the assessed property has received a 
special benefit over and above that received by the general public." 

However, Proposition 13 did not define either a special benefit or proportionality. Thus, there "vas no 
constitutional definition to guide courts. Legislatures made these determinations. 

Prior to Proposition 218, the courts reviewed the legislature's determination of a special tax assessment u:1der 
a deferential abuse of discretion standard. Courts were very deferential to the government when deter nhing 
whether a public project conferred a special benefit or whether it was proportional. In Knox, the Court ser the 
standard of review as follows: 

"A special assessment finally confirmed by a local legislative body in accordance with applicable law' v ill not 
be set aside by the courts unless it clearly appears on the face of the record before the body or, from fact~ which 
may be judicially noticed, that the assessment as finally confirmed is not proportional to the benefit3 to be 
assessed or that no benefits will accrue to such properties." 
Proposition 218 directly challenged and reversed this deference. First, it formally defined special benefit 

and proportionality in the California Constitution. Therefore, there is far less room for deference 1 o the 
legislature. 

Additionally, Proposition 218 changed the court's standard of review. While not explicitly creating .1 new 



standard of review, Proposition 218 clearly meant to limit the taxation power of local governments. Ac< ording 
to the Court, "Because Proposition 218's underlying purpose was to limit government's power to exact r ~venue 
and to curtail the deference that had been traditionally accorded legislature enactments on fees, assessments, and 
charges, a more rigorous standard of review is warranted." 

Accordingly, the Court held that "[We] conclude that courts should exercise their independent judg;ment 
in reviewing local agency decisions that have determined whether benefits are special and wbether 
assessments are proportional to special benefits within the meaning of Proposition 218." Therefc re. the 
California Supreme Court would decide for itself whether the special tax assessment met the special J>,mefit 
or proportionality test. 

The Santa Clara OSA Tax Assessment failed both tests. 
First, the Court found that the Santa Clara government did not provide any rigorous evidence on vrhether 

a special benefit was conferred. As the Court states: "Proposition 218 clearly mandates that a special h·enefit 
cannot be synonymous with general enhancement of property value." 

In the Court's unanimous opinion, all ofthe listed benefits from open-space were general benefits, not :Decial 
benefits. 

Second, it failed the proportionality test. The Tax Assessment charged all single family homes a $20 r: er year 
fee, irrespective of whether they were close to the open-space or received any special benefit. 

Since the fee was not tailored to any special benefit or to the actual costs of building the special projects, 
but imposed evenly amongst all parties in the district, it could not be proportional. 

This is a powerful case with significant impact in California. 
Prior to this ruling, the government enjoyed a de facto presumption in favor of a tax assessment's cc•nstitu

tionality. As such, it was very difficult to challenge the tax assessment's validity. Only procedural errors or dear 
abuse hurt the government's chances. Courts made a clear policy decision to limit their review to proeedural 
issues only. 

After this ruling, the government faces far stricter standards. 
First, the courts now must review the tax assessment for special benefits and proportionality. Their analysis 

must expand beyond simple procedural issues. 
Second, the special benefits and proportionality tests are enforced with strong particularity. 'inply 

asserting that land "benefits" is no longer sufficient to claim a special benefit. The government must provide 
specific analysis explaining how specific parcels of land benefit in particular. 

Moreover, the government must detail, in particular, exactly how much the special project cmts and 
apply those costs proportionally to the special benefits provided. 

Ultimately, this opinion will have significant impact on local finance. 
California municipalities had been using special tax districts to pass de facto property tax increases to )ay for 

environmental projects, such as open-space. Because these governments had a presumption of validity, tltt~} did 
not perform specific, detailed analyses. 

Now these special tax assessments are under challenge and the government's assertions face a much 
stronger burden of proof. 

Some special tax districts already reversed themselves. For example, Oakland reversed a spe' ial tax 
assessment after this case. Challenges were filed against tax assessments in the cities of Stockton and T buron. 
Projects will become more expensive and may cease altogether. Special tax districts will lose favor and hurt 
public projects. 
It is unlikely that the California Supreme Court will alter this ruling much in the future. All seven justices 

ruled unanimously; there were no separate concurring opinions or dissents. New appointments will not likely <llter 
the result, especially now that it has the strength of stare decisis. 

Moreover, the agreed upon logic is fairly straightforward. Because the special benefits and proportinnality 
tests are explicitly defined in detail in the California Constitution, courts must enforce those tests, '~ven at 



the cost of green-space. As such, there is little room to modifY the ruling through litigation. 
The only way to reverse this ruling would be to alter the California Constitution itself. However, this W1)uld 

prove difficult. The only thing that Californians like more than open-space is low property taxes. 
(Above-Commentary Authored by Blake Bailey for Stanford Law Dept) 
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Clara County Open Space Authority By Rebecca Olson & Lacey Keys 

I. INTRODUCTION 
In 1996 the voters passed Proposition 218, an initiative measure that amended the California Constitl tion to 

require local governments to hold a vote ofthe affected property owners before any proposed new or inc1e;1sed 
assessment could be levied, Notwithstanding this limitation, courts have historically shown deference t•)wards 
local governments when adjudicating challenges to new or increased assessments. A recent California SHpreme 
Court case, Silicon Valley Taxpayers Association v. Santa Clara County Open Space Authority, 44 Cal. ·~1h 431 
(2008) marks a shift away from the court's traditional deferential posture and recognizes that local govem nents 
bear the burden of proving that new or proposed assessment will provide a special benefit proportiona. to the 
amount of property owned by those subject to it. 

This article focuses on the impact that Silicon Valley is likely to have on the establishment of b;Biness 
improvement districts. The first part provides an overview ofbusiness improvement districts and briefly de ;;.;ribes 
the history of the districts in California. The remainder of the article discusses Silicon Valley and its impact on 
future districts in the State, and offers practical guidelines for counsel advising potential business impro'rt:ment 
districts. 
II. OVERVIEW OF BUSINESS IMPROVEMENT DISTRICTS 

A Business Improvement District (BlDY is created to raise money for neighborhood improvements and is 
established when a group of property owners decide by a majority vote to assess themselves.2 Th;! local 
government collects the assessment, along with other taxes, and then apportions assessment proceeds to th: BID's 
operating organization? BIDs are typically operated by a nonprofit organization, a quasi-public authority, or a 
mixed public-private enterprise.4 

BIDs provide their community with various services, including capital improvements (e.g., in~:talling 
pedestrian lighting and planting trees); consumer marketing (e.g., creating and publicizing local e<vents); 
economic development in the form of incentives for new and expanding businesses; maintenance of r:n:ets, 
sidewalks and graffiti removal; managing public parking and transportation; promoting public policies betteficial 
to the district; supplementary security services (e.g., security guards and cameras); and some social servic,;!s.5 

BIDs engage in these types of activities based on their size, budget and organizational structure.6 

A. PROS AND CONS 
The impetus behind the development of BIDs was the dilapidated state of many urban centers. 7 In the 1960s 

local governments began to focus on social welfare and "turned their backs on the key missions ofpolicir.g and 
sanitation"8 As a result, customers fled to suburban shopping malls and urban businesses suffered.9 BIDs sp:rang 
up as urban businesses' response to these issues. With their focus on security and cleanliness, BIDs can provide 

I. "Business Improvement District" is but one term for the type of entity discussed in this article. Other terms include special 
improvement district, public improvement district, and community benefit district, among others. 

2. Heather Mac Donald, Why Business Improvement Districts Work, 4 Civic BULLETIN, Manhattan Inst. for Pol'y Res. ( 1996), 
available at http://www.manhattaninstitute.org/html/eb _ 4.htm. 

3. Jerry Mitchell, Business Improvement Districts and Innovative Service Delivery, pg. 9. Available at http://www.businessof
government.org/pdfs/Mitchell.pdf. 

4. Mitchell, supra note 3, at 7. 

5. !d. at 18 

6. !d. at 19. 

7. Gordon Marshall, Business Improvement Districts, DICTIONARY OF SOCIOLOGY, (1998). 

8. Mac Donald, supra note 2. 

9. ld. 



a unique private sector solution to public problems. 
Many people view the development of BIDs as a success because they provide cleaner, friendlier and ~.afer 

urban areas. 10They point to BID's potential to prioritize safety and cleanliness issues, and to the fact that t 1ey are 
not hampered by civil service rules and are able to negotiate labor contracts freely. 11 

Critics of BIDs suggest that the assessments are a second tax for services a city is already required to prc·vide. 12 

Other critics point to higher property values, which displace the poor and lead to gentrification. 13 Still others 
argue that BIDs effectively lead to harassment of the homeless. 14 

Despite these critiques, BIDs are credited with having helped clean up urban areas as large as New Yor (City 
and as small as Burlingame, Maine. 15 

III. HISTORY OF BUSINESS IMPROVEMENT DISTRICTS IN CALIFORNIA 
BIDs came to California with the Property and Business Improvement District Law of 1994.16 Before 19S4, the 

Parking and Business Improvement Area Law of 1989 permitted a city to establish a parking and b1niness 
improvement area in order to levy benefit assessments on business owners for the purpose of funding certain 
enumerated improvements and activities. 17 The Downtown Economic Improvement Coalition sponso ·ed the 
Property and Business Improvement District Law of 1994, because existing legislation did not assess p ·operty 
owners and did not authorize the business improvement areas to provide all the services necessary to improve 
urban centers. 18 

Therefore, the 1994legislation supplements the 1989legislation by authorizing the creation of districts t) levy 
assessments on both business and property owners, and by expanding the services such districts could pr )Vide19 

Proponents of the 1994 legislation pointed to reinvestment in downtown locations and local self-hdp as 
reasons for the legislation, 20 while opponents worried it was an attempt to circumvent Proposition 13 's twc -thirds 
vote requirement for a special tax.21 However, the bill ultimately passed and was chaptered on September 27, 
1994. 
In 1996, California voters passed Proposition 21822 to stop perceived abuses in the use of assessments, namely 

their use to raise revenue for general governmental services other than property-related services. 23 Proposition 
218 thus imposed stricter requirements to establish a BID and assess property owners. 

To establish a BID, the proponent(s) must follow a specific procedure including notice, public hearirgs and 

10. See, e.g .. Marshall, supra note 7; see also Erin Ailworth and William Wan, Flak Over Downtown Security Guards, LOS 
ANGELES TIMES, June 8, 2004 at B-1. 

II. Mac Donald, supra note 2. 

12. !d. 

13. Marshall, supra note 7. 

14. Ail worth, supra note 10. 

15. http://www.mass.gov/Ehed/docs /dhcd/ed/bid/faq.doc 

16. Cal, Str & Hwy. Code §36600, et seq. (West 2008). 

17. Cal. Str. & Hwy. Code §36500. et seq. (West 2008). 

18. AB Comm. on Local Gov't, at 6 (Apr. 20, 1994 ). 

19.ld.atl. 

20. Id. at 7-8. 

21. AB Root Analysis, at 6 (June 30, 1994 ). 

22. Cal. Const. Art. XIIID. 

23. Legislative Analysts Office, Understanding Proposition 218 (1996), available at http://www.iao.ca.gov/1996/i20196_prop
_2 I 8/understanding_prop218 _1296.html# chapter 1 (hereinafter LAO). 



weighted voting.24 The proposed BID and assessment also must he supported by a detailed engineer's rt!port.25 

This procedure shifts power over local assessment to local property and business owners.26 

To be valid, an assessment must meet two substantive requirements. 27 First, the BID must confer a 5:Jecial 
benefit on the assessed properties over and above those conferred on all properties in the district or on the pttblic 
at large. 28 Proposition 218 makes clear that only special benefits are assessable, so general benefits m1st be 
separated and funded by alternative sources. Second, each parcel may only be assessed an amount propc rtional 
to the special benefit it receives. 29 The proportionate special benefit for a given parcel is determirted "in 
relationship to the entirety of the capital cost of a public improvement, the maintenance and operation e:x r·enses 
of a public improvement or the cost of the property-related services being provided."30 

Significantly, Proposition 218 places the burden of proving special benefit and proportionality c n the 
proponents of a BID,31 eliminating the prior presumption that an assessment was valid. 32 

Proposition 218 applies to local governments, which includes any county, city, city and county, including a 
charter city or county, any special district or any other local or regional governmental entity.33 Special di>tricts 
include redevelopment agencies, school districts and any other agency of the State for the local performmc:e of 
governmental or proprietary functions with geographic boundaries.34 

· 

Proposition 218 expressly does not exempt from assessment properties owned or used by local, state or ftxleral 
government.35 To establish an exemption, a governmental entity must show that it receives no special nnefit 
from the BID by clear and convincing evidence.36 

IV. SILICON VALLEY TAXPAYERS ASSOCIATION V. SANTA CLARA COUNTY OPEN ~.PACE 
AUTHORITY 

ln Silicon Valley Taxpayer's Association, the California Supreme Court considered the validity of 1 2001 
assessment district created by the Santa Clara Open Space Authority (OSA).37 OSA was established befow the 
passage of Proposition 218 by the Santa Clara County Open-Space Authority Act to acquire and present open 
apace in the County.38 

OS A's original assessment district was established in 1994 under the Landscape and Lighting Act of 1172.39 

In 2001, OSA detennined additional funding was needed to establish additional open spaces and began acoption 

24. Cal. Coast. Art. XIIID, §4(c)-(c); see also Cal, Gov. Code§ 53753 (West 2008). 

25. Cal. Const. Art. XIIID, §(4)(b). 

26. LAO, supra note 23. 

27. Cal Const. Art. XIIID, §4. 

28. Id. at §4(a). 

29. Id. 

30. ld. 

3 I. Id at §4(f). 

32. Silicon Valley Taxpayers Association v. Santa Clara County Open Space Authority, 44 Cal. 4th 431, 79 Cal. Rptr. 3d 312, 321 
(2008). 

33. Cal. Const. Art. XIIID, §§l(a), 4(a). See also Cal. Const. Art. XIIIC(I)(b). 

34. Cal. Const. Art. XIIIC(I)(c). 

35. Cal. Const. Art, XIIID, §4(a). 

36, !d. 

37. 79 Cal. Rptr. 3d (2008). 

38. I d. at 318. 

39. Id. 



of a new assessment district.40 OSA attempted. to follow the procedural requirements of Proposition 218 by 
providing notice, holding a public hearing, and weighting the votes.41 The engineer's report listed seven" S?ecial 
benefits" that the assessment would confer on all residents and property owners in the district: 

( 1) enhanced recreational activities and expanded access to recreational areas; 
(2) protection of views, scenery, and other resources; 
(3) increased economic activity; 
( 4) expanded employment opportunity; 
(5) reduced costs oflaw enforcement, health care, fire prevention, and natural disaster response; 
( 6) enhanced quality of life and desirability of the area; and 
(7) improved water quality, pollution reduction, and flood preventionY 
The engineer's report set the assessment for a single family home at $20, based on OSAs survey regardi:lg the 

amount property owners would be willing to assess themselves. OSA calculated the assessment would poduce 
about 88 million annually for its budget.43 

The new GSA assessment district passed and was established on December 31, 2001.44 

Silicon Valley Taxpayers Association, Howard Jarvis Taxpayers Association and several individual tm· payers 
(collectively "plaintiffs") challenged the 2001 assessment district procedurally and substantively.45 

After the OSA board renewed the district for 2003-2004, the plaintiffs challenged that action as well and the 
cases were consolidated. 46 The court granted OSA summary adjudication and entered judgment in favor of OSA. 

The Court of Appeal affirmed, holding that although Proposition 218 eliminated the presumption that :t %ess
ments are valid, courts should still accord the local government's determination substantial defenm<:e if 
Proposition 21 Ws procedural requirements were followed and substantial evidence in the administrative 1 e•::ord 
supported the finding that the benefits were special.47 

A. NEW STANDARD OF REVIEW 
The California Supreme Court revised and adopted a different standard of review: "courts should exerci>e 1heir 
independent judgment in reviewing local agency decisions that have determined whether benefits are spe< i::tl and 
whether assessments are proportional within the meaning ofProposition 218."48 In so doing, the Supreme Court 
relied on the plain language and history of Proposition 218. 
The text ofProposition 218 provides, "in any legal action contesting the validity of any assessment, the bu·den 
shall be on the agency to demonstrate that the property or properties in question receive a special benejt t)Ver 
and above the benefits conferred on the public at large and that the amount of nay contested assessment is 
proportional to, and no greater than, the benefits conferred on the property or properties in question." Prior to the 
passage of Proposition 218, the courts exercised a deferential, abuse of discretion standard in adjudiea.ting 
challenges to special benefit assessments of.49 After Proposition 218 was passed, few cases dealt "i :b the 
standard of review applicable to assessments. 50 However, the few courts that did address the issue upheld hlocal 
government's determination whether affected properties received a special benefit proportional to the asse Bment 

40.1d 

41. ld. at 319. 

42. ld at 330. 

43.Idat319. 

44. !d. 

45. ld. 

46. Id. at 320. 

47. Id. 

48. ld. at 327-28. 

49. I d. at 322. 

50. See Dahms v. Downtown Pomona Property and Business Improvement District, 41 Cal. Rptr. 3d 196,199 (2d Dist. 2006). 



so long as substantial evidence supported that determination.51 This standard was highly deferential to local 
judgment. 52 

In Silicon Valley Taxpayers Association, the Supreme Court recognized that Proposition 218 was a response 
to the deferential standard used by the courts and was designed to shift the burden of proof to the proponents of 
an 
assessment and to make it easier for taxpayers to win lawsuits. 53 The Court of Appeal in this case used a less 
deferential standard than the earlier abuse of discretion standard. 

The Supreme Court held the lower court misinterpreted Proposition 218 by ignoring the substarttive 
requirements of the proposition.54 The court held that reviewing courts must undergo their own indermJent 
review under Proposition 218 to determine whether an assessment actually confers special benefits on a!;~.essed 
property owners and whether the amounts assessed are proportional to the benefits conferred. 55 

This decision marks a shift from the court's traditional deferential standard of review for special asses~ ments. 
A local government establishing a BID must be more cognizant of the engineer's report and whether it ade~pately 
establishes special benefits to be received by each parcel. 

Additionally the local government must determine whether the report adequately describes the nexus b ~:ween 
each parcel's benefit and assessment. This fact may increase the costs of establishing a BID and may enccurage 
opponents to challenge new BIDs. When a BID is challenged, it will he the local government's burden to p:·ove 
a special benefit exists and that the assessment is proportional to the special benefit. 

B. SPECIAL BENEFIT 
Proposition 218 defines a "special benefit" as a particular and distinct benefit over and above generall:enefits 

conferred on real property located in the district or to the public at large and clarifies that general enhan,;ement 
of property value does not constitute "special benefit."56 In Silicon Valley Taxpayers Association, th:: court 
emphasized that Proposition 218 says general enhancement of property value does not constitute a "s oecial 
benefit" and only special benefits are assessable. 57 

Prior to Proposition 218, courts did not invalidate assessments that conferred general benefits along with 
specific benefits and they did not require BIDs to separate the two. 58 The court opined that reliance o 1 t'lese 
pre-Proposition 218 cases was unwarranted because the California Constitution now explicitly r·~quires 
otherwise. 59 Based on these principles, the OSA assessment was invalid because the benefits listed m the 
engineer's report were general benefits conferred on all parcels in the district.60 Especially troublesome br the 
court was the report's failure to measure the benefits to particular parcels.61 

Although not beneficial to OSAs district, the court noted "in a well-drawn district -limited to only Jarcels 
receiving special benefits from the improvement- every parcel within that district receives a shared s;>ccial 
benefit. "62 

As the court did not believe voters meant to invalidate such a narrowly drawn district, it stated, "if an 

51. ld. 

52. !d. 

53.ld. 

54. !d. 

55. ld. 

56. Cal. Const, Art. XIIID, §2(i). 

57. Silicon Valley Taxpayers Association, 79 Cal. Rptr. 3d at 329. 

58. Id. 

59.1d. 

60. !d. at 330. 

61. Id 

62. !d. at 329, n 8. 



assessment is narrowly drawn the fact that a benefit is conferred throughout the district does not make it g1:neral 
rather than special." 

This statement provides a safe haven for narrowly drawn districts an.d creates incentive to draw BIDs 
narrowly. 

C. PROPORTIONALITY 
With regard to the second substantive requirement, the court found OSA was not able to demcrs:rate 

proportionality.63 The engineer's report assigned each property a single family equivalent (SFE) based or1 the 
number ofpeople expected to use the property and a value of$20 to each SFE.64 The report listed 30 priority 
acquisitions; however it did not ensure any of them would be made or that OSA would regular!) n take 
acquisitions. The court found this did not establish proportionality because it assumed all single-family homes 
would receive the same benefit, regardless of location in the district and proximity to open spaces.65 

OSA argued its plan to acquire open spaces evenly throughout the district established proportionality. 
However, the court disagreed because the report failed to identifY with sufficient specificity the permanen1 public 
improvement to he financed by the assessment, failed to estimate or calculate the cost of the improvement and 
failed to connect the costs and benefits of the improvements to the specific properties to be assessed.66 

V. PRACTITIONER TIPS 
A. DETAIL SPECIAL BENEFITS FOR SPECIFIC PARCELS 

The district plan can consist of, but is not limited to, a description of the boundaries of the district, an 
outline of the service plan, a budget, the methodology of the assessment, a time line, and a descriptior Jf the 
future management of the district. Practitioners should advise their clients to carefully draft the assessm~nt and 
assessment methodology portions of a plan to avoid hitting the pitfalls that gave rise to the Silicon Valle) case. 

A district plan should ensure it is demonstrating the provision of special benefits for the parcel:; in the 
district, and not just enhancing all properties generally. By breaking down the district itself into smaller benefit 
zones and 
detailing how each zone will benefit from the services the district provides, a district can show it is pn•viding 
special benefits. 

B. ENSURE BENEFITS ARE APPLIED PROPORTIONALLY 
The plan should detail exactly which parcel appears in which zone, the address of that parcel, the annual 

assessment that will be levied based on the zone and the level of benefits it will receive. By breaking dC\:m the 
district into zones and applying assessments based on the type of parcel and which zone it is in, a district'~. :eport 
will serve as evidence of the special benefits each parcel will receive. 

A plan that details that a particular zone within the district is made up primarily of a specific type of rarcel, 
such as residential, public or retail, will show that a particular zone will require limited, moderate or ex :cnsive 
services. The level of services a particular zone of par,cels will receive should be directly related to the wnount 
a parcel in that zone should be assessed. 
VI. CONCLUSION 

Practitioners and local government officials should be cognizant of the shifting burden established by the 
California Supreme Court in Silicon Valley. After this decision, local governments must ensure that pr )posed 
business improvement districts assess the parcels in the district in proportion to the benefits each will r~~cive, 
as well as ensure the benefits those parcels are receiving are true "special" benefits and not the general tenefits 
the locality as a whole will receive. Some may argue that while this decision marks a shift in the burden o~· )lOOf, 
the court was merely adhering to the language established in 1996 when the voters passed Proposition 218 :~ither 
way, local governments will bear the burden of proving their proposed district meets the requirements o '2l8 if 
challenged in colli'i. 

63. Id at 333. 

64.ld. 

65. Id 
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