Second Amendment to Contract No. C-114564

ﬁ Between
% The City of Los Angeles
and

Wells Fargo Bank, N.A.

This Second Amendment to Contract No. C-114564 between the City of Los Angeles
(hereinafter “City”} and Wells Fargo Bank, N.A. (hereinafter “Bank™) is entered into with
reference to the following:

WHEREAS on July 1, 2008, Wachovia Bank and City entered into Contract No. C-
114564 (heremnafter “Contract”) wherein Wachovia Bank agreed to provide general
banking services as described in the Contract; and

WHEREAS Bank acquired Wachovia Bank effective December 31, 2008; and
WHEREAS the term of the current Contract expires June 30, 2014; and

WHEREAS the Contract allows the City the option to extend the term of the contract on
a year to year basis for up to five years; and

WHEREAS the City continues to require the above-mentioned services provided by the
Bank; and

WHEREAS the parties hereto desire to exercise the second option to extend the term of
the current Contract by one year.

AGREEMENT

NOW THEREFORE, the parties hereby covenant and agree that this Contract shall be
amended effective July 1, 2014, as follows:

I. Article 2, Term, on page 1 of contract C-114564 is hereby amended in its entirety
to read:

“This AGREEMENT shall commence July 1, 2008 and end on June 30, 2015,
subject to the termination provisions herein. The CITY has the option to extend
this AGREEMENT for three additional years, in one-year increments, on the
same terms and conditions.”

iL. Except as amended by this Second Amendment, all other terms and conditions of
Contract, No. C-114564 shall remain in full force and effect.
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IN WITNESS THEREOF, the parties hereto have caused this instrument to be executed by
their respective duly authorized representatives.

Approved Corporate Signature Methods (please sign in blue ink):

a}) Two signatures: one by Chairman of Board of Directors, President or Vice President; and
one by Secretary, Assistant Secretary, Chief Financial Officer or Assistant Treasurer,

b)  One signature by Corporate designated individual together with properly attested resolution
of Board of Directors authorizing person to sign on the company behalf.

City of Los Angeles Wells Fargo Bank, N.A.
By: By:
Antoinette D. Christovale, CPA Signature
Director of Finance / City Treasurer
Name:
Printed / Typed
Date:
Title:
Printed / Typed
Date:
By:
Signature
Name:
Printed / Typed
Title:
Printed / Typed
Date:
Approved as to Form: ~ Aftest:
MICHAEL N, FEUER HOLLY L. WOLCOTT
City Attorney ' Interim City Clerk
By By
Deputy City Attorney Deputy City Clerk
Date Date

Wetis Fargo Contract — C-114364 - Draft 2™ Amend - 11-13
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First Amendment to Contract No. C-114564
Between
The City of Los Angeles
and
Wells Fargo Bank, N.A.

This First Amendment to Contract No. C-114564 between the City of Los Angeles (hereinafter
“City”) and Wells Fargo Bank, N.A. (hereinafter “Bank”) is entered into w1th reference to the

following:

WHEREAS on July 1, 2008, Wachovia Bank and City entered into Contract No. C-114564
(hereinafter “Contract™) wherein Wachovia Bank agreed to provide general banking services as
described in the Contract; and

WHEREAS Bank acquired Wachovia Bank effective December 31, 2008; and
WHEREAS the term of the current Contract expires June 30, 2013; and

WHEREAS the Contract allows the City the option to extend the term of the confract on a year
to year basis for up to five years; and

WHEREAS the City continues to require the above-mentioned services provided by the Bank;
and

WHEREAS the parties hereto desire to exercise the first option to extend the term of the current
Contract by one year.

AGREEMENT

NOW THEREFORE, the parties hereby covenant and agree that this Contract shall be amended
effective July 1, 2013, as follows:

I. The opening paragraph on page | of Contract C-114564 is hereby amended in its entirety
to read:

“This Agreement for Government Banking Services (the “AGREEMENT”) is made and
entered into by and between the City of Los Angeles (the “CITY™) and Wells Fargo
Bank, N.A. (the “BANK?™), a national association. All subsequent references to “BANK”
or Wachovia Bank, N.A. are understood to now refer to Wells Fargo Bank, N.A.”

IL. Article 2, Term, on page 1 of contract C-114564 is hereby amended in its entirety to read:

“This AGREEMENT shall commence July 1, 2008 and end on June 30, 2014, subject to
the termination provisions herein. The CITY has the option to extend this
AGREEMENT for four additional years, in one-year increments, on the same terms and
conditions.”

IIL.  Article 19, Notices, on page 5 of contract C-114564, is hereby updated to read in its
entirety:
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“Any notice of communication given under this AGREEMENT shall be effective when

deposited, postage prepaid, with the United State Postal Service and addressed to the
parties as follows:

City: Bank:
Antoinette D. Christovale Mark C. Hewlett

: D.irector of Finance/City Treasurer - Senior Vice President/Regional Manager
City of LOS_ Angeles Wells Fargo Bank, Government and
Office of Finance Institutional Banking
200 North Spring Street, Room 220 707 Wilshire Blvd., 11th Floor
Los Angeles, CA 90012 Los Angeles, CA 90017

Either party may change the address to which notice or communication is to be sent by
providing advance written notice to the other party.”

The contractor agrees to comply with all terms and conditions set forth in the City’s -
Standard Provisions for City Personal Services Contracts — March 2009 Revision, a copy
of which is attached hereto as Exhibit A, and which supercedes and replaces the earlier
version of the Standard Provisions for City Contracts — October 2003 Revision,
originally attached to contract C-114564.

Notwithstanding section IV, above, the following paragraphs modify the Standard
Provisions for City Personal Services Contracts — March 2009 Revision, a copy of which
is attached hereto as Exhibit A, as follows:

. PSC-12. CONTRACTOR’S PERSONNEL is hereby modified in its entirety to read:
“Unless otherwise provided or approved by the CITY, CONTRACTOR shall use its own

employees to perform the services described in this Contract. The CITY shall have the
right to review any personnel who are assigned to work under this Contract.
CONTRACTOR agrees to remove personnel from performing work under this Contract
if requested to do so by the CITY provided that no such request may be based on any
characteristic or status of personnel which is protected by law.

CONTRACTOR shall not use subcontractors to assist in performance of this Contract
without the prior approval of the CITY. If the CITY permits the use of subcontractors,
CONTRACTOR. shall remain responsible for performing all aspects of this Contract.
The CITY has the right to review CONTRACTOR’S subcontractors, and the CITY
reserves the right to request replacement of subcontractors provided that no such request
may be based on any characteristic or status of personnel which is protected by law. The
CITY does not have any obligation to pay CONTRACTOR’S subcontractors, and
nothing herein creates any privity between the CITY and the subcontractors.”

. PSC- 17. RETENTION OF RECORDS., AUDITS AND REPORTS is hereby modified

in its entirety to read:

“CONTRACTOR shall maintain all records, including records of financial transactions,
pertaining to the performance of this Contract, in their original form, in accordance with
CONTRACTOR’S record retention policy, which is a rolling seven-year basis. Said
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records shall be subject to examination and audit by authorized CITY personnel or by the
CITY’S representative at any time during the term of this Contract or within the three
years following final payment made by the CITY hereunder or the expiration date of this
Contract, whichever occurs last. CONTRACTOR shall provide any reports requested by
the CITY regarding performance of this Contract. Any subcontract entered mnto by
CONTRACTOR, to the extent allowed hereunder, shall include a like provision for work
to be performed under this Contract.”

. PSC-21. INTELLECTUAL PROPERTY INDEMNIFICATION is hereby modified in
part to read:

“CONTRACTOR, at its own expense, undertakes and agrees to defend, indemnify, and
- hold harmless the CITY, and any of its Boards, Officers, Agents, Employees, Assigns,
and Successors in Interest from and against all suits and causes of action, claims, losses,
demands, and expenses, including, but not limited to, attorney’s fees (both in house and
outside counsel) and costs of litigation (including all actual litigation costs incurred by
the CITY, including but not limited to, costs of experts and consultants), damages or
liability of any nature whatsoever arising out of the infringement, actual or alleged, direct
or contributory, or any intellectual property rights, including, without limitation, patent,
copyright trademark, trade secret, right of publicity and proprietary information right (1)
on or in any design, medium, matter, article, process, methods application, equipment,
device, instrumentation, software, hardware, or firmware used by CONTRACTOR, or its
subcontractors or any tier, in performing the work under this Contract; or (2) as a result
of the CITY’S actual or intended use of any Work Produce Rights and remedies available
to the CITY under this provision are cumulative of those rights provided for elsewhere in
this Contract and those allowed under the laws of the United States, the State of
California, and the CITY. The provisions of PSC-21 shall survive expiration or
termination of this Contract.

If any product(s) furnished by CONTRACTOR becomes the subject of a claim of
infringement, CONTRACTOR will, at its option: a) procure for the right to continue
using the applicable product; b) replace the product with a non-infringing product
substantially complying with the product’s specifications; or ¢) modify the item so it
becomes non-infringing and performs in a substantially similar manner to the original
item.”

. PSC-23. OWNERSHIP AND LICENSE is hereby modified in part to read:

“Unless otherwise provided for herein, all Work Products originated and prepared by
CONTRACTOR or its subcontractors of any tier under this Contract shall be and remain
the exclusive property of the CITY for its use in any manner it deems appropriate. Work
Products are all works, tangible or not, created under this Contract including, without
limitation, documents, material data, reports, manuals, specifications, artwork, drawings,
sketches, computer programs and databases, schematics, photographs, video and
audiovisual recordings, sound recordings, marks, logos, graphic designs, notes, websites,
domain names, inventions, processes, formulas matters and combinations thereof, and all
forms of intellectual property. CONTRACTOR hereby assigns and agrees to assign, all
goodwill, copyright, trademark, patent, trade secret and all other intellectual property
rights worldwide in any Work Products originated and prepared by CONTRACTOR
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under this Contract. CONTRACTOR further agrees to execute any documents necessary

for the CITY to perfect, memorialize, or record the CITY’S ownership of rights provided
herein. ' '

For all Work Products delivered to the CITY that are not originated or prepared by
CONTRACTOR or its subcontractors of any tier under this Contract, CONTRACTOR
hereby grants a non-exclusive perpetual license to use such Work Products for any CITY

purposes.

CONTRACTOR shall not provide or disclose any Work Product to any third party with
out prior written consent of the CITY.

Any subcontract entered into by CONTRACTOR relating to this Contract, to the extent

allowed hereunder, shall include a like provision for work to be performed under thig
Contract to contractually bind or otherwise oblige its subcontractors performing work

- under this Contract such that CITY’S ownership and license rights for all Work Products

are preserved and protected as intended herein. Failure of CONTRACTOR to comply
with this requirement or to obtain the compliance of its subcontractors with such
obligation shall subject CONTRACTOR to the imposition of any and all sanctions
allowed by law, including but not limited to termination of CONTRACTOR’S contract

with the CITY.

Notwithstanding the foregoing, CONTRACTOR will provide customary data and reports
associated with the requested services. CONTRACTOR will retain all ownership and
related rights in its intellectual property (including, but not limited to, systems, software
and hardware) used or developed in connection with the requested services, now and
hereafter. CITY shall own that portion of the copyright in all reports, studies, and other
tangible materials delivered hereunder that contain information specifically related to
CITY that are first created by CONTRACTOR and delivered to CITY under this

Contract.”

Schedule A, Schedule of Fees, dated July 15, 2008, of Exhibit D of the Contract, Elavon
Government Terms of Service is hereby replaced in its entirety by Schedule A, Schedule
of Fees, updated September 24, 2008, including rates for tax payments.

In the event of any inconsistency between any of the proﬁsions of the Agreement
(including amendments thereto) and the documents incorporated by reference, the
inconsistency shall be resolved by giving precedence in the following order:

Sections of this Agreement (including amendments);

Standard Provision for City Contracts (revised March 2009), attached at Exhibit A;
City contract Number C-114564;

The City’s RFP relating to contract C-114564;

Contractor’s Response to the RFP relating to contract C-114564.

A e

Except as amended by this First Amendment, all other terms and conditions of Contract,
No. C-114564 shall remain in full force and effect.
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IN WITNESS THEREOF, the parties hereto have caused this instrument to be executed by
their respective duly authorized representatives.

Approved Corporate Sipnature Methods (piease sign in biue ink}):

a) Two signatures: one by Chairman of Board of Directors, President or Vice President; and
one by Secretary, Assistant Secretary, Chief Financial Officer or Assistant Treasurer.

b)  One signature by Corporate designated individual fogether with properly attested resolution
of Board of Directors authorizing person to sign on the company behalf.

City of Los Angeles Wells Fargo Bank, N.A.

Byrﬁmg U&\mtam By: e (7 f o

Antoipette D. Christovale, CPA 7 sighatire

Director of Finance / City Treasurer : _

' Name: 4/6’2’/&’ Z ﬂbﬁfd/

Prinfed / Typed

Date: (9!9*(\ { ‘\3 —_—

“ | Title: 372 W& LpEs/dEns

Printed / Typed

Date: é/ zr / Ze/t 5

By:
Signature
Name:
Printed / Typed
Title:
' Printed / Typed
Date:
Approved as to Form: Attest:
CARMEN A, TRUTANICH JUNE LAGMAY
City Attorney ‘ City Clerk
By Jh e — By
Deputy City Attorney Deputy Cir@Cé{erk

Date (0/2'7/}%

Date 06 ~of 7 /3
C - 145t~/

Weils Fargo Contract — C-1143564 - I* Amendment - Rev. 5-28-13
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WELLS FARGO BANK, NATIONAL ASSOCIATION

ASSISTANT SECRETARY’S CERTIFICATE

I, Hope Armstrong Howe, an Assistant Secretary of Wells Fargo Bank, National
Association, a national banking association (the *Bank™), hereby certify as follows:

. 1. The following is'a true and correct extract from resolutions duly adopted by the Board
of Directors of the Bank on November 25, 2003, as amended, and no modification, amendment,
rescission or revocation of such resolutions has occurred affecting such extract as of the date of this

certificate,

RESOLVED, that agreements, instruments, or other documents, including
amendments and modifications thereto, relating to or affecting the property or business and
affairs of the Bank, whether acting for its own account or in a fiduciary or other representative
capacity, may be executed in its name by the persons hereinafter authorized;

FURTHER RESOLVED, that for the purposes of these resolutions, “Executive
Officer” shall mean any person specifically designated as an Executive Officer of the Bank by
resolution of the Board of Directors, and “Signing Officer” shall mean the Chairman of the
Board, the President, any Senior Executive Vice President, any Executive Vice President, any
Senior Vice President, the Treasurer, any Vice President, uny Assistant Vice President, any
person whose title includes the word “Officer” (e.g., Commercial Banking Officer, Personal
Banking Officer, Trust Officer), or any other person whose title has been or is hereafier
designated by the Board of Directors as a title for an officer of the Bank, and such officers are
hereby authorized to sign agreements, instruments and other documents on behalf of the Bank in
accordance with the signing authorities conferred in Parts A, B and C of these resolutions;

EBE O

B. Vice Presidents and Above

FURTHER RESOLVED, that the Chairman, the President, any Senior Executive Vice
President, any Executive Vice President, any Senior Vice President and any Vice President, acting alone,
may execuie on behalf of the Bank:

1. Deeds, leascs, assignments, bills of sale, purchase agreements and other
instruments of conveyance to purchase, sell, lease or sublease to or from a third
party real property, or any interest therein, for the Bank's own account; provided,
however, that such agreements, instruments and other documents may also be
signed as hercinafler provided with respect to real property acquired by the Bank
in connection with ¢ollateral for a loan,

Bonds of indemnity and powers of attorney; provided, however, that proxies to
volte stock in a corporation or to vote other interests in other legal entities and
stock and bond powers may also be signed as hereinafter provided.

a
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C. Signing Officers

FURTHER RESOLVED, that any Signing Officer, scting alone, may execute on behall
of the Bank, whether acting for its own account or in a fiduciary or other representative capacity:

LI
135. Agreements and proposals to.provide services to or receive services from third
parties.
s Nk

2. The following person is daly appointed and is an acting officer of the Bank with the
title opposite their name as of the date hereof, such officer is a “Signing Officer” within the meaning of
the foregoing resolution.

Corrie I.. Bowman  Senior Vice President

IN WITNESS WHEREQF, | have hereunto sel my hand and affixed the seal of the Bank this 4" day of

November, 2011,
%

- .
e
_,g:,t’" Pt (:ﬂ' fﬁ'ﬁ
\\\\\muusu.,,‘_‘./' Hope Armstrong Howe
@‘\‘ﬁ{\,Nﬂva’% Assistant Secretary
& 2 o e Wells Fargo [3unk, National Association
=%4i [FaRGe] (&5
EX LIS E
s
’!,)?AT * ‘?'..\\‘ :_\\\\

Hr Redacted Vindicates portions of the resoly: o which have been omitled heeause they are ne: yofevani to the transaction for whick this
genifieate has been requested.
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STANDARD PROVISIONS FOR CITY CONTRACTS

PSC-1. CONSTRUCTION QF PROVISIONS AND TITLES HEREIN

All titles, subtitles, or headings in this Contract have been inserted for convenience, and
shall not be deemed to affect the meaning or construction of any of the terms or
provisions hereof, The language of this Contract shall be construed according to its fair
meaning and not strictly for-or against the CITY or CONTRACTOR. The word
"CONTRACTOR" herein in this Contract includes the party or parties identified in the
Contract.  The singular shall include the plural; if there is more than one
CONTRACTOR herein, unless expressly stated otherwise, their obligations and
liabilities hereunder shall be joint and several. Use of the feminine, masculine, or neuter
genders shall be deemed to include the genders not used.

PSC-2. NUMBER OF ORIGINALS

The number of original texts of this Contract shall be equal to the number of the parties
hereto, one text being retained by each party. At the CITY’S option, one or more
additional original texts of this Contract may also be retained by the City.

PSC-3. APPLICABLE LAW, INTERPRETATION AND ENFORCEMENT

Each party's performance hereunder shall comply with all applicable laws of the United
States of America, the State of California, and the CITY, including but not limited to,
laws regarding health and safety, labor and employment, wage and hours and licensing
laws which affect employees. This Contract shall be enforced and interpreted under the
laws of the State of California without regard to conflict of law principles.
CONTRACTOR shall comply with new, amended, or revised laws, regulations, and/or
procedures that apply to the performance of this Contract

In any action arising out of this Contract, CONTRACTOR consents to personal
jurisdiction, and agrees to bring all such actions, exciusively in state or federal courts
located in Los Angeles County, California.

If any part, term or provision of this Contract is held void, illegal, unenforceable, or in
conflict with any law of a federal, state or local government having jurisdiction over this
Contract, the validity of the remaining parts, terms or provisions of the Contract shall not
be affected thereby.

STANDARD PROVISIONS
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PSC-4. TIME OF EFFECTIVENESS

Unless otherwise provided, this Contract shall take effect when all of the following
events have occurred:

A. This Contract has been signed on behalf of CONTRACTOR by the person
or persons authorized to bind CONTRACTOR hereto;

B, This Contract has been approved by the City Council or by the board,
officer or employee authorized to give such approval;

C. The Office of the City Attorney has indicated in writing its approval of this
Contract as to form; and

D. This~ Cohtract has been signed on behalf of the CITY by the person
designated by the City Council, or by the board, officer or employee
authorized to enter into this Contract.

PSC-5. INTEGRATED CONTRACT

This Contract sets forth all of the rights and duties of the parties with respect to the
subject matter hereof, and replaces any and all previous Contracts or understandings,
whether written or oral, relating thereto. This Contract may be amended only as
provided for in paragraph PSC-6 hereof.

. P8C-6. AMENDMENT

All amendments to this Contract shall be in writing and signed and approved pursuant to
the provisions of PSC-4.

PSC-7. EXCUSABLE DELAYS

In the event that performance on the part of any party hereto is delayed or suspended
as a result of circumstances beyond the reasonable control and without the fault and
negligence of said party, none of the parties shall incur any liabllity to the other parties
as a result of such delay or suspension. Circumstances deemed to be beyond the
control of the parties hereunder include, but are not limited to, acts of God or of the
public enemy; insurrection; acts of the Federal Government or any unit of State or Local
Government in either sovereign or contractual capacity; fires; floods; earthquakes;
epidemics; quarantine restrictions; strikes; freight embargoes or delays in
transportation, fo the extent that they are not caused by the party's willful or negligent
acts or omissions, and to the extent that they are beyond the party's reasonable control.

PSC-8. BREACH

Except for excusable delays as described in PSC-7, if any party fails to perform, in
whole or in part, any promise, covenant, or agreement set forth herein, or should any
representation made by it be untrue, any aggrieved party may avail itself of all rights

STANDARD FROVISIONS
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and remedies, at law or equity, in the courts of law. Said rights and remedies are
cumulative of those provided for herein except that in no event shall any party recover
more than once, suffer a penalty or forfeiture, or be unjustly compensated.

PSC-9. WAIVER

A walver of a default of any part, term or provision of this Contract shall not be
construed as a waiver of any succeeding default or as a waiver of the part, term or
provision itself. A party’s performance after the other party's default shall not be
construed as a waiver of that default.

PSC-10. TERMINATION

A.  TERMINATION FOR CONVENIENCE

The CITY may terminate this Contract for the CITY’S convenience at any time by
giving CONTRACTOR thirty days written notice thersof. Upon receipt of said
notice, CONTRACTOR shall immediately take action not to incur any additional
obligations, cost or expenses, except as may be reasonably necessary to
terminate its activities. The CITY shall pay CONTRACTOR its reasonable and
allowable costs through the effective date of termination and those reasonable
and necessary costs incurred by CONTRACTOR to affect. such termination.
Thereafter, CONTRACTOR shall have no further claims against the CITY under .
this Contract. All finished and unfinished documents and materiais procured for
or produced under this Contract, including all intellectual property rights thereto,
shall become CITY property upon the date of such termination. CONTRACTOR
agrees to execute any documents necessary for the CITY to perfect,
memorialize, or record the CITY'S ownership of rights provided herein.

B. TERMINATION FOR BREACH OF CONTRACT

1. Except for excusable delays as provided in PSC-7, if
CONTRACTOR fails to perform any of the provisions of this
Contract or so fails to make progress as to endanger timely
performance of this Contract, the CITY may give CONTRACTOR
written notice of such default. If CONTRACTOR does not cure
such default or provide a plan to cure such default which is
acceptable to the CITY within the time permitted by the CITY, then
the CITY may terminate this Contract due to CONTRACTOR'S
breach of this Contract.

2. If a federal or state proceeding for relief of debtors is undertaken by
or against CONTRACTOR, or if CONTRACTOR makes an
assignment for the benefit of creditors, then the CITY may
immediately terminate this Contract.

3. If CONTRACTOR engages in any dishonest conduct related to the
performance or administration of this Contract or violates the

STANDARD PROVISIONS
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CITY'S lobbying policies, then the CITY may immediately terminate
this Contract.

4, In the event the CITY terminates this Contract as provided in this
section, the CITY may procure, upon such terms and in such
manner as the CITY may deem appropriate, services similar in
scope and level of effort to- those so terminated, and
CONTRACTOR shall be liable to the CITY for all of its costs and
damages, including, but not limited, any excess costs for such

services.

5. All finished or unfinished documents and materials produced or
procured under this Contract, including all intellectual property
rights thereto, shall become CITY property upon date of such
termination. CONTRACTOR agrees o execute any documents
necessary for the CITY to perfect, memorialize, or record the
CITY’S ownership of rights provided herein, '

B. if, after notice of termination of this Contract under the provisions of
this section, it is determined for any reason that CONTRACTOR
was not in default under the provisions of this section, or that the
default was excusable under the terms of this Contract, the rights
and obligations of the parties shall be the same as if the notice of
termination had beenh issued pursuant to PSC-10(A) Termination for
Convenience.

™~

The rights and remedies of the CITY provided in this section shall
not be exclusive and are in addition fo any other rights and
remedies provided by law or under this Contract.

PSC-11. INDEPENDENT CONTRACTOR

CONTRACTOR is acting hereunder as an independent contractor and not as an agent
or employee of the CITY. CONTRACTOR shall not represent or otherwise hold out
itself or any of its directors, officers, partners, employees, or agents to be an agent or
employee of the CITY.

PSC-12. CONTRACTOR'S PERSONNEL

Unless otherwise provided or approved by the CITY, CONTRACTOR shall use its own
employees to perform the services described in this Confract. The CITY shall have the
right to review and approve any personnel who are assigned to work under this
Contract. CONTRACTOR agrees to remove personnel from performing work under this
Contract If requested to do so by the CITY.

CONTRACTOR shall not use subcontractors to assist in performance of this Contract
without the prior written approval of the CITY. If the CITY permits the use of
subcontractors, CONTRACTOR shall remain responsible for performing all aspects of
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this Contract. The CITY has the right to approve CONTRACTOR'S subcontractors, and
the CITY reserves the right to request reptacement of subcontractors. The CITY does
not have any obligaticn o pay CONTRACTOR’S subcontractors, and nothing herein
creates any privity between the CITY and the subcontractors,

PSC-13. PROHIBITION AGAINST ASSIGNMENT OR DELEGATION

CONTRACTOR may not, unless it has first obtained the written permission of the CITY:

A. Assign or otherwise alienate any of its rights under this Contract, including
the right to payment; or

B. Delegate, subcontract, or otherwise transfer any of its duties under this
Contract. :

PSC-14. PERMITS

CONTRACTOR and its directors, officers, partners, agents, employees, and
subcontractors, to the extent allowed hereunder, shall obtain and maintain all licenses,
permits, certifications and other documents necessary for CONTRACTOR'S
performance hereunder and shall pay any fees required therefor. CONTRACTOR
certifies to immediately notify the CITY of any suspension, termination, lapses, non-
renewals, or restrictions of flicenses, permits, certificates, or other documents.

PSC-15. CLAIMS FOR LABOR AND MATERIALS

CONTRACTOR shall promptly pay when due all amounts payable for labor and
materials furnished in the performance of this Contract so as to prevent any lien or other
claim under any provision of law from arising against any CITY property (including
reports, documents, and other tangible or intangible matter produced by
CONTRACTOR hereunder), against CONTRACTOR'S rights to payments hereunder,
or against the CITY, and shall pay all amounts due under the Unemployment insurance
Act with respect to such labor.

PSC-16. CURRENT LOS ANGELES CITY BUS!NESS TAX REGISTRATION
CERTIFICATE REQUIRED

If applicable, CONTRACTOR represents that it has obtained and presently holds the
Business Tax Registration Certificate(s) required by the CITY'S Business Tax
Ordinance, Section 21.00 ef seq. of the Los Angeles Municipal Code. For the term
covered by this Contract, CONTRACTOR shall maintain, or obtain as necessary, all
such Certificates required of it under the Business Tax Ordinance, and shall not aliow
any such Certificate to be revoked or suspended.

PSC~17. RETENTION OF RECORDS, AUDIT AND REPORTS

CONTRACTOR shall maintain all records, including records of financial transactions,
pertaining to the performance of this Contract, in their original form, in accordance with
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requirements prescribed by the CITY. These records shall be retained for a period of
no less than three years following final payment made by the CITY hereunder or the.
expiration date of this Contract, whichever occurs last. Said records shall be subject to
examination and audit by authorized CITY personnel or by the CITY’S representative at
any time during the term of this Contract or within the three years following final
payment made by the CITY hereunder or the expiration date of this Contract, whichever
occurs last. CONTRACTOR shall provide any reports requested by the CITY regarding
performance of this Contract. Any subcontract entered into by CONTRACTOR, fo the
extent allowed hereunder, shall include a like provision for work fo be performed under
this Contract.

PSC-18. FALSE CLAIMS ACT

CONTRACTOR acknowledges that it is aware of liabilities resulting from submitting a
false claim for payment by the CITY under the Faise Claims Act (Cal. Gov. Code §§
12650 ef seq.), including treble damages, costs of legal actions to recover payments,
and civil penalties of up to $10,000 per false claim.

PSC-19. BONDS

All _bonds which may be required hereunder shall conform to CITY requirements
established by Charter, ordinance or policy, and shall be filed with the Office of the City
Administrative Officer, Risk Management for its review and acceptance in accordance
with Sections 11.47 through 11.56 of the Los Angeles Administrative Code.

PSC-20. INDEMNIFICATION

Except for the active negligence or willful misconduct of the CITY, or any of its Boards,
Officers, Agents, Empioyees, Assigns and Successors in Interest, CONTRACTOR
undertakes and agrees to defend, indemnify and hold harmless the CITY and any of its
Boards, Officers, Agents, Employees, Assigns, and Successors in Interest from and
against all suits and causes of action, claims, losses, demands and expenses,
including, but not limited to, attorney's fees (both in house and outside counsel) and
cost of litigation (including all actual iitigation costs incurred by the CITY, including bt
not limited to, costs of experts and consultants), damages or liability of any nature
whatsoever, for death or injury to any person, including CONTRACTOR'S employses
and agents, or damage or destruction of any property of either party hereto or of third
parties, arising in .any manner by reason of the negligent acts, errors, omissions or
wiliful misconduct incident to the performance of this Contract by CONTRACTOR or its
subcontractors of any tier. Rights and remedies available to the CITY under this
provision are cumulative of those provided for elsewhere in this Contract and those
allowed under the laws of the United States, the State of California, and the CITY. The
provisions of PSC-20 shall survive expiration or termination of this Contract.

PSC-21. INTELLECTUAL PROPERTY INDEMNIFICATION

CONTRACTOR, at its own expense, undertakes and agrees to defend, indemnify, and
hold harmless the CITY, and any of its Boards, Officers, Agents, Employees, Assigns,
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and Successors in Interest from and against all suits and causes of action, claims,
losses, demands and expenses, including, but not limited to, attorney's fees (both in
house and outside counsel) and cost of litigation (including ali actual litigation costs
incurred by the CITY, including but not limited to, costs of experts and consultants),
damages or liability of any nature whatsoever arising out of the infringement, actual or
alleged, direct or contributory, of any intellectual property rights, including, without
limitation, patent, copyright, trademark, trade secret, right of publicity and proprietary
information right (1) on or in any design, medium, matter, article, process, method,
application, equipment, device, instrumentation, software, hardware, or firmware used
by CONTRACTOR, or its subcontractors of any tier, in performing the work under this
Contract; or (2) as a result of the CITY’S actual or intended use of any Work Product
furnished by CONTRACTOR, or its subcontractors of any tier, under the Agreement.
Rights and remedies available to the CITY under this provision are cumulative of those
provided for elsewhere in this Contract and those allowed under the laws of the United
States, the State of California, and the CITY. The provisions of PSC-21 shalt survive
expiration or termination of this Contract.

PSC-22. INTELLECTUAL PROPERTY WARRANTY

CONTRACTOR represents and warrants that its performance of all obligations under
this Contract does not infringe in any way, directly or contributorily, upon any third
party's intellectual property rights, including, without limitation, patents, copyrights,
tfrademarks, trade secrets, rights of publicity and propristary information.

PSC-23. OWNERSHIP AND LICENSE

Unless otherwise provided for herein, all Work Products originated and prepared by
CONTRACTOR or its subcontractors of any tier under this Contract shall be and remain.
the exclusive property of the CITY for its use in any manner it deems appropriate. Work
Products are all works, tangible or not, created under this Contract including, without
limitation, documents, material, data, reports, manuals, specifications, artwork,
drawings, sketches, computer programs and databases, schematics, photographs,
video and audiovisual recordings, sound recordings, marks, logos, graphic designs,
notes, websites, domain names, inventions, processes, formulas matters and .
combinations thereof, and all forms of intellectual property. CONTRACTOR hereby -
assigns, and agrees to assign, all goodwill, copyright, trademark, patent, trade secret
and all other intellectual property rights worldwide in any Work Products originated and
prepared by CONTRACTOR under this Contract. CONTRACTOR further agrees to
execute any documents necessary for the CITY to perfect, memorialize, or record the
CITY’S ownership of rights provided herein. o |

For all Work Products delivered to the GITY that are not originated or prepared by
CONTRACTOR or its subcontractors of any tier under this Contract, CONTRACTOR
hereby grants a non-exclusive perpetual license to use such Work Products for any
CITY purposes.
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FOR €ITY CONTRACTS (Rev. 3/09) T



CONTRACTOR shall not provide or disclose any Work Product to any third party
without prior written consent of the CITY.

Any subcontract entered into by CONTRACTOR relating to this Contract, to the extent
allowed hereunder, shall include a like provision for work to be performed under this
Contract to contractually bind or otherwise oblige its subcontractors performing work
under this Contract such that the CITY'S ownership and license rights of all Work
Products are preserved and protected as intended herein. Failure of CONTRACTOR to
comply with this requirement or to obtain the compliance of its subcontractors with such
obligations shall subject CONTRACTOR to the imposition of any and all sanctions
allowed by law, including but not limited to termination of CONTRACTOR’S confract
with the CITY.

PSC-24. INSURANCE

During the term of this Contract and without limiting CONTRACTOR'S indemnification
of the CITY, CONTRACTOR shall provide and maintain at its own expense a program
of insurance having the coverages and limits customarily carried and actually arranged
by CONTRACTOR, but not less than the amounts and types listed on the Required
Insurance and Minimum Limits sheet (Form General 146 in Exhibit 1 hereto), covering -
its operations hereunder. Such insurance shall conform to CITY requirements
established by Charter, ordinance or policy, shall comply with the Insurance Contractual
Requirements {(Form General 133 in Exhibit 1 hereto) and shall otherwise be in a form
acceptable fo the Office of the City Administrative Officer, Risk Management.
CONTRACTOR shall comply with all Insurance Contractual Requirements shown on
Exhibit 1 hereto. Exhibit 1 is hereby incorporated by reference and made a part of this
Contract. -

PSC-25. DISCOUNT TERMS

CONTRACTOR agrees to offer the CITY any discount terms that are offered to its best
customers for the goods and services to be provided hereunder and apply such
discount to payments made under this Contract which meet the discount terms.

PSC-26. WARRANTY AND RESPONSIBILITY OF CONTRACTOR

CONTRACTOR warrants that the work performed hereunder shall be completed in a
manner consistent with professional standards practiced among those firms within
CONTRACTOR’S profession, doing the same or similar work under the same or similar
circumstances.

PSC-27. NON-DISCRIMINATION

Unless otherwise exempt, this Contract is subject to the non-discrimination provisions in
Sections 10.8 through 10.8.2 of the Los Angeles Administrative Code, as amended from
time to time. The CONTRACTOR shall comply with the applicable non-discrimination
and affirmative action provisions of the laws of the United States of America, the State
of Californta, and the CITY. in performing this Contract, CONTRACTOR shall not
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discriminate in its employment practices against any employee or applicant for
employment because of such person's race, religion, national origin, ancestry, sex,
sexual orientation, age, disability, domestic partner status, marital status or medical
condition. Any subcontract entered into by CONTRACTOR, to the exient allowed
hereunder, shall include a like provision for work to be performed under this Contract.

Failure of CONTRACTOR to comply with this requirement or to obtain the compliance
of its subcontractors with such obligations shall subject CONTRACTOR to the
imposition of any and all sanctions allowed by law, including but not limited fo
termination of CONTRACTOR'S contract with the CITY.

PSC-28. EQUAL EMPLOYMENT PRACTICES

Unless otherwise exempt, this Contract is subject to the equal employment practices
provisions in Section 10.8.3 of the Los Angeles Administrative Code, as amended from

time fo time.

A. During the performance of this Contract, CONTRACTOR agrees and
represents that it will provide equal employment practices and
CONTRACTOR and each subcontractor hereunder will ensure that in his
or her employment practices persons are employed and employees are

treated equally and without regard fo or because of race, religion,
ancestry, national origin, sex, sexual orientation, age, disability, marital
status or medical condition,

1. This provision applies to work or service performed or materials
manufactured aor assembled in the United States.

2. Nothing in this section shall require or prohibit the establishment of
new classifications of employees in any given craft, work or service
category.

3. CONTRACTOR agrees to post a copy of Paragraph A hereof in
conspicuous places at its place of business available to. employees
and applicants for employment. :

8.  CONTRACTOR will, in all solicitations or advertisements for employees
placed by or on behalf of CONTRACTOR, state that all qualified
applicants will receive consideration for employment without regard to
their race, religion, ancestry, national origin, sex, sexual orientation, age,
disability, marital status or medical condition.

C.  As part of the CITY’S supplier registration process, and/or at the request
of the awarding authority, or the Board of Public Works, Office of Contract
Compliance, CONTRACTOR shall certify in the specified format that he or
she has not discriminated in the performance of CITY contracts against
any employee or applicant for employment on the basis or because of
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race, religion, national origin, ancestry, sex, sexual orientation, age,
disability, marital status or medical condition.

D. CONTRACTOR shall permit access to and may be required to provide
certified copies of all of his or her records pertaining to employment and to
employment practices by the awarding authority or the Office of Contract
Compliance for the purpose of investigation to ascertain compliance with
the Equal Employment Practices provisions of GITY contracts. On their or
either of their request CONTRACTOR shall provide evidence that he or
she has or will comply therewith.

E. The failure of any CONTRACTOR tfo comply with the Equal Employment
Practices provisions of this Contract may be deemed to be a material
breach of CITY contracts. Such failure shall only be established upon a
finding to that effect by the awarding authority, on the basis of its own
investigation or that of the Board of Public Works, Office of Contract
Compliance. No such finding shall be made or penalties assessed except
upon a full and fair hearing after notice and an opportunity to be heard has
been given to CONTRACTOR.

F. Upon a finding duly made that CONTRACTOR has failed to comply with
the Equal Employment Practices provisions of a CITY contract, the
contract may be forthwith canceled, terminated or suspended, in whole or
in part, by the awarding authority, and all monies due or fo become due
hereunder may be forwarded to and retained by the CITY. In addition
thereto, such failure to comply may be the basis for a determination by the
awarding authority or the Board of Public Works that the CONTRACTOR
is an irresponsible bidder or proposer pursuant fo the provisions of Section
371 of the Charter of the City of Los Angeles. In the event of such a
determination, CONTRACTOR shall be disqualified from being awarded a
contract with the CITY for a period of two years, or untilt CONTRACTOR
shall establish and carry out a program in conformance with the provisions
hereof,

G. Notwithstanding any other provision of this Contract, the CITY shall havé
any and all other remedies at law or in equity for any breach hereof.

H.  Intentionally blank.

l, Nothing contained in this Contract shall be construed in any manner so as
fo require or permit any act which is prohibited by law.

J. At the time a supplier registers to do business with the CITY, or when an
individual bid or proposal is submitted, CONTRACTOR shall agree to
adhere to the Equal Employment Practices specified herein during the
performance or conduct of CITY Contracts.

STANDARD PROVISIONS
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K. Equal Employment Practices shall, without limitation as to the subject or
nature of employment activity, be concerned with such employment
practices as:

1. Hiring practices;

2. Apprenticeships where such apbroved programs are functioning,
and other on-the-job training for non-apprenticeable occupations;

3. Training and promotional opportunities; and

4, Reascnable accommodations for persons with disabilities.

L. Any subcontract entered info by CONTRACTOR, to the extent aflowed
hereunder, shall include a like provision for work to be performed under
this Contract. Failure of CONTRACTOR to comply with this requirement
or to obtain the compliance of its subcontractors with all such obligations
shall subject CONTRACTOR to the imposition of any and all sanctions
allowed by law, including but not [imited fo termination of the
CONTRACTQR’S Contract with the CITY.

PSC-29. AFFIRMATIVE ACTION PROGRAM

Unless otherwise exempt, this Contract is subject to the affirmative action program
provisions in Section 10.8.4 of the Los Angeles Administrative Code, as amended from
time to time.

A, During the performance of a CITY contract, CONTRACTOR certifies and
represents that CONTRACTOR and each subcontractor hereunder will
adhere to an affirmative action program to ensure that in its employment
practices, persons are employed and employees are treated equally and
without regard to or because of race, religion, ancestry, national origin,
sex, sexual orientation, age, disability, marital status or medical condition.

1. This provision applies to work or services performed or materials
manufactured or assembled in the United States.

2. Nothing in this section shall require or prohibit the establishment of
new classifications of employees in any given craft, work or service
category.

3. CONTRACTOR shall post a copy of Paragraph A hereof in
conspicuous places at its place of business available to employees
and applicants for employment.

B. CONTRACTOR will, in all solicitations or advertisements for employees
placed by or on behalf of CONTRACTOR, state that all qualified
applicants will receive consideration for employment. without regard to
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their race, religion, ancestry, national corigin, sex, sexual orientation, age,
disability, marital status or medical condition.

C. As part of the CITY'S supplier registration process, and/or at the request
of the awarding authority or the Office of Contract Compliance,
CONTRACTOR shall certify on an electronic or hard copy form to be
supplied, that CONTRACTOR has not discriminated in the performance of
CITY contracts against any employee or applicant for employment on the
hasis or because of race, religion, ancestry, national origin, sex, sexual
orientation, age, disability, marital status or medical condition.

D. . CONTRACTOR shall permit access to and may be required to provide
certified copies of all of its records pertaining to employment and o its
employment practices by the awarding authority or the Office of Contract
Compliance, for the purpose of investigation to ascertain compliance with
the Affirmative Action Program provisions of CITY contracts, and on their
or either of their request to provide evidence that it has or will comply
therewith.

E. The failure of any CONTRACTOR to comply with the Affirmative Action
Program provisions of CITY contracts may be deemed to be a material
breach of contract. Such failure shall only be established upon a finding to
that effect by the awarding authority, on the basis of its own investigation
or that of the Board of Public Works, Office of Contract Compliance. No
such finding shall be made except upon a full and fair hearing after notice
and an opportunity to be heard has been given to CONTRACTOR.

F. Upon a finding duly made that CONTRACTOR has breached the
Affirmative Action Program provisions of a CITY contract, the contract may
be forthwith cancelled, terminated or suspended, in whole or in part, by
the awarding authority, and all monies due or to become due hereunder
may be forwarded to and retained by the CITY. In addition thereto, such
breach may be the basis for a determination by the awarding authority or
the Board of Public Works that the said CONTRACTOR is an
irresponsible bidder or proposer pursuant to the provisions of Section 371
of the Los Angeles City Charter. In the event of such determination, such
CONTRACTOR shall be disqualified from being awarded a contract with
the CITY for a period of two vears, or until he or she shall establish and
carry out a program in conformance with the provisions hereof.

G In the event of a finding by the Fair Employment and Housing Commission
of the State of California, or the Board of Public Works of the City of Los
Angeles, or any court of competent jurisdiction, that CONTRACTOR has
been guilty of a willful violation of the California Fair Employment and
Housing Act, or the Affirmative Action Program provisions of a GITY
contract, there may be deducted from the amount payable to
CONTRACTOR by the CITY under the contract, a penalty of ten doliars
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($10.00) for each person for each calendar day on which such person was
discriminated against in violation of the provisions of a CITY contract.

H. Notwithstanding any other provisions of a CITY contract, the CITY shall
have any and all other remedies at law or in equity for any breach hereof.

k. Intentionally blank.

J. Nothing contained in CITY contracts shall be construed in any manner so
as to require or permit any act which is prohibited by faw.

K. CONTRACTOR shall submit an Affirmative Action Plan which shall meet
the requirements of this chapter at the time it submits its bid or proposal or
at the time it registers to do business with the CITY. The plan shall be
subject to approval by the Office of Contract Compliance prior to award of
the contract. The awarding authority may also require contractors and
suppliers to take part in a pre-registration, pre-bid, pre-proposal, or pre-
award conference in order to develop, improve or implement a qualifying
Affirmative Action Plan. Affirmative Action Programs developed pursuant
to this section shall be effective for a period of twelve months from the
date of approval by the Office of Contract Compliance. In case of prior
submission of a plan, CONTRACTOR may submit documentation that &
has an Affirmative Action Plan approved by the Office of Contract
Compliance within the previous twelve months. if the approval is 30 days
or less from expiration, CONTRACTOR must submit a new Plan to the
Office of Contract Compliance and that Plan must be approved before the
contract is awarded.

1. Every contract of $5,000 or more which may provide construction,
demolition, renovation, conservation or major maintenance of any
kind shall in addition comply with the requirements of Section 10.13
of the Los Angeles Administrative Code,

2. CONTRACTOR may establish and adopt as its own Affirmative
Action Plan, by affixing his or her signature thereto, an Affirmative
Action Plan prepared and furnished by the Office of Contract
Compliance, or it may prepare and submit its own Plan for
approval. '

L. The Office of Contract Compliance shall annually supply the awarding
authorities of the CITY with a list of contractors and suppliers who have
developed Affirmative Action Programs. For each contractor and supplier
the Office of Contract Compliance shall state the date the approval
expires. The Office of Contract Compliance shall not withdraw its approval
for any Affirmative Action Plan or change the Affirmative Action Plan after
the date of contract award for the entire contract term without the mutual
agreement of the awarding authority and CONTRACTOR.
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M.  The Affirmative Action Plan required to be submitted hereunder and the
pre-registration, pre-bid, pre-proposal or pre-award conference which may
be required by the Board of Public Works, Office of Contract Compliance
or the awarding authority shall, without limitation as fo the subject or
nature of employment activity, be concerned with such employment
practices as:

1. Apprenticeship where approved programs are functioning, and
other on-the-job training for non-apprenticeable occupations;

Classroom preparation for the job when not apprenticeable;
Pre-apprenticeship education and preparation;

Upgrading training and opportunities;

S

Encouraging the use of contractors, subcontractors and suppliers of

all racial and ethnic groups, provided, however, that any contract

subject to this ordinance shall require the contractor, subcontractor

or supplier to provide not less than the prevailing wage, working

conditions and practices generally observed in private industries in

the contractor’s, subcontractor’s or supplier's geographical area for
such work;

B. The entry of qualified women, minority and all other journeymen
_into the industry; and

7.  The provision of needed supplies or job conditions to permit
persons with disabilities to be employed, and minimize the impact’
of any disability.

N. Any adjustments which may be made in the contractor's or suppliers
workforce to achieve the requirements of the CITY’S Affirmative Action
Contract Compliance Program in purchasing and construction shall be
accomplished by either an increase in the size of the workforce or
replacement of those employees who leave the workforce by reason of
resignation, retirement or death and not by termination, layoff, demotion or
change in grade. ‘

0. Affirmative Action Agreements resulting from the proposed Affirmative
Action Plan or the pre-registration, pre-bid, pre-proposal or pre-award
conferences shall not be confidential and may be publicized by the
contractor at his or her discretion. Approved Affirmative Action
Agresments become the property of the CITY and may be used at the
discretion of the CITY in its Contract Compliance Affirmative Action
Program.

P. intentionally blank.
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Q.  All contractors subject to the provisions of this section shall include a like
provision in all subcontracts awarded for work to be performed under the
contract with the CITY and shall impose the same obligations, including
but not limited to filing and reporting obligations, on the subcontractors as
are applicable to the contractor, Failure of the contractor to comply with
this requirement or to obtain the compliance of its subcontractors with all
such obligations shall subject the contractor to the imposition of any and
all sanctions allowed by law, including but not limited to fermination of the
contractor’s contract with the CITY.

PSC-30. CHILD SUPPORT ASSIGNMENT ORDERS

This Contract is subject to the Child Support Assignment Orders Ordinance, Section
10.10 of the Los Angeles Administrative Code, as amended from time to time. Pursuant
to the Child Support Assignment Orders Ordinance, CONTRACTOR will fully comply
with all applicable State and Federal employment reporting requirements for
CONTRACTOR'S employees. CONTRACTOR shall also certify (1) that the Principal
Owner{s) of CONTRACTOR are in compliance with any Wage and Eamings
Assignment Orders and Notices of Assignment applicable to them personally; (2) that
CONTRACTOR will fully comply with all lawfully served Wage and Earnings
Assignment Orders and Notices of Assignment in accordance with Section 5230, ef seq.
of the California Family Code; and (3)that CONTRACTOR will maintain such
compliance throughout the term of this Contract.

Pursuant to Section 10.10(b) of the Los Angeies Administrative Code, the failure of
CONTRACTOR to comply with all applicable reporting requirements or to implement
lawfully served Wage and Earnings Assignment Orders or Notices of Assignment, or the
failure of any Principal Owner(s) of CONTRACTOR to comply with any Wage and
Earnings Assignment Orders or Notices of Assignment applicable to them personally,
shall constitute a default by the CONTRACTOR under this Contract, subjecting this
Contract to termination if such default shall continue for more than ninety {90) days after
notice of such default to CONTRACTOR by the CITY.

Any subcontract entered into by CONTRACTOR, to the extent aliowed hereunder, shall
include a like provision for work to be performed under this Contract. Failure of
CONTRACTOR to obtain compliance of its subcontractors shall constitute a default by
CONTRACTOR under this Contract, subjecting this Contract fo termination where such
default shall continue for more than ninety (90) days after notice of such default to
CONTRACTOR by the CITY.

CONTRACTOR certifies that, to the best of its knowledge, it is fully complying with the
Earnings Assignment Orders of all employees, and is providing the names of all new
employees to the New Hire Registry maintained by the Employment Development
Department as set forth in Section 7110(b) of the California Public Contract Code.
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PSC-31. LIVING WAGE ORDINANCE AND SERVICE CONTRACTOR WORKER
RETENTION ORDINANCE

A. Unless otherwise exempt, this Contract is subject to the applicable
provisions of the Living Wage Ordinance (LWQ), Section 10.37 ef seq. of
the Los Angeles Administrative Code, as amended from time to time, and
the Service Contractor Worker Retention Ordinance (SCWROQ), Section
10.36 et seq., of the Los Angeles Administrative Code, as amended from
time to time. These Ordinances require the following:

1. CONTRACGTOR assures payment of a minimum initial wage rate to
employees as defined in the LWO and as may be adjusted each
July 1 and provision of compensated and uncompensated days off
and health benefits, as defined in the LWO.

2. CONTRACTOR further pledges that it will comply with federal law
proscribing retaliation for union organizing and will not retaliate for
activities related to the LWQO. CONTRACTOR shall require each of
its subcontractors within the meaning of the LWO to pledge to
comply with the terms of federal law proscribing retaliation for union
organizing. CONTRACTOR shall deliver the executed pledges
from each such subcontractor to the CITY within ninety (90) days of
the execution of the subcontract. CONTRACTOR’S delivery of
executed pledges from each such subcontractor shall fully
discharge the obligation of CONTRACTOR with respect to such
pledges and fully discharge the obligation of CONTRACTOR to
comply with the provision in the LWO contained in Section
10.37.8(c) concerning compliance with such federal law.

3. CONTRAGTOR, whether an employer, as defined in the LWO, or
any other person employing individuals, shall not discharge, reduce
in compensation, or otherwise discriminate against any employee
for complaining to the CITY with regard to the employer's
compliance or anticipated comptiance with the LWO, for opposing
any practice proscribed by the LWO, for participating in
proceedings related to the LWO, for seeking to enforee his or her
rights under the LWO by any lawful means, or otherwise asserting
rights under the LWQ. CONTRACTOR shall post the Notice of
Prohibition Against Retaliation provided by the CITY.

4, Any subcontract entered into by CONTRACTOR relating to this
Contract, fo the extent allowed hereunder, shall be sub;ect to the
provisions of PSC-31 and shall mcorporate the provisions of the
LWO and the SCWRO.
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5. CONTRACTOR shall comply with all rules, regulations and policies
promulgated by the CITY’S Designated Administrative Agency
which may be amended from time to time.

B. Under the provisions of Sections 10.36.3(¢c) and 10.37.6(c) of the Los
Angeles Administrative Code, the CITY shall have the authority, under
appropriate circumstances, to terminate this Contract and otherwise
pursue legal remedies that may be available if the CITY determines that
the subject CONTRACTOR has violated provisions of either the LWO or
the SCWRO, or both.

C. Where under the LWO Section 10.37.6(d), the CITY’'S Designated
Administrative Agency has determined (a) that CONTRACTOR is in
violation of the LWQ in having failed to pay some or all of the living wage,
and (b) that such violation has gone uncured, the CITY in such
circumstances may impound monies otherwise due CONTRACTOR in
accordance with the following procedures. Impoundment shall mean that
from monies due CONTRACTOR, CITY may deduct the amount
determined to be due and owing by CONTRACTOR fo its employees.
Such monies shall be placed in the holding account referred to in LWQ
Section 10.37.6(d)(3) and disposed of under procedures described therein
through final and binding arbiiration. Whether CONTRACTOR is to
continue work following an impoundment shall remain in the sole
discretion of the CITY. CONTRACTOR may not elect to discontinue work
either because there has been an impoundment or because of the
ultimate disposition of the impoundment by the arbitrator.

D. CONTRACTOR shall inform employees making less than Twelve Dollars
($12.00) per hour of their possible right to the federal Eamed Income
Credit (EIC). CONTRACTOR shall also make available to employees the
forms informing them about the EIC and forms required to secure advance
EIC payments from CONTRACTOR.

PSC-32. AMERICANS WITH DISABILITIES ACT

CONTRACTOR hereby certifies that it will comply with the Americans with Disabilities
Act, 42 U.8.C. §§ 12101 ef seq., and its implementing regulations, CONTRACTOR will
provide reasonable accommodations to allow qualified individuals with disabilities to
have access to and to participate in its programs, services and activities in accordance
with the provisions of the Americans with Disabilities Act. CONTRACTOR will not
discriminate against persons with disabiliies nor against persons due to their
relationship to or association with a person with a disability. Any subcontract entered
into by CONTRACTOR, relating fo this Contract, to the extent allowed hereunder, shall
be subject to the provisions of this paragraph.

STANDARD PROVISIONS
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PSC-33. CONTRACTOR RESPONSIBILITY ORDINANCE

Unless otherwise exempt, this Coniract is subject to the provisions of the Contractor
Responsibility Ordinance, Section 10.40 et seq., of the Los Angeles Administrative
Code, as amended from time to time, which requires CONTRACTOR to update its
responses to- the responsibility questionnaire within thirty calendar days after any
change to the responses previously provided if such change would affect
CONTRACTOR'S fitness and ability to continue performing this Contract.

In accordance with the provisions of the Contractor Responsibility Ordinance, by signing
this Contract, CONTRACTOR pledges, under penalty of perjury, to comply with all
applicable federal, state and local laws in the performance of this Contract, including but
not limited to, laws regarding health and safety, labor and employment, wages and
hours, and I:censmg laws which affect employees. CONTRACTOR further agrees to:
(1) notify the CITY within thirty calendar days after receiving notification that any
government agency has initiated an investigation which may result in a finding that
CONTRACTOR is not in compliance with all applicable federal, state and local laws in
performance of this Coniract; (2) notify the CITY within thirty calendar days of all
findings by a government agency or court of competent jurisdiction that CONTRACTOR
has viplated the provisions of Section 10.40.3(a) of the Contractor Responsibility
Ordinance; (3) unless exempt, ensure that its subcontractor(s), as defined in the
Contractor Responsibility Ordinance, submit a Pledge of Compliance to the CITY; and
(4) unless exempt, ensure that its subcontractor(s), as defined in the Contractor
Responsibility Ordinance, comply with the requirements of the Pledge of Compliance
and the requirement to notify the CITY within thirty calendar days after any government
agency or court of competent jurisdiction has initiated an investigation or has found that
the subcontractor has violated Section 10.40.3(a) of the Contractor Responsibility
Ordinance in performance of the subcontract.

PSC-34. MINORITY, WOMEN, AND OTHER BUSINESS ENTERPRISE QUTREACH
PROGRAM

CONTRACTOR agrees and obligates itself to utilize the services of Minority, Women
and Other Business Enterprise firms on a level so designated in its proposal, if any.
CONTRACTOR certifies that it has complied with Mayoral Directive 2001-26 regarding
the Outreach Program for Personal Services Contracts Greater than $100,000, if
applicable. CONTRACTOR shali not change any of these des;gnated subcontractors,
nor shall CONTRACTOR reduce their level of effort, without prior written approval of the
CITY, provided that such approval shall not be unreascnably withheld.

PSC-35. EQUAL BENEFITS ORDINANGE

Unless otherwise exempt, this Contract is subject to the provisions of the Equal Benefits
Ordinance (EBQ), Section 10.8.2.1 of the Los Angeles Administrative Code, as
amended from time to time.

STANDARD PROVISIONS -
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A. During the performance of the Contract, CONTRACTOR certifies and
represents that CONTRACTOR will comply with the EBO.

B. The failure of CONTRACTOR to comply with the EBO will be deemed to
be a material breach of this Contract by the CITY.

C. if CONTRACTOR fails to comply with the EBO the CITY may cancel,
terminate or suspend this Contract, in whole or in part, and all monies due
or to become due under this Contract may be retained by the CITY, The
CITY may also pursue any and all other remedies at law or in equity for

any breach.

D. Failure to comply with the EBO may be used as evidence against
CONTRACTOR in actions taken pursuant to the provisions of Los Angeles
Administrative Code Section 10.40 ef seq., Contractor Responsibility
Ordinance.

E. If the CITY'S Designated Administrative Agency determines that a
CONTRACTOR has set up or used its contracting entity for the purpose of
evading the intent of the EBO, the CITY may terminate the Contract.
Violation of this provision may be used as evidence against
CONTRACTOR in actions taken pursuant to the provisions of Los Angeles
Administrative Code Section 10.40 ef seq., Contractor Responsibility
Ordinance.

CONTRACTOR shall post the following statement in conspicuous places at its place of
husiness available to employees and applicants for employment:

“During the performance of a Contract with the City of Los Angeles,
the Contractor will provide equal benefits to its employees with
spouses and its employees with domestic partners. Additional
information about the City of Los Angeies’ Equal Benefits
Ordinance may be obtained from the Department of Public Works,
Office of Contract Compliance at (213) 847-1922."

PSC-36. SLAVERY DISCLOSURE ORDINANGCE

Unless otherwise exempt, this Contract is subject to the Slavery Disclosure Ordinance,
Section 10.41 of the Los Angeles Administrative Code, as amended from time to time.
CONTRACTOR certifies that it has complied with the applicable provisions of the
Slavery Disclosure Ordinance. Failure to fully and accurately complete the affidavit may
result in termination of this Contract.

STANDARD PROVISIONS
FOR CITY CONTRAGTS (Rev. 3/09) 18



Form Gen. 133 (Rev. 3/09)

EXHIBIT 1
INSURANCE CONTRACTUAL REQUIREMENTS

CONTACT For additional information about compliance with City Insurance and Bond
requirements, contact the Office of the City Administrative Officer, Risk Management at (213)
g78-RISK (7475) or go online at www,lacity.org/cacfrisk. The City approved Bond Assistance
Program is available for those contractors who are unable fo obfain the City-required
performance bonds. A City approved Insurance program may be available as a low cost
alternative for contractors who are unable fo obtain City-required instrance.

CONTRACTUAL REQUIREMENTS

CONTRACTOR AGREES THAT:

1. Additional insured/Loss Payee. The CITY must be included as an Additional
Insured in applicable liability policies to cover the CITY'S liability arising out of the acts or
omissions of the named insured, The CITY is to be named as an Additional Named Insured and
a Loss Payee As lis Interests May Appear in property insurance in which the CITY has an
interest, e.g., as a lien holder.

2. Notice of Canceilation. All required insurance will be maintained in full force for the
duration of its business with the CITY. By ordinance, all required insurance must provide at
teast thirty (30) days' prior written notice (ten (10} days for non-payment of premium} directly o
the CITY if your insurance company elects fo cancel or materially reduce coverage or fimits prior
to the policy expiration date, for any reason except impairment of an aggregate limit due to prior
claims.

3. Primary Coverage.' CONTRACTOR will provide coverage that is primary with
respect fo any insurance or self-insurance of the CITY. The CITY'S program shall be excess of
this insurance and non-contributing.

4. Modification of Coverage. The CITY reserves the right at any time during the term
of this Contract to change the amounts and types of insurance required hereunder by giving
CONTRACTOR ninety (S0) days’ advance written notice of such change. If such change shouid
result in substantial additional cost to CONTRACTOR, the CITY agrees to negotiate additional
compensation proportional to the increased benefit to the CITY,

5. Failure to Procure Insurance. All required insurance must be submitied and
approved by the Office of the City Administrative Officer, Risk Management prior to the
inception of any operations by CONTRACTOR. .

CONTRACTOR'S failure to procure or maintain required insurance or a self-insurance program
during the entire term of this Contract shall constitute a material breach of this Contract under
which the CITY may immediately suspend or terminate this Contract or, at its discretion, procure
or renew such insurance fo protect the CITY'S interests and pay any and all premiums in
connection therewith and recover all monies so paid from CONTRACTOR,

6. Workers' Compensation. By signing this Contract, CONTRACTOR hereby certifies
that it is aware of the provisions of Section 3700 ef seq., of the California Labor Code which
require every employer to be insured against liability for Workers' Compensation or to undertake

STANDARD PROVISIONS .
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self-insurance in accordance with the provisions of that Code, and that it will comply with such
provisions at all time during the performance of the work pursuant to this Contract.

7. California Licensee. All insurance must be provided by an insurer admitted fo do
business in California or written through a California-icensed surplus lines broker or through an
insurer otherwise acceptable fo the CITY. Non-admitted coverage must contain a Service of
Suit clause in which the underwriters agree to submit as necessary fo the jurisdiction of a
California court in the event of a coverage dispute. Service of process for this purpose must be
allowed upon an agent in California designated by the insurer or upon the California Insurance
Commissfoner.

8. Aggregate Limits/impairment. If any of the required insurance coverages contfain
annual aggregate iimits, CONTRACTOR must give the CITY written notice of any pending
claim or lawsuit which will materially diminish the aggregate within thirty (30) days of knowledge
of same. You must take appropriate steps to restore the impaired aggregates or provide
replacement insurance protection within thirty (30) days of knowledge of same. The CITY has
the option to specify the minimum acceptable aggregate limit for each line of coverage required.
No substantial reductions in scope of coverage which may affect the CITY'S protection are
allowed without the CITY'S prior written consent.

9.  Commencement of Work. For purposes of insurance coverage only, this Contract
will be deemed to have been executed immediately upon any party hereto taking any steps that
can be considered to be in furtherance of or towards performance of this Contract. The
requirements in this Section supersede ail other sections and provisions of this Contract,
including, but not fimited to, PSC-4, to the extent that any other section or provision conflicts
with or impairs the provisions of this Section,
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Exhibit 1 (Continued)
Required Insurance and Minimum Limits

Name: ' Date:

Agreement/Reference: ‘
Evidence of coverages checked below, with the specified minimum limits, must be submitted and approved prior to

occupancy/start of operations, Amounts shown are Combined Single Limits (“CSLs”). For Automobile Liability, split
limits may be substituted for a CSL if the total per occurrence equals or exceeds the CSL amount.

Lirmits
____ Workers’ Compensation ~ Workers’ Compensation (WC) and Employer’s Liability (EL) WC . Statuiory
' ‘ EL
£ waiver of Subrogation in favor of City EZI Longshore & Harbor Workers
3 Jones Act
__ General Liability
{1 products/Completed Operations (] Sexual Misconduct
[ Fire Legal Liability
03
___ Automebile Liability (for any and alt vehicles used for this Contract, other than commuting to/from work)
Professional Liability (Errors and Omissions)
___ Property Insurance (1o cover replacement cost of building — as determined by insurance company)
[T Al Risk Coverage L] Boiter and Machivery
[T Flood O Builder's Risk
[ Earthquake O '
Pollution Liability
a
Surety Bonds — Performance and Payment (Labor and Materials) Bonds 100 % of Contract Price

Crime Insurance

Other:

STANDARD PROVISIONS
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SCHEDULE A ~ SCHEDULE OF FEES

[T ASSUMETIONE 7 FERGRANT PRUFILE

Legal Enity Name of [a5 Anpeles -
Businass Segment Services Gavarnmant
Category Lestration Govemment Services-Not Slsawhers c:lassmad
weg ’ 3G
Mulbiple MCOS? Ves (Referencs Add: Honpl List)
Lotatony 1168
Sntal Conbract Term (yrs) 5
Dats Pers Last Lipdated September 24, 2008
Annual Valuma Average Ticket  Annua! Transactions
VISA ] 1214312051 £ 7553 | 4,301,305
MastarCard F3 310029816~ 3546 1,497,470
z:: rican Ex i— R LR 85,454
erican Express 47,954,518 | 4 55.89 ;
3B & Diners 3 R L o
PIN-Dabik g 2,455,825 63,08 24,811
Checks : __ 5815321 508,33 5,182
EST 3 s ] "a
Otfrer : - 15 - &
. Total g 240,557,757 6,775,254 )
[ ACCOUNT TMELEMENT ATLLN & MAINTENANCE TEES s - 1
- Merchant Fea Applicatian Cammepts
Acctuat Sei-Up & Implemeniation Fes ) - R
Aoplleation Fea 3
Rush Fge 3 - -
Morthly Statement Fee 3 2001 [Per MID
Supply Fes -
Terrolnal reproprem Fee {per untt) 3
Drlté Treining T - T
Research Feg | TBD based o request Ber Hour THD based on regygst
Other Fae & S .
faiy PROCESSING FEES {
Pricing Typar [Pass-Trrough ]
All Visa, MagterCard, Discover and deblt network anthorzation and Interchange fess, BssesseRuAls, duas and other fees and charges ane passad in Merchant af|
cost Servlcer Tﬁnsacﬂun processing fees includes
Auth Foe () Settls Fe (§) Settle Fen {94}
Vise s 0.0625 . . 0.0700%
MasterCard ] 0.0525 | 5 - . 0.07a00%
Ciscover 3 0.0625 | & - 0.0700%
PIN-Debit S p.C528 3 0.0700%
Eiling Methed: Qr_giy__
interchange, assessments, and duag will be pssessed on alf Visa, Mzsterczrd, and Discover settfad volume.
Servicer may adust Merchants priong ¥ (l) Merchantls snnualized VisoMastesCard/Distover average tekat or volume falls befow projections by more than
twenty perant (20%), or () Merchent’s Visa/MasterCand/Dscover averege Hekeb or volume for any month falls below Aty percant (50%) of such
VisafMasterCardDiscover average icket or volume For any month faks below ARy parcent {50%) of such VisafMasterCard/Dlscover average kel of volums
" [durirg the same month the yirevious clendar yaar, . )
fiV. AUTHORIZATION FEES - SErVicer |}

Telecom Method
Addiionat Fee for Telacom
Ametican Bepress

Dinars

38

EBT

Qther Card Typa

Other Card Typa

\rice (VRU) Autharizating

Volce Authorization with Addraess Verfication

Dpesator-Assist Authorfzation

Bank Refewral Authorization

IV, OTHER THANSACIION FEES & SERVICES

/A
.0625

A e

cfefrfaia

G.0000%:
0.0000% I
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| ' SCHEDULE A - SCHEDULE OF FEES

Bakeh Headar Faa {per cocurranca)
AYS Fau {par ecaurranca) .

ACH Pee {per acmnrange)

ACH Rebtumed ltem Fes {par oozurence)
FedWira Setttemant (par occumencs, whers avalable)

Chargaback Fee {per oocirance}
Monthly Mistmum (per locatinm)
Monthly Minfmum Start Date
Other Fae
Other Fe
L2 P LI ONAL BERVICED
A, Reporting -

Marchant Connect Premium :
Selup Pow -
Monthly Fea 1 tser ;

2-5 Usera .
B-10 Users -
13+ Users hd

R, Farsign Netwarks & Gateways

Using a third party network or gateway below remsires Servicer i add an additiona] fes ner authorization, Por farelgn networks, this Is 3 sepasate anthori=tion

fee, and for gatewrys, this Servicer fes will he added to the Sesvicar guthorkaticn fae noted In Secon IV,

» .

1P gsL

Blal
[ T8vS Acquiting Solutions (Vikt) Forelon Network 3 0.080| 1% 0.028 0,045 |
£ Ans Forelgs Network
{1 BuyPess Forelgn Network

£ Giohal {Mapp or NDC) Foreign Network

] oM (Envey or Nastwti=) Farelgn Network

3 Merchantlink Gatewmy

3 oshar

€. Enulpment/Software
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SCHEDULEA -~ SCHEDULE OF FEES

Vit VALUE ADDED PRODOCTS

Blecironic Chack Servics

A, Serviesieveland Processing Fees:

Conversion with Guirantaptes

Guarontee Ratef " 0.000%) - P Tramgecion 5. <}

Convarsion with Vegiﬁcation
Por Transaction®

Conversioh with Verification and Coliactions %

fer Trensaction*
Conversion Only
Per Transaction™,

c;:mrsfm Only with Collactionsk*

Per Transaction*

Combination Service (Selpckany twa)

Canversioh with Guarantpe=»

Transactions fom
Guarantee Rabe Per Transacton 5 -]

Conversion with Verfiction
“Teansartons from

) 4]
e e  ——

Conyersion Only

“Transaetions from g
Per Frammction®[§ - ]

Returis Managamentes:

per Retomed emf g = |

11 Par f@asmction les appiestn tha sdpinsl E05 tiansection, volisfraversaly, dedives, and mzxrmnu:ﬁmdm Items
v Callactiong service bptkes are not Bvallbin for WEB, YEL, PIS, o LCD Tiansattiees

e refoen or resubimiision foes Bpply e B ansdiong
Maximums Chack Amound ¥ - 15000
Gueraniee (hetk Lk

ELS Monthiy Minfraum Feg (Per MID) 3 20,60
MEF Fee {per occnmence) is 125
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SCHEDULE A - SCHEDULE OF FEES |

Payment Type Description: _Tax Payments

Card Rate: 2.49%
Visa Consumer Debit Rate (Visa Tax Program Only): $3.95
implementation Fee: § -0-

Minimum Annual Fee: $_ 20.00
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Agreément for Government Banking Services

This Agreement for Government Banking Services (the “AGREEMENT™) is made as of this July 1, 2008
between the City of Los Angeles (the “CITY”") and Wachovia Bank, (the “BANK?”), a national banking
association. -

WHEREAS, the CITY issued a Request for Proposal (“RFP”) dated January 2008; and

WHEREAS, the BANK was one of the successful bidders under the RFP having submitted its proposal
dated March 7, 2008 (the “Proposal”);

WHEREAS, the parties wish to enter into this AGREEMENT for the purpose of specifying the terms and
conditions of the AGREEMENT between the CITY and the BANK regarding the Services;

NOW, THEREFORE, in consideration of the foregoing, and other good and valuable consideration, the
parties hereby agree as follows:

1. Inteprated AGREEMENT

The entire and integrated AGREEMENT between CITY and BANK related to the Services shall
consist of this AGREEMENT, the City's Standard Provisions dated as of October 2003, the City's
RFP and all addendum thereto, and the BANK'S proposal.

In the event of conflict among any of the preceding documents, such documents shall govern in
the following order of precedence: (1) the paragraphs of this AGREEMENT, (2) the City's
Standard Provisions dated October 2003 (Exhibit A) (3) the City's RFP dated January 2008 and all
addendum thereto (Exhibit B), (4) the BANK'S proposal dated March 7, 2008, which includes the
amended fee schedule dated June 5, 2008 (Exhibit C), the Elavon Government Terms of Service
(Exhibit D), and the Deposit Agreement and Disclosures for Commercial Accounts dated October
12, 2007 (Exhibit E). The integrated AGREEMENT supersedes all prior negotiations,
representations, statements, and agreements, whether written or oral, regarding the services.

2. Term

This AGREEMENT shall commence on July 1, 2008, and end on June 30, 2013, subject to the
termination provisions herein. The CITY has the option to extend this AGREEMENT for five
additional years, in one-year increments, on the same ferms and conditions,

3. Scope of Work

CITY hereby engages BANK to provide general banking services, including but not limited to
general account services, demand deposit accounts, State LAIF transfers, overnight sweeps,
direct deposit services, payroll tax processing, information reporting, reconcilement, electronic
fund transfers, positive pay, controlled disbursement, returned items processing, image capture,
lockbox services, custody services, investment services, electronic receipt and payment
platforms, purchasing cards, payroll cards, and services and products relating to business
continuity planning. CITY further engages BANK to provide consulting services directly related
to banking services.
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4, First Three Months ¢/ "=rvices . 45"' "

As to each new service or new account requested by the CITY, with the exception of Lock Box
service, the Bank shall waive the fees for such new service or new account for the first three
months that such service is performed or the account maintained, With regard to the Lock Box
Service, lock box service fees shall receive a discount of 25% off of the fees listed in the
amended fee schedule dated June 5, 2008 (Exhibit C) for the first 12 months of this contract.

5. Agreement Administrator

In performing services under this AGREEMENT, BANK shall coordinate all contact with
CITY through its Agreement Administrator. For purposes of this AGREEMENT, CITY
designates Ms. Joya C. De Foor as the Agreement Administrator.

6. Compensation

For complete and satisfactory performance of the terms of this AGREEMENT, the CITY will pay
the BANK at the City’s option, either by compensating balances or cash in accordance with the
Fee Schedule set forth in Exhibit C which is attached hereto and made a part hereof, after City
has received a monthly consolidated analysis and reviewed and approved the services performed.
The foregoing amount represents the total compensation to be paid by CITY to BANK for
services performed under this AGREEMENT. Settlement will be made monthly no later than 45
days following the date of the monthly consolidated analysis, or, if the 45® day is a Saturday,
Sunday, or legal holiday, then no later than the first business day thereafier.

7. Audit

a. BANK shall be responsible for ensuring the accuracy and propriety of all billings and shall
maintain all supporting documentation for the period specified below.

b. CITY will have the right to audit BANK’s monthly analysis and all supporting documentation
for the purposes of compliance with this AGREEMENT at any time during the term of this
AGREEMENT for a period of three years following the completion of services under this
AGREEMENT,

¢. Upon reasonable notice from CITY, BANK shall cooperate fully with any audit of its billings
conducted by CITY and shall permit access to its books, records and accounts as may be
necessary to conduct such audits.

8. Successors and Assignment

This AGREEMENT covers professional services of a specific and unique nature. Except as
otherwise provided herein, BANK shall not assign or transfer its rights in this AGREEMENT nor
delegate its obligations to perform any services to be performed without CITY’s prior written
approval and without an appropriate amendment to this AGREEMENT.

9. Change in Ownership or Control

BANK shall notify the Agreement Administrator, in writing, of any change in structure or control
of BANK. Change of structure of BANK will require an amendment to the AGREEMENT,
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10, Use of Materials

a.

CITY wiil make available to BANK such materials from its files as may be required by Bank
to perform services under this AGREEMENT. Such materials shall remain the property of
CITY while in BANK’s possession and shall be returned to City upon request and in no event
later than completion of work described herein. Work produced in accordance with this
AGREEMENT shall, upon termination of this AGREEMENT or completion of work under
this AGREEMENT, be returned to CITY. Unless BANK is required under applicable federal
or state laws and regulations to retain copies, BANK shall turn over to CITY any property of
CITY in its possession and any calculations, notes, reports, electronic files, or other materialg
prepared by BANK in the course of performance of this AGREEMENT upon termination of
this AGREEMENT, completion of work under this AGREEMENT, or when requested by

CITY.

All original written or recorded data, documents, graphic displays, reports or other material,
which are originated and prepared for the City pursuant to this AGREEMENT shall be
“Work Made for Hire” and shall become the property of the CITY. The BANK hereby
assigns all of its right, title and interest therein to the CITY. In addition, the CITY reserves
the right to use, duplicate and disclose, in whole or in part, in any manner and for any purpose
whatsoever, all such data, documents, graphic displays, reports or other materials delivered to
the CITY pursuant to this AGREEMENT and to authorize others to do so.

11. Intellectual Property

All right, title and interest in all intellectual property conceived or developed in the course
of, and for the purpose of, BANK's work for CITY under this AGREEMENT shall be the
property of the CITY. Asused herein, the term “intellectual property” inciudes, but is not
limited to, all inventions, patents, copyrightable subject matter, copyrights, test data, trade
secrets, other confidential information and software.

a.

BANK shall not use or disclose any intellectual property conceived or developed in the
course of, and for the purpose of, BANK’s work for CITY, except: (i) intellectual property in
the public domain through no fault of BANK (ii) intellectual property which BANK can
prove was received by him or her from a third party owing no duty to CITY, (iii) intellectual
property for which BANK has received express, written permission from the Agreement
Administrator for CITY, or from the Agreement Administrator’s designated agent, (iv) is
anthorized or required to use or disclose under the terms of this AGREEMENT or as is
required by law.

BANK shall promptly notify CITY, in writing, of all intellectual property conceived or
developed in the course of, and for the purpose of, BANK’s work for CITY under this
AGREEMENT.

BANK. shall assign and does hereby assign to CITY all right, title and interest to intellectual
property conceived or developed by BANK in course of, and for the purpose of, BANK’s
past and future work for CITY.

BANK shall coopérate in the execution of all documents necessary to protect CITYs
right to intellectual property under this AGREEMENT.

When requested by CITY, or upon the completion of each work assignment or upon
termination of this AGREEMENT, BANK shall retum all documents and other tangible
media containing intellectual property developed by BANK during the course of, and for the
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12,

13.

14.

purpose of, this( - FREEMENT, including all prototypes an( omputer programs.. ¢

f. When requested by CITY or upon termination of this AGREEMENT, BANK shall
promptly erase copes of all CITY intellectual property from BANK’s computers.

Nonuse of Intellectnal Property of Third Parties

a. BANK shall not use, disclose or copy any intellectual property of any third parties in
connection with work carried out under this AGREEMENT, except for intellectual property
for which BANK has a license, or other authorization or permission. BANK shall
indemnify and hold CITY harmless against all claims raised against CITY based upon
allegations that BANK has wrongfully used intellectual property of others in performing work
for CITY, or that CITY has wrongfully used intellectual property developed by BANK pursuant
to this AGREEMENT. '

b. BANK, at its own expense, undertakes and agrees to defend, indemnify, and hold harmless the
CITY, and of its Boards, Officers, Agents, Employees, Assigns, and Successors in Interest from
and against all suits and causes of action, claims, losses, demands, and expenses, including, but
not limited to, attomey’s fees, experts’ fees and cost of litigation, damage or liability of any
nature whatsoever arising out of the infringement, actual or alleged, direct or contributory, of
any intellectual property rights, including without limitation, patent, copyright, trademark, trade
secret, right of publicity and proprietary information right (1) on or in any design, medium,
matter, article, process, method, application, equipment, device, instrumentation, software,
hardware, or firmware used by BANK in performing the work under this AGREEMENT; or (2)
as a result of the CITY s actual or intended use of any Work Product furnished by BANK under
this AGREEMENT. Rights and remedies available to the CITY hereinabove are cumulative of
those provided for elsewhere in this Contract and those allowed under the laws of the United
States, the State of California, and the City of Los Angeles. This provision shall survive
expiration or termination of this AGREEMENT.

¢, Work Products are all works, tangible or not, created under this AGREEMENT including, but
not limited to, documents, materials, data, reports, manuals, specifications, artwork, drawings,
sketches, computer programs and databases, schematics, photographs, video and audiovisual
recordings, sound recordings, marks, logos, graphic designs, notes, websites, domain names,
inventions, processes, formula matters and combinations thereof, and all forms of intellectual

property.
Legal Requirements

BANK shall secure and maintain all licenses or permits required by law and shall comply
with all ordinances, taws, orders, rules, and regulations pertaining to the work.

Guarantees and Warranty

BANK guarantees and warrants that the work shall be performed and completed in
accordance with generally accepted industry standards, practices, and principles applicable to
the work. Among other things, and without waiver of CITY’s other rights or remedies, CITY
may require BANK to re-perform any of said services which were not  performed  accordance
with these standards. - BANK shall perform the remedial services at its sole expense. CITY’s
representatives shall at all times have access to the work for purposes of inspecting same and
determining that the work is being performed in accordance with the terms of this
AGREEMENT.
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16.

17,

18.

19.

Confidentiality

All documents, data, reports, computer codes, or information (“INFORMATION”) that the CITY
provides to BANK during the term of this AGREEMENT, or that BANK has access to during the
term of this AGREEMENT shall be considered confidential and shall not be released or disclosed
bythe BANK unless authorized by the CITY or required to do so by law. BANK agrees that
afl documents or other information used or reviewed in connection with BANK’s work  for the
CITY shall be used only for the purpose of carrying out City business and cannot be used
for any other purpose.  Such confidentiality shall survive termination of the AGREEMENT.

Release of Information

BANK shall not make public any such INFORMATION releases or otherwise publish any such
INFORMATION without prior written authorization from the Agreement Administrator.

Use of CITY’s Name and Seal

BANK shall not publish or use any advertising, sales promotion, or publicity in matters relating
to services, equipment, products, reports, and material furnished by BANK in which CITY’s
name is used, or its identity implied without the Agreement Administrator’s prior written consent
approval

Termination

CITY may terminate this AGREEMENT with or without cause by providing written notice
to BANK not-less than ninety (90) days prior to an effective termination date. CITY’s only
obligation in the event of termination will be payment of fees for approved services
incurred up to and including the effective date of termination. Bank shall assist in the orderly
and timely transfer of funds and closure of services as requested by the City.’

Notices

Any notice or communication given under this AGREEMENT shall be effective when
deposited, postage prepaid, with the United States Postal Service and addressed tothe  parties
as follows:

Client: Ms. Joya C. De Foor, CTP
City Treasurer
City of Los Angeles
200 N. Spring Street, Room 201, City Hall
Los Angeles, CA 90012

Bank: Ms. Joni Topper
Senior Vice President
Attn: Corrie Bowman
Wachovia Bank, National Association
333 South Hope Street
Suite 3700
Los Angeles, CA 50071

Either party may change the address to which notice or communication is to be sent by
providing advance written notice to the other party.

FINAL, September 16, 2008
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20.  Joint Drafting ( (
Both parties have participated in the drafting of this AGREEMENT.

IN WITNESS THEREOF, the parties hereto have caused this instrument to be executed by their
respective duly authorized representatives. '

TREASURER, CITY OF LOS ANGELES

Joya C. De Foor, CTP

%&3«1 (. ein L rvame Toa K. Toaen

Date Q/ 19 /@08 | Title %_4 O %;{ quﬁ/

Approved as to Form and Legality Attest: Karen E. Kalfayan, City Clerk

Rocky Delgadillo, City Attorney

By ‘\a‘z\ R0

Date 4“35’02 Date 0‘500?)

FINAL, September 16, 2008
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{ EXHIBIT C

CITY OF LOS ANGELES, OFFICE OF THE TREASURER
2008 WACHOVIA BANKING SERVICES - PRICING SCHEDULE
BASED ON PRICING DISCUSSION ON JUNE 5, 2008

Codex ftem Description Avarage Fingl Fnal
Monthly | Average Monthly [Unit Cost
Volume Charge

000210} Negative Coliccted Balance - Assessment 0.00
000230[FDIC Assessmont 0.00
010000 Account Maintenance : 65 520.00 B.0D
10000 ]Depository Plus Sub Account Maintenance 24 72.00 3.00
010020]2ero Balance Account Malintenance - Master 1 12.00 12.00
010021 |Zero Balance Account Maintenance - Sub-Account 14 112.00 X1

" 0101008|General Account Activity - Deblt Posting 420 33.60 008
010101 )Genoral Account Activity - Cradit Posting 8100 1053.00 013
010305{DDA Statement - Automated - Network 11 0.00 0.00]
010310jAdditlonal Papor Statements 8 0.00 0.00
010310iFacsimile Transmission 25 25.00 100
010320]DDA Statemeny - Cusiom 7 Q.00 0.001
010405 Account Analysis - Automated - Network ¥ 15.0D 15.00]
01056001General Account Relationship Assistance - Inquiries/Requests 4 o.ooll 0.00'
010510|General Account Relationship Assistance - Coples 29 0.00 0.00
050000 Wholesale Lockbiox image Lbx Malntenance 2 100.00 5000
050000IWholesale Lockbox Auto Paper Lbx Malntenance 23 1150.00 50.00
050100 Wholasale Lockbox Image Proc Per ltem 350 94.50 0.27
050100 Wholesale Lockbox Auto Paper Prac Per ltem 45000 15300.00 0.34
05011A]Wholesale Lockbox Photocopy 30421 3042.10 0.1
05011F [Wholesale Lockbox Return Envelope With Remittance Unassaclal 40981 0,00 Q.00
05011t Wholesale Lockbox Dellvery Preparatlon Chirge © 19 570.00 30.00|
05011PiWholesale Lockbox Nagotiability Review 70504 .00 0.00
05011P|Wholesale Lockbox Walk In Deposit 450 337.50 Q.75
05051 Wholesale Lozkbox Balance Cks - invoice 2143 0004 0.00 J
05011P}Wholesale Lockbox Exception Proc - Per llem 23955/ 4791.00 0.20
05011R{Wholesaie Lockbox Image 1100 44,00 0.04
050112 [Whaotesale Lackbox Delall Sorting - Rough Sort 26280 262860 0.10§
050114]Wholesale Lockbox Detalt Sorting - Fine Sort Alphanumeric 980 98.00 0.10
050117} Wholesale Lockbox Stapling - Attach Dotument 32652 3918.24 0.12
050121} Wholesate Lockbox Image Accass Per ltem 352 10.56 0.03
050121 |Whotesale Lackbox Data Trans Per ltem 10775 0.00 0.00]
050126 Wholssale Lockbox Data Capture - Alphanumeric Single Entry 1000000 S000.00 0.61
05013A] Whalesale Lockbox Merchant Cerd Protessing ) 1107 1660.50 150
050138 Wholesale Lockbox Cash Payment Processing 1 1.50 1.50!
0s013F [Wholesale Lockbox Non-Standard Procassing 7370] 1474.00 0.20
030130|Wholesale Lockbox Early Morning Clearing 5 3.75 0.75
050130]Wholesale Lockbox Mid Morning Clearings & 4.50 0.75
050131{Wholessla Lockbax 21-80 Acceptable Payees 445 44,50 0.10]
050131 Whalesale Lockbox 11-20 Acceptable Payees 7735} ?73.5(]'L 0.10
050134]Wholesale Lockbox Speciz! Dotall Assembly 3439 27532 0.08
050134 Wholesaln Lockbox Reassoe W-0O Staples 452 67.80) 0.15
050300iWholesale Lockbox Daposit Prep Per Deposit 1500 1125.00” 0.75
050300} Lockbox Deposit 175 131.25 0.75
0503201 Lockbox Deposit Reporting - Manual - Total 0 500.00 25.00
050321 JLockbox Deposit Reporting - Manual - Detall 16 400.00 25.00
050400 Lockbax information Delivery - Automated - Maintenance 2 o.001 0.00
050401 jWholesale Lockbox Oata Tran Maint 1st Box 15 450.00| 30.00|



CITY OF LOS ANGELES, OFFICE OF THE TREASURER
2008 WACKOVIA BANKING SERVICES - PRICING SCHEDULE
BASED ON PRICING DISCUSSION ON JUNE 5, 2008

Codas Item Description Averags Final ¥lnal
Monthly | Average Monthly |Unlt Cost
Vilume Charge
050401 ] Wholesale Lockbox Non Business Day Trans 1 30,00 30.00
850404 1Lockbox Information Delivery - Automated - Network i4 0.00 0.00
050412{Lockbox Information Delivery - Manugl - Bundled i 20.00 20.00
050410 Lockboy information Delivery « Manual -~ Postage 1874 568.51 020
050413 | Lockbox Information Dellvery - Manual - Courler/Messenger £.00f
-050530|Lockbox Reject items - Unprocessable 10018 1502.25 015
100000 Branch Depesit 6043 1212.90 0.30
100007|Branch Deposit - Delayed Processing 7% 22.50 0.30
100012]Curr/Coln Dap/$100-BKG CYR-CA 11598 1159,80 0.10
100012 1Curr/Coln Dep/$100-QBD-ND-CA 2193 219.20 0.10
10004018ranch Coln and/or Currency Order - Manual 45 90.00 2.00
100044:Coln Suppliied / Roll -Box Bkg Cir-CA 200 1600 c.08
" 100044} Coln Supplicd/Roll -Bkg Ctr-CA 299 23.92 0.08
160049 Currency Supp/$100-Bkg Ctr-CA 413 144.55 0.35
100100)Vault Deposit 15 4,50 0.30
16011Z{Vaukt Deposited Coln and Currency - Bundied 114343 2147.44 0.08
.100111{Vault Deposited Coln - Non-Standard Bag 125 iB7.50 1,50
100113{Vault Deposited Coln - Fed Standard Bag 3388 271040 0.80F
100115]Vault Depostted Currency - Fed Standard Steap 145307 2615526 0.18
10014A[Vault Furnished Currency - Fed Standard Strap 283 28.30 0.10
100141 {Vault Coln andfor Currency Order - Automated 41 61.50 1.50
100144]Coin Supp/Roll-Box-VIt-CA 1704 170.40 0.10
1001441Coin Supplled.Per RoBVIL-CA BE3 £8.30 0,10
100148]Vault Furnished Correnty - Loose 110 0.44 0.00
100151 Vauit Deposh - Extended Hours 2298 689.40 0.30
100154 |Vault Deposht - Special 340D, 10200,00 3.00
100200}Cash Letter/item Proc Deposits 56 1680 0.30
1002004 ICL Transmission Deposit 253 63,25 0,25
1060209 |Transmisslon Maintepance 1 50.00 50.00
100216{Encoded Checks-On-Us 786804 1573.80 0.02
10021 2Encaded Chocks - Local Clearinghouse 71000 2130.00 0.03
100213 [Encoded Checks - Loca! Fed 111530 2903.55 0.04
100214 |Encoded Checks - Other Fed 37254 ig8g2.70 0.05
100222{Unencoded Checks-Bundled 130630 9144,10 0.07
100229 iRD Deposited items 188987 6614.55 0.04
100229 ]Image Deposited items 228220 6846.60 0.03
200230iChecks Peposit Rejects-CA 18 9.00 0.50
100230AChecks Deposit Rejects> 8%-CA 0 0,00
100249{Fixed Monthly Package Fee 1 0.00 0.00
1060316|Non-U.3, Collection Jtem ~ U.S. Doltar/Non-U.S. Bank - Outgoing 2 10.00 5.00|
100460 Return ltem Processing « Regular 2000 EOOD.CO 4.00
100404 \Relums-Specia! Delivery 18 162,00 2.00
100401 |Returns-Aliernate Charge 21 63.00 3.00
100401 [Returas- Dup Advice 18 564,00 3.00
100402iReturn ltem Processing - Reclear item 2000] 6000.00 3.00
100501 {Deposit Adjustment Protessing - Coln and/for Currency 68 340.001 5.00’
100502 Deposit Adjustment Processing - Checks 95 190.00| 2,00
101010]Special Depository Service - Armored Carrler Service 0,00
150100]Chocks Patd - Regular 6800 544,00 0.08
150102 Checks Pald - Reguler - Truncated 33 2,64 0.08




CITY OF LOS ANGELES, OFFICE osg né TREASURER

2008 WACHOVIA BANKING SERVICES - PRICING SCHEDULE
BASED ON PRICING DISCUSSION ON JUNE 5, 2008

Codas item Description Average Final Fina!
Monthly | Avarage Monthly |Unlt Cost
Voluma Charge

150322 {Raturnsd Chacks - Presented Without Issuance 1 4.00 4,00
150340]Non-Sufficlant Funds {NSF) - Check Handling Fee 20 300.00 15.00
156400{Check Inquiries - Automated 17 6.80 0.40
150410|8amtrac Stop Pay-Con Rpt Items 340 1700.00 5.00
150410|Stop Pay Automated<= 12 Months 1 855.00 5.00
150410{5top Pay Automated> 12 Months 5 25.00 5.00
150420(5top Payment - Manual 2 30.00 15.00
150500|Checks Cashad - Non-Customer 666 .00 0.00
150511 ]Cashier's Check 4 8.00 2.00
150711 [Payable Through Dralt Netification - Yransmission 00001 300.00 0.01
150799|PTO Rejected Electronic Hems 5 50 0.50
150810|Check Supplles 0.00
1511001Check Sorting -Fine 2350 235.00 0.10f
151200|Paper Dishursement Information Delivery - Postage .00

151341 |Check Retrieval - Photocopy ~ Automated # 2.00 0.50
151342{Check Retrieval - Pholocopy - Manual 30 150.00 5.00
151350{Check Imaging - Malntenance 10 12000 12.00
151351{C0O Rom Per image §2000 620.00 0.01
151351 image Retrieval Direct 403 204.00 0.50
151353 |Check Image - Retrieval - CO-ROM 3 24,00 8.00
200010)Paper Disbursement Reconcillation Maintenance - Full 3 180,00 60.00
200020[Papor Disbursement Reconcilfation Malntenance - Fartial 11 330.00 30.00
200120|Paper Disbursement Reconciliation Processing - Partial 63000 1890.00 003
200121 {Partial AR-CredRt Per Item 1200 3%.00 0.03
200201 [Check Issue Input-Transm Media 12 .00 0.00
200201 |Full Ppay input Per item Fransm 2500 0.00 0.00
200301 |Paper Disbursement Reconciltatlon Reports - Transmisslon 21 147.00 7.00
200305 |Paper Dishursement Reconciliation Reports - Network 3 2100 7.00
209949 |Undefined Paper Disbursemoent Reconciliation Services 7 0.00, 0.00
250000JACH Monthly Malntenance 4 §0.00 15.00
2500001ACH LV-Monthly Malnlenance : 2 0.00 Q.80
250101 Carporate On US Crodits - i7 0.51 0.03
250101 |Corporate O US Credits 91 z.73l 0.03
250102]ACH LV On-US Items 20 6.00 0.30|
250102[ACH LV OFff-US items 100 30.00¢ 0.30
250107 |Consumer On IS Credits 21000 630.00 0.03
250107{Consumer Off US Credits B7000 2610.00 0.03
250120/ACH Originated - Addenda Records 187 3.14 0.02
250150JACH Account Block or Fllter 68 340,00 500
25020D]ACH Recelved - Debit 100] 10.00 010
250201]ACH Recalved - Cradit 1500 300.00; 0.20
250300]ACH Return Hem - Debit 45 3375 Q.75
250501{ACH Input - Automated - Transmistlon 5 50,00} 10.00
250504{ACH Input - Automated - Network 8 80.00 10.00
250640)ACH Exception Processing - itam Reversal 32 64.00 2.00
250703 ACH Activity Reporting - Automated - intraday - Datall i 0,00 0.00
250800;ACH Master f1le - Qrigination 77000 2310.00 0.03
251070|Special ACH Service - Notiftcation of Change - Amtomated 40 30.00 0.75
251110JACH Software - Usage’ 1 20.00 20.00
259993{ACH Optional Reports - Electronic 2 0.00 0.00




CITY OF LOS ANGELES, OFFICE OF THE TREASURER
2008 WACHOVIA BANKING SERVICES - PRICING SCHEDULE
BASED ON PRICING DISCUSSION ON JUNE 5, 2008

Codes ltem Description Avorage Final IFinal
Monthiy | Aversge Manthly [Unit Cost
Voluma Cherge
255998 ACH Optional Reports - Fax 29 58,00 2.00
254998 |ACH Optional Reports - Mall 27 8100 3.001
258899{ACH Standard Repeoris - Mail 25 75.(&!1J 3.00
250999]ACH Standard Reports - Electronkc 6 0.08] 0.00
2598991ACH Standard Reports - Fax 35 0.00‘ 0.60
259989 |Manual Assisted Fedwire - EFTPS 3 D00 0,00
307TIT{Scanner Malntenance 1 .00 0.00
3OTTTTIRDS - Monthly Maintenanco ] 15,00 15.00
30TTTTIRDS - Monthly License Fee 2 .50 0.00}
ICTTTT|RDS - Image Protessing 8573 857.30 0.10
300010{EDI Maintanance - Recelving 1 160.00 300.00
300100|€Dl Origination Transmisslon - Blrect 3 225.00 75.00
300222{EDI Receiving Remittance Advising - Network i 60.00 60.00
300223 [ED] Recelving Remittance Advising - Direct 1 60.00] 60.00
3005221601 Remittance Advising-Network 7000 700.00 0.10
350103]0utgoing Fedwire Transfer - Automated - Freeform Stralght-'rhqu 170 1020.00 6.00
350133{0utpolng CHIPS Transfer - Automated - Quallfied 7 84,00 12.00
350123{Cutgoing Book Transfer - Amtometed - Freeform Stralght-Thraugﬁ 12 12.00 100
350300 iIncoming Fedwire Transfer 112 672.00 6.00
350320{incoming Book Trunsfer 27 2700 100
350412]Wire Advice - Phone i 5.00 5.00
250412 |Wire Advice - Mall 13 12,00 1.00
350551 iBank Malntenance Termplate Storage 62 62.00 1.00f
350551 {Customer Malintenance Template Storage 230 0.00 0.00
350560(Funds Transfer invastigation i 500 5.00
350600{Funds Transfer Software - Mainlenance i 0.00 .00
400050} Domestic Information Malatenance » internet - Previous Day - Su i5 450,00/ 30.00
4000511 Direct Previous Day Ext ltem 21000 1050.00 0.05
406051 Dlrect Provivus Bay Std ltem 2800 140.00 0.05
dnoeszjaomes!tc information Maintenance - internet - Previous Day - Su 2 66004 30.00
400053 |Domestic trformation Malntenance - Internet - Intraday - Summ 7 280,00 40,00
400054 Domestic Information Maintenance - internet - Intraday - Detsil 17000 1360.60 0.08
400055 Domaostic Information Malntenence - Internet - intraday - Summ 2 80,00 40.00
400220|Domestic Reporting - Terminal/Network ~ Previous Day - Summa 2 60,00 30,00
400221 |Domestic Reporting - Terminal/Network - Previous Day - Detalf 15000 750,00 0.05
400224 |Domestic Reporting - Terminal/Network - intraday - Detail 4 160,00 40,00
Total $174,175,81
R TR F T L
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City of Los Angeles, CA FINAL Govii TOS for Compensating Batances (Wachovin v 04.03.08)05.22.08
TERMS OF SERVICE

These Terms of Service are entered into as of the Effective Date by and among City of Los Angeles, CA,
Elavon, Inc. and Wachovia Bank, National Association. The TOS and the other portions of the

Agreement govern the Merchant's participation in the Program.

Section A —~ Definitions

1) DEFINITIONS.

a}
b)

¢}
dj

e)
f)

£)

h)

i)

ACH: Automated Ciearmg House,

Agreement: The TOS, any Addendum, the Merchant Application, the Merchant Operating
Guide, and any other guides or manuals provided to Merchant from time to time, and all additions
to, amendments and modifications of, and al! replacements to any of them, as applicable.
American Express: The American Express Company.

Authorization: Merchant’s request for approval of a Transaction by an Issuer. Authorization is
initiated by accessing the authorization center by tefephone or electronic terminal.

Authorization Code: The code sent by an Issuer in response fo an Authorization request.
Automated Clearing House (ACH): The funds transfer system governed by the rules of
NACHA. ACH allows financial institutions to clear interbank entries electronically.

Bankruptcy Proceeding: With respect 1o a Person means (i) that the Person or any subsidiary of
such Person shall: (a) commence a voluntary case under the Bankruptcy Code of 1978, as
amended, or other federal bankruptcy laws (as now or hereafter in effect); (b) file a petition
seeking to take advantage of any other applicable laws, domestic or foreign, relating to
bankruptcy, insolvency, reorganization, winding up or composition or adjustment of debts or any
other similar conservatorship or receivership proceeding instituted or administered by any
regulatory agency or body; () consent 1o or fail fo contest, in a timely and appropriate manner,
any petition filed against it in an involuntary cese under such bankruptcy laws or other applicable
faws or consent to an Involuntary Bankruptey Proceeding, (d) apply for or consent to, or fail to
contest in a timely and appropriate manner, the appointment of, or the taking of possession by, a
trustee, receiver, custodian, liqeidator, or similar entity of such Person or of all or any substantial
part of its assets, domestic or foreign; (¢) admit in writing its inability to pay its debts as they
become due; (f} make a general assignment for the benefit of creditors; (g) make a conveyance
fraudulent as to creditors under any applicable law; or (h) take any action for the purpose of
effecting any of the foregoing; or (ii) that a case or other proceeding shali be commenced against
the Person or any subsidiary of such Person in any court of competent jurisdiction, or through any
regulatory agency or body, seeking: (a) relicf under the Bankruptcy Code of 1978, as amended, or
other federal bankruptcy laws {as now or hereafter in effect) or under any other applicable laws,
domestic or foreign, relating to bankrupicy, insolvency, reorganization, winding up or
composition, or adjustment of debts; or (b) the appointment of a trustee, receiver, custodian,
liguidator or the like of such Person or of all or any substantial part of the assets, domestic or
foreign, of such Person or any other similar conservatorship or receivership pro-ccedmg instituted
or administered by any regulatory agency or body.

Card Not Present: The processing environment where the Payment Device is not physically
presented to the Merchant by the Cardholder as the form of payment at the time of sale, Card Not
Present includes, but is not limited to, Mail Order, Telephone Order, and Electronic Commerce
Transactions.

Card Present: The processing environment where the Payment Device is physically presented to
the Merchant by the Cardholder as the form of payment at the time of the Transaction.
Cardholder: (i) the individual in whose name a Payment Device has been issued; and (i) any
individual who possesses and uses a Payment Device and who purports to be the person in whose
name the Payment Device was issued or whose signature gppears on the Payment Device as an
authorized user.

1 0of26
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k) Chargeback: A sales Transaction disputed by a Cardholder or Issuer pursuant to the Payment

b

Network Regulations.

Confidential Information: All information or items proprietary to Elavon or Member, of which
the Merchant obtains knowledge or access as a result of the Merchant's relationship with Efavon
and Member, including, but not limited to, the following types of information and other
information of a similar nature (whether or not reduced to writing): scientific, technical, or
business information, product makeup lists, ideas, concepts, designs, drawings, techniques, plans,
calculations, system designs, formulae, algorithms, programs, software (source and object code),
hardware, manuals, test procedures and results, identity and description of computerized records,
identity and description of suppliers, customer lists, processes, procedures, trade secrets, "know-
how,” marketing techniques and material, marketing and development plans, price lists, pricing
policies, and all other financial information.

m) Convenience Fee, Any fee or charge for the use of a Payment Device in a Transaction.

n)

0)

P)

1)

u)
v)
w)
X)
¥)

2)

Credit Card: A: (i) Visa card or other card bearing the symbol(s) of Visa U.S.A., Inc. or Visa
International, Inc. (including Visa Gold cards); (ii} a MasterCard card or other card bearing the
symbol(s) of MasterCard International Incorporated (including MasterCard Gold cards); or (iii) -
any card bearing the symbol of any other Credit Card Association.

Credit Card Assoclations: (i) Visa U.S. A, Inc.; (ii) MasterCard International Incorporated; (iii)
American Express; (iv) Discover; (v) Diners; (vi) ICB; and (vii) any other organjzation or
association that hereafter contracts with Elavon and/or Member to- authorize, capture, and/or settle
Transactions effected with Credit Cards issued or sponsored by such organization or association,
and any successor organization or association to any of the foregoing.

Credit Card Rales: All applicable rules and operating regulations of the Credit Card
Associations, and all rules, operating regulations, and guidelines for Credit Card Transactions
issued by Elavon from time to time, including, without limitation, all amendments, changes and
revisions made thereto from time fo time,

Credit Transaction Receipt: A document, in paper or electronic form, evidencing a Merchant's
refund or price adjustinent to be credited to a Cardholder account.

Debit Card: A card with a magnetic stripe bearing the symbol(s) of one or more EFT Networks
which enables the holder to make a payment by authorizing an clectronic debit to the
Cardholder's designated deposit account, including PIN-based, online debit Transactions.

Debit Card Rules: All applicable rules and operating regulations of the EFT Networks, and ail
rules, operating regulations, and guidelines for Debit Card Transactions issued by Elavon from
time te time, including, without limitation, all amendments, changes, and revisions made thereto
from time to time.

Demand Deposit Account (DDA): The commercial checking account at a financial institution
acceptable 1o Elavon and Member designated by Merchant to facilitate payment for Transactions,
Chargebacks, returns, adjustments, fees, fines, penalties, and other payments due under this
Agreement,

Diners: Diners Club Intemnational Ltd.

Discover: DFS Services, LLC.

EBT Card: A card utilized for electronic benefits mransfers.

Effective Date: The date set forth in the signature block of Elavon herein, -

EFT Networks: (i) Interlink Network Inc., Maestro U.S.A., Inc., Visa, and MasterCard; and (ii)
any other organization or association that hercafler authorizes Elavon and/or Member to
authorize, capture, and/or settle Transactions effected with Debit Cards, and any successor
organization or association to any of the foregoing.

Electronic Check Service Association: Visa, NACHA, and any other organization or association
hereafler designated as an Electronic Check Service Association by Elavon from time to time,

aa} Electronic Check Service Rules: All applicable rules and operating regulations of the Electronic

Check Service Associations, and all rules, operating regulations, and guidelines for Electronic
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Check Service Transactions issued by Elavon from time fo time, including without fimitation, ail
amendments, changes, and revisions made thereto from time to time.

bb) Electronie Commerce Transaction: A Transaction that occurs when the Cardholder uses the
Internet to make a payment to a Merchant or a Merchant uses the Intemet to submit the
Transaction for processing to Elavon.

cc) Electronic Gift Cards (EGC): A special card purchased by & customer that is redeemable for i in-
store merchandise or services.

dd) Interchange: The clearing and settlement system for Visa and MasterCard Credit Cards and
Debit Cards where data is exchanged between Elavon and the Issuer.

ee) Issuer: The financial institution or other entity that issued the Credit Card or Debit Card to the
Cardholder.

ff) JCB: JCB international Co., Lid.

gg) Laws: All applicable state; federal and local laws, rules, regulations, orders and decrees, as
amended from time to time.

hh) Loyalty Cards: A special card given to customers who are frequent shoppers of an establishment
pursuant to which the customer may receive a discount or other reward.

ii) Mail Order/Telephone Order (MO/TQ) Transaction: For MO, a Transaction that occurs when
the Cardholder uses the mail to make a payment to a Merchant and for TO, a Transaction that
occurs when the Cardholder uses a telephone to inake a payment to a Merchant.

i) MasterCard: MasterCard International Incorporated.

kk) Member: Wachoviz Bank, National Association. The Member may be changed by Elavon at any
time:

1) Merchant (or you): City of Los Angeles, CA, and the affiliated entities listed on Schedule B
attached hereto, jointly and severally, Entities may be added to Schedule B by substituting a new
Schedule B that is in writing and signed by all parties, and Merchant may add additiopal accounts
or locations that are owned by Merchant without the need to execute a new Schedule B.

mm) Merchant Application: Any document containing information regarding Merchant's business
that is submitted to Elavon and Mewmber in connection with Merchant's application for processing
services, including documents submitted by Merchant as a part of the bid process, if applicable.

nn) Merchant Opersting Guide: The operating manual provided by Elavon to its Merchants. The
Merchant Operating Guide may be amended from time to time by Elavon in its sole discretion.

00) National Aatomated Clearing House Association (NACHA): The national association that
establishes standards, rules, and procedures to enable depository financial institutions that are
members of regional ACH associations to exchange electronic payments.

pp) Elavom: As applicable, Elavon, Inc, a Georgia corporation, and any affiliate or subsidiary of
Elavon, Inc. that provides processing services to a Merchant related to Transactions. Elavon is a
registered member service provider of each Member.

qq) Payment Device: Any device used for the purpose of obtaining credit or debiting a designated
account including a Credit Card, Debit Card, and any other financial transaction device, including
an Electronic Gift Card, check, (whether converted into electronic form or used as a source
document for an electronic fund transfer), EBT Card, stored value card, "smart" card, or other
device created to be used for the purpose of obtaining credit or debiting a designated account, that
is now or hereafler effected through Transactions with Merchants.

rr) Payment Network: Any Credit Card Association, EFT Network, Electronic Check Service
Association, govemmental agency or awthority, and any other entity or association that issues or
sponsors a Paynient Device,

$s) Payment Network Regulations: Individually and collectively, as the confext may dictate, the
Credit Card Rules, the Debit Card Rules, and/or the Electronic Check Service Rules.

it) Person: Any individual, firm, corporation, business trust, partnership, governmental agency or
authority, or other entity and shall include any successor (by merger or otherwise) of such entity.
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uu) POS Device: A terminal, software or other point-of-sale device at a Merchant location that
conforms with the requirements established from time to time by Elavon and the applicable
Payment Network.

vv) Prepaid Cards: A reloadable card having available fimds to the Cardholder paid for in advance.

ww) Program: The Payment Device processing services and other related products and services
received by Merchant pursuant to the Agreement.

xx) Reserve Account: The account established pursuant to Section (B)(6).

vy) Reserve Amount: The amount established pursuant to the calculation set forth in Section (B}(6).

zz) Reserve Event: The events designated in Section (BX6).

aaa)Retrieval Request: A request initiated by a Cardholder or Issuer that requires the Merchant to
produce & legible copy of the Cardholder's signed Transaction Receipt within & specified period
of time,

bhb) TOS: These Terms of Service and all additions to, amendments, and modifications of, and ali
replacements to the TOS, as applicable.

ccc) Transaction: Ary action by a Cardholder using 2 Payment Device and a Merchant that results in
activity on the Cardholder's account (e.g., payment, purchase, refund, or retumn).

ddd) Transaction Receipt: The paper or electronic record evidencing the purchase of goods or
services from, or payment to, a Merchant by a Cardholder using a Payment Device.

ece) Value Added Services: Any product or service provided by a third party unaffiliated with Elavon

2)

3)

4

or Member to assist Merchant in processing Transactions, including without limitation, Internet
payment gateways, integrated POS Devices, inventory management and accounting tools, loyalty
programs, fraud prevention programs, and any other product or service that participates, directly or
indirectly, in the flow of Transaction data.

fiT) Visa: Visa U.S.A,, Inc.

RULES OF CONSTRUCTION. Capitalized terms used and not otherwise defined herein shatl have
the meanings ascribed to such terms in the TOS. Sinpular terms shall include the plural, and vice
verss, unless the context otherwise requires. The words “hereof,” “herein,” and “hereunder,” and
words of similar import when psed in the TOS shall refer to the TOS and not to any particular
provision of the TOS. The word "day" shall mean “calendar day”, unless specificaily stated otherwise.
In the event of a conflict between the terms of Section B - General Provisions, and any subsequent
section of the TOS, the terms of the subsequent section shall prevail,

Section B - Genera¥ Provisions

ACCEPTANCE OF PAYMENT DEVICES. Merchant shall determine in accordance with the
Payment Network Regulations and the Agreement which types of Payment Devices it will agree to
accept as payment for goods and services, The terms and conditions for the acceptance of Credit
Cards are set forth in the TOS. The terms and conditions for the acceptance of any Payment Devices
or methods other than Credit Cards shall be set forth in one or more addenda {(each an “Addendum™),
which shall incorporate the TOS by reference. Each Addendum shal] be governed by the TOS, as well
as by the terms set forth in the Addendum.

DEPOSIT OF TRANSACTION RECEIPTS.

a) Funds, -

i) Deposits. You agree that the Agreement is a contract of financial accommodation within the
meaning of the Bankruptey Code, 11 U.S.C. Section 365, as amended from time to time.
Subject to this Section, Elavon, and Member will deposit to the DDA all funds evidenced by
Transaction Receipts complying with the terms of the Agreement and the Payment Network
Regulations and will provide you provisional eredit for such funds (less recoupment of any
Chargebacks, returns, adjustments, fees, fines, penalties, and other payments due under the
Agreement). You acknowledge that your obligation to Elavon and Member for ail amounts
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owed under the agreement arises out of the. same transaction as Elaven’s and Member's
obligation to deposit funds to the DDA,

i} Provisional Credit. All Transaction Receipts and deposits are subject to audit and final
checking by Member and Elavon, and may be adjusted for inaccuracies or errors. You
acknowledge that sl credits for funds provided to you are provisional and subject to
Chargebacks and adjustments in accordance with the Payment Network Reguiations, whether
or not a Transaction is charged back by the Issucr. Member or Elavon may elect to grant
conditional credit for individua) or groups of Transaction Receipts. Final credit for
Transaction Receipts will be granted within Member’s and Elavon's sole discretion.

iii) Original Transaction Rereipts. Under no circumstances will Member or Elavon be
responsible for processing returns, refunds, or adjustmenis related to Transactions not
originally processed by Member and Elavon,

Chargebacks. You are fully liable to Elavon and Member for all Transactions returned to Elavon

or Member for whatever reason including all Chargebacks. You will pay Elavon and Member for

all Chargebacks. You agree to accept for Chargeback, and will be liable to Member and Elavon in
the amount of any Transaction for which the Cardholder or Issuer disputes the validity of the

Transaction for any reason. You authorize Elaven and Mémber to offset from funds due the

Merchant for Transaction activity and to debit the DDA and the Reserve Account for the amount

of all Chargebacks. You will fully cooperate with Elavon and Member in complying with the

Payment Network Regulations regarding Chargebacks.

5y DEMAND DEPOSIT ACCOUNT (DDA).

a).

b}

Establishment and Authority, You will establish and maintain with Member {or with an ACH
receiving depository institution acceptable to Member) one or more DDAs to facilitate payment
for Transactions, You will maintain sufficient funds in the DDA to accommodate all Transactions
contemplated by the Agreement and all Chargebacks, retums, adjustments, fees, fines, penalties,
and other payments due under this Agreement. You irrevocably authorize Elavon and Member to
debit the DDA for Chargebacks in accordance with the Payment Network Regulations and for
returns, adjustments, fees, fines, penalties, and any other payments due under the Agreement.
You also authorize Elavon's or Member's vendors or agents to debit the DDA for any fees due to
such vendors or agents under the Agreement. You must obtain prior consent from Member and
Elavon to change the DDA. If you do not get that consent, Efavon or Member may immediately
and without notice terminate the Agreement and may take any other action either of them deems
necessary in their discretion. Elavon and Member have the right to rely upon written instructions
subminted by you to request changes to the DDA. You may request from Elavon written
confirmation of Elavon's and Member's consent to change the DDA, :

DDA. If the DDA is maintained with Member, Member will deposit all funds evidenced by
Transaction Receipts to the DDA, subject to Section (B)(4) of the TOS. Elavon and Member have
the right to delay, within their discretion, crediting the DDA with funds evidenced by submitted
Transaction Receipts. You authorize Member or Elavon fo initiate reversal or adjustment entries
and initiate or suspend such entries as may be necessary to grant you provisional credit for any
entry. Member will make deposits to the DDA pursuant to the Agreement and the ACH
Authorization (defined below). To the extent required, you authorize snd appoint Member to act
as your agent to collect Transaction amounts from the Issuer. Member, in its sole discretion or at
Elavon's direction, may grant you provisional credit for Transaction amounts in the process of
collection, subject to receipt of final payment by Member and Elavon and subject to all
Chargebacks, returns, adjustments, fees, fines, penalties, and any other payments due under the
Agreement. You shall maintain sufficient funds on deposit in your DDA to pay all items as they
come due in the ordinary course of business.

Asserted Errors, It is the responsibility of Merchant to reconcile the staternents regarding
Transaction activity received from Elavon, any Payment Network, and any third party vendors
with the statements Merchant receives for Merchant’s DDA. You must promptly examine ali
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statemients rélating to the DDA and immediately notify Elavon and Member in writing of any
errors in the siatement Merchant received from Elavon. Your written notice must include: (i)
Merchant name and account number; (ii) the dollar amount of the asserted emor, (i) a
description of the asserted error; and (iv) an explanation of why you believe an error exists and
the cause of it, if known. That written notice must be received by Elavon within thirty (30) days
after you receive the statement containing the asserted error. .If you fail to provide such notice to
Elavon within said thirty (30) days, Elavon and Member shall not be liable to you for any errors
you assert at a later date. You may not make any claim against Member or Elavon for any loss or
expense relating 10 any asserted error for sixty (60) days immediately following Elavon's receipt
of your written notice. During that sixty (60) day period, Elavon will be entitled to investigate the
asserted error, and you shall not incur any cost or expense in connection with the asserted error
without notifying Elavon.

Depository Institution. Merchant authorizes its depository institution to grant Elavon and/or
Member access to any and all information or records regarding the DDA. You hereby release .
Elavon and Member for any action they 1ake against the DDA or Reserve Account pursuant to the
Agreement. You also release the depository institution at which you maintain your DDA for
acting'in accordance with any instruction from Elavon and/or Member regarding the DDA.

ACH Authorization. You authorize Mémber, Elavon, and their respective vendors and agents to
initiate debit/credit entrics to the DDA and the Reserve Account, all in accordance with the
Agreement. This authorization will remain in effect after termination of the Agreement and until
all of your obligations to Elavon and Member have been paid in full. In the event you change the
DDA, this authorization will apply to the new account and you shall provide Elaven and Member
such information regarding the new DDA as they deem necessary. it may take Elavon up fo ten
(10) business days afier Elavon's receipt of a written notice from you to reflect in its system any
change to your DDA,

6) RESERVE ACCOUNT, RECOUPMENT, AND SET-OFF.

a)

Reserve Account.

i) Establishment. Elavon may establish a Reserve Account in the Reserve Amount upon the
occurrence of a Reserve Event for the purpose of providing a source of funds to pay Member
and Elavon for any and all amounts owed by you. Member and Elavon shall have sole control
of the Reserve Account. ‘

ii) Reserve Amount. The Reserve Amount is equal to the aggregate dollar value of: [(average %
credits to processing volume during the same period + average % Chargebacks to processing
volume during the same period) multiplied by four] multiplied by [average monthly
processing volume] plus [one month’s average fees] plus [# days delayed delivery multiphied
by the average day’s processing volume]. For purposes of this calculation, the number of
days delayed delivery means the number of days between the date on which the Cardholder’s
Payment Device is charged and the date the Cardholder receives and is satisfied with the
product. Further, for purposes of this calculation, Elavon will determine, in its sole discretion,
the applicable period considering factors such as Merchant's sales growth and seasonality.

iii} Reserve Event. The following will constitute Reserve Events: (a) fraudulent activity in any
monthly peticd that equal or exceeds one percent (1%) of Merchant’s average moathly
volume over the preceding twelve (12) month period, (b) Chargebacks in any monthly period
that equal or exceed 1% of the total dollar value of incoming items to Efavon, (¢) Elavon’s
reasonable belief that Merchant has accepted deposits but has not delivered the goods or
services, (d) the commencement of a Bankrupicy Proceeding by or against you, (¢)
termination of the Agreement for any reason, (f) nonpayment of amounts owed to Elavon or
Member, and (g) the occurrence of an adverse change in your financial condition,

iv) Funding. Member and Elavon may fund the Reserve Account up to the Reserve Amount by
any one or more of the following means,
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(1) Member and Elavon may require you to deposit into the Reserve Account funds in an
+ amount determined by Elavon;
(2) Member and Elavon may debit the DDA in any amount;
(3) Member and Elavon may deposit into the Reserve Account funds they would otherwise
be obligated to pay you,

v) Use of Funds in Reserve Account. Member or Elavon may, without notice to you, apply
funds in the Reserve Account against any outstanding amounts you owe or future amounts
you will owe under the Agreement or any other agreement between you and Member or
Elavon. Also, Member or Elavon may debit the Reserve Account to exercise their rights
under the Agreement including, without limitation, their rights of set-off and recoupment to
collect any amounts due to Member or Elavon. Further, you agree that Elavon or Member
may be required to send funds in a Reserve Account to a third party in response to a tax levy
or other court order.

vi) Termination of Reserve Account. Funds held in the Reserve Account shall remain in the
Reserve Account until each of the following has occurred: (1) the Agreement has been -
terminated; and (2) Merchant has paid in full all amounts owing or that could ever be owed
under the Agreement, including all Chargebacks, returns, adjustment, fees, fines, penalties,
and any other payments due under the Agreement. In no event shall you be entitled to a return
of any funds remaining in the Reserve Account before 270 days following the effective date
of termination of the Agreement.

Recoupment and Set-off. Member and Elavon have the right of recoupment and set-off. This

means that they may offset any outstanding or uncollected amounts owed to them from: (i) any

amounts they would otherwise be obligated to deposit into the DDA; and (ii) any other amounts
they may owe you under the Agreement or any other agreement. You acknowledge that in the
event of a Bankruptcy Proceeding, in order for you to provide adequate protection under

Bankruptcy Code Section 362 to Elavon and Member, you must create or maintain the Reserve

Account as required by Elavon and/or Member and either of them shall have the right to offset

against the Reserve Account for any and all obligations you may owe 1o Elavon and Member,

without regard to whether the obligations relate to Transaction Receipts initiated or cresied before
or after the filing of the bankruptcy petition.

Remedies Cumaulative. The rights conferred upon Member and Elavon in this section are not

intended to be exclusive of each other or of any other rights and remedies of Member and Elavon

under the Agreement, at law or in equity. Rather, each and every right of Member and Elavon
under the Agreement, at law or in equity is cumulative and concurrent and in addition to every
other right.

7) FEES; OTHER AMOUNTS OWED; TAXES.

a)

b}

Fees. You will pay Member and Elavon fees for services, supplies, and equipment in accordance
with Schedule A, Schedule of Fees. Such fees will be calculated once each month for the previous
month's activity. Elavon will send Member an invoice reflecting the amount of fees due, and
Member will enter such amount in Merchant’s compensating balance calculation. Member will
pay Elavon such amount within thirty (30) days. Alternatively, Elavon may net out the fees due
from any funds due you under this Agreement. In addition, you will pay Elavon at its standard
rates for research including, but not limited to, research required to respond to any third party or
government subpoena, levy, or garnishment on your account. The fees set forth in the Agreement
will not be amended by Elavon for the Initial Term of the Agreement except to pass through to you
increases in interchange, assessments, or fees imposed by a third party.

Other Amounts Owed. You will immediately pay Elavon or Member any amount incurred by
Elavon or Member attributable to the Agreement, including, without limitation, Chargebacks,
returns, adjustments, fees, fines, penalties (including ali fines and penalties assessed by the
Payment Networks as a result of your Transaction processing), and any other payments due under
the Agreement. Elavon or Member may debit these amounts (inciuding any fees outstanding for
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more than sixty (60) days) from your DDA by ACH, and in the event such ACH does not fully
reimburse Elavon or Member for the amount owed, you will immediately pay Elavon or Member
such amount. Elavon will charge interest, as allowed by Law, on all uncollected items that are
more than thirty (30) days past due. ‘

Taxes. You are also obligated to pay all taxes and other charges imposed by any governmental
authority on the goods and services provided under the Agreement. If you are a tax-exempt entity,
you will provide Elavon and Member with an appropriate certificate of tax exemption.

ACCURACY OF INFORMATION; HOLD HARMLESS; LIMITATION OF LIABILITY;
PERFORMANCE.

a)

b)

d)

Accuracy of Information, You represent and warrant to Member and Elavon that all information
provided to Elavon in the Merchant Application, in the bid process if applicable, or otherwise in
the Agreement is correct and complete. You must notify Elaven in writing of any changes to such
information, including, without limitation, any additional location or new business at which you
desire to accept payment services, type of goods and services provided, and how sales are
completed (i.e., by telephone, mail, electronic commerce, or in person at your place of business).
The notice must be received by Elavon at least ten (10) business days prior to the change: You
will provide any additional information requested by Elavon within a feasonable time. You will
hold harmless Member and Elavon for all losses and expenses incurred by Member or Elavon
arising out of any such change, whether or not reported to Elavon, or your failure to provide
requested information. Elavon may immediately terminate the Agreement upon notification by
you of a change to the information in the Merchant Application. You authorize Elavon and
Member to contact credit reporting agencies and your creditors to make inquiries and obtain
reports regarding your credit standing upon Elavon's or Member's receipt of the Merchant
Application.

Hold Harmless. As between Merchant, Elavon and Member, Merchant will be responsible for,
and wili at its own expense, defend itself against any and all suits, claims, losses, demands or
damages, arising out of or in connection with any dispute with any Cardholder or third party
relating to any Transaction or any breach by Merchant of any of its obligations under this
Agreement. Merchant hereby refeases Elavon and Member from any and all Habilities, claims,
losses, costs, expenses and demands of any kind or nature, arising out of or in connection with such
Transactions and Merchant breaches.

Limitation of Liabflity. Merchant acknowledges that Eiavon and Member's fees for the services
provided to Merchant are very small in relation to the funds advanced to Merchant for
Transaclions and consequently Elavon’s and Member's willingness 1o provide these services is
based on the liability limitations contained in the Agreement. Therefore, in addition to greater
limitations on Elavon's or Member's liability that may be provided elsewhere, any liability of
Elavon and Member under the Agreement, whether to you or any other party, whatever the basis
of the Hability, will not exceed, in the aggregate, an amount equat to the fees paid by you during
the last three (3) months. In no event will Elavon, Member, or their agents, officers, directors, or
employees be liable for indirect, exemplary, punitive, special, or consequential damages.
Performance. Elavon and Member will perform all services in accordance with the Agreement.
Elavon makes no other warranty, express or implied, regarding the services, and nothing
contained in the Agreement will constitute such a warranty, Elaven and Member disclaim all
implied warranties, including those of merchantability and finess for a particular purpose.
Neither Elavon nor Member shall be liable for any failure or delay in its performance of the
Agreement if such failure or delay arises for reasons beyond the control of Eiavon or Member and
without the fault or negligence of Elavon or Member.

REPRESENTATIONS AND WARRANTIES. You represent and warrant to Elavon and Member
as of the time the Agreement is effective, and reaffirm to Elavon and Member each time a
Transaction is effecied during the initial term or any renewal term of the Agreement, the following:
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Information. All information provided in the Merchant Application, in the bid process if
applicable, or any other document submitted to Elavon is true and complete and properly refiects
the business, financial condition and officers of Merchant. Elavon has the right to rely upon
written instructions submitted by you to reguest changes to your business information. You may
request written confirmation of Elavon’s consent to the changes to your business information,
You will not submit Transactions for processing to Elavon or Member for any businesses,
products, or methods of selling other than those set forth in the Merchant Application at the time
Merchant applies for services without the prior written consent of Elavon,

Authority te Execute. Merchant and the persons signing the Apgreement have the power to
execute and perform the Agreement. Merchant represents and warrants that the person exécuting
the Agreement is duly authorized to bind Merchant and cach affiliated entity identified in
Schedule B 1o all provisions of the Agreement as if each affiliated entity had executed the
Agreement, and that such person is authorized to execute any document and to take any action on
behalf of Merchant which may be required by Elavon, now or in the future. Further, you represent
and warrant that signing and/or performing in accordance with the Agreement will not violate any
Law, or conflict with any other agreement to which you are subject.

No Litigation. There is no action, suit, or proceeding pending, or to your knowledge, threatened
which if decided adversely would impair your ability to carry on your business substantially as
now conducted or which would adversely affect your financial condition or operations. You have
never been placed on the MasterCard MATCH™ system (formerly known as the Combined
Terminated Merchant File), or, if you have, you have disclosed that fact to Elavon in writing.
Transactions. All Transactions are bona fide. No Transaction inveolves the use of a Payment
Device for any purpose other than the purchase of goods or services from you or a refam or
adjustment related to such purchase. No Transaction involves a Cardholder obtaining cash from
you unless allowed by the Payment Network Regulations and agreed to in writing with Elavon.
Compliance with Laws and Regulations. You will comply with all Laws and Payment Network
Regulations. :

Business Use. You are obtaining and using the processing services from Elavon for business
purposes only and to facilitate lawful busimess Transactions between yourself and your
customers. You also acknowledge that the DDA into which debits and credits are made is being
used for lawful business purposes only.

10) AUDIT AND INFORMATION,

a)

b)

Audit. You authorize Elavon and Member to perform an audit of your business, at Elavon’s or
Member’s expense, to confirm compliance with the Agreement. You will obtain and submit a
copy of an audit from a third party aceeptable to Elavon of the financial, physical security,
information security, and operational facets of your business at your expense when requested by
the Payment Networks or required by the Payment Network Regulations. Further, you
acknowledge and agree that the Payment Networks have the right to audit your business to
confirm compliance with the Payment Network Regulations.

Inforemation.

i) Authority. You authorize Elavon and Member to make, from time to time, any business or
other inquiries they consider necessary to review the Merchant Application or continue to
provide services under the Agreement. You also authorize any person or credit veporting
agency to compile information to answer those credit inquiries and 1o furnish that information
to Elavon,

i) Financial Information. Upon the request of either Elavon or Member, you will provide
Efavon and Member audited financial statements prepared by an independent certified public
accountant selecied by you. You further agree to provide to Elavon and Member such other
information regarding your financial condition as Elavon and/or Member may request from
time to time. Within 120 days afier the end of each fiscal year, you will furnish Elavon, as

Fof26



¢ - »

Elavdn : e

City of Los Angeles, CA FINAL Gov't TOS for Compensating Balances (Wachovia v (4.01.08)05.22.08
requested, a financial statement of profit and loss for the fiscal year and a balance sheet as of
the end of the fiscal year. )

c) Custorner ldentification. To help the government fight the funding of terrorism and money
laundering activities, Federal law requires all financial institutions to obtain, verify, and record
information that identifies each person who opens an account. Accordingly, you must provide
certain information and identifying documents to allow Elavon and Member to identify you.

11) RESPONSIBILITY FOR ACTIONS. You are responsible for the actions of or failure to act by
your officers, directors, employees, agents, business invitees, and those of any other Person who, with
or without your consent or cooperation, obtains access to information related to ‘Transactions.

12) FRAUD MONITORING. You are solely responsible for monitoring your Transactions and the
actions of your officers, directors, employees, agents, business invitees, third party vendors including
Value Added Services, and those of any other Person who, with or without your consent or
cooperation, obtains access to your Transactions, for fraudulent or other suspicious activity. Elavon
and Member are under no duty to monitor Merchant’s transactions for fraudulent or other suspicious
activity. .

13) BUSINESS CONTINUITY. Merchant is solely responsible for developing and maintaining a
disaster recovery plan, Merchant should test the operation of such plan, or parts thereof, on a periodic
basis to ensure its effectiveness in providing disaster recovery capability to Merchant. Merchant will
maintain sufficient “backup” information and data (e.g., Transaction Receipts or detailed reporting)
with respect to Transactions in order to reconstruct any information or data loss due to any system
malfunction. Elavon is under no duty to recreate lost Transactions.

14} THIRD PARTIES.

a) Preducts or Services. You may desire to employ Value Added Services to assist you. You shatl
not wiilize any Value Added Services, unless you have disclosed such use to Elavon previously in
writing, and unless such Value Added Services are fully compliant with all applicable Laws and
Payment Network Regulations. You must ensure that any Value Added Service vsed by you is
registered with. the Payment Networks prior to the performance of any contracted services on
your behalf. Further, you will be bound by the acts and omissions of the third party offering such
Value Added Services and you will be responsible for ensuring compliance by the third party
offering such Value Added Services with all applicable Laws and Payment Network Regulations.
You will hold Elaven and Member harmless from and against any loss, cost, or expense incurred
in connection with or by reason of yowr use of any Value Added Service. Neither Elavon nor
Member is responsible for the Value Added Services provided by an unaffiliated third party and
neither Elavon nor Member is responsible for any Transaction until Elavon receives data for the
Transaction in the format required by Elavon.

b) Use of POS Devices Provided by Others. In addition to the foregoing, if you use Value Added
Services for the purposes of data capture and/or authorization, you agree: (i) that the third party
providing such services will be your agent in the delivery of Transactions to Elavon and Member
via a data processing system or network compatible with Elavon's; and (ii) to assume full
responsibility and liability for any failure of that third party to comply with applicable Laws and
the Payment Network Regulations or the Agreement. Neither Member nor Efavon will be
responsible for any losses or additional fees incurred by you as a result of any error by a third
party agent or by a malfunction in a third party POS Device. Neither Elavon nor Member is
responsible for any Transaction until Elavon receives data for the Transaction in the format
required by Elavon.
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15) TERM AND TERMINATION.

a) Term. Unless terminated as set forth below, the Agreement will remain in e¢ffect for a period of
three (3) years ("Initia} Term") following the Effective Date. Thereafier, the Agreement will
renew for successive two (2) year terms ("Renewal Term”) unless terminated as set forth below.

b) Termipation,
iy Merchant.

(1) The Agreement may be terminated by you effective at the end of the Initial Term or any
Renewal Term by providing written notice of an intent not to renew to Elavon at least one
hundred twenty (120} days prior 1o the expiration of the then current term.

(2) The Agreement may be terminated by you in the event of a material breach of the terms
of the Agreement by Member or Elavon, provided you give Member and Elavon written
notice of any alleged breach and such breach remains uncured for 2 period of sixty (60)
days following receipt of written notice by the party you claim to be in breach of the
Agreement.

(3) The Agreement may be terminated by you in the event that sufficient legislative

L appropriation is not avaitable, provided that you give Elavon and Member sixty (60) days
notice prior to termination.
ii) Elavon or Member.

{1) The Agreement may be terminated by Member or Elavon effective at the end of the
Initial Term or any Renewal Term by providing written notice of an intent not 10 renew 10
you at least one hundred twenty (120) days prior to the expiration of the then current
terin.

{2) The Agreement may be terminated by Elavon or Member immediately upon the
occurrence of one or more of the following:

(a} The occurrence of an adverse change in your financial condition.

(b} The garnishment or attachment of your deposit accounts with Member, the DDA, the
Reserve Account, or any of your property in the possession of Elavon or Member,

(c) The assignment of your assets generally for the benefit of creditors.

{d) The commencement of a Bankruptey Proceeding by or against you,

(¢) Any representation and warranty by a party is or becomes false or misleading in any
material respect as of the date made, or becomes false or misleading at any time
during the term of this Agreement.

{f} Any Payment Network requires Member or Elavon to terminate this Agreement or
cease processing transactions for you.

(3) The Apreement may be terminated by Elavon or Member if, after prov:dmg thirty (30)
days written notice, any of the following conditions remain:

(2) The occurrence of Excessive Activity (defined in Section C(24)(¢c)).

(b) The acceptance of Card Not Present Transactions without proper disclosure to Elavon
and Member as set forth herein.

(¢} The failure to pay Elavon or Member any amount you owe Elavon or Member.

(d) The failure by you to perform a material obligation of this Agreement,

Elavon's and Member's rights of termination under the Agreement are cumulative. A specific
right of termination in this section shall not limit any other night of Elavon or Member to
terminate the Agreement expressed elsewhere.

¢) Notice of Termination. Notice of termination by Merchant, Elavon, or Member may be given
orally or in writing, but if given orally, must be confirmed in writing as soon as practical.
Termination shall be effective on the date specified by the oral or written notice; provided,
however Merchant agrees that closing Merchant's account with Elavon may take up to thirty (30)
days following Elavon's receipt of written notice of termination. In those limited instances where
Merchant’s account is reinstated by Elavon following termination by either Merchant or Elavon,

C'ity of Los Angeles, CA FINAL Gov't TOS for Compenszating Balances (Wachovia v 04.03.08)05.22.08
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all of Merchant’s obligations under the Agreement are likewise reinstated and will renew for

successive Renewal Terms effective on the date of reinstatement.

Action Upon Termination.

i) Accounts. All your obligations regarding Transactions processed prior to termination will
survive termination. Funds related to Transactions processed prior to termination may be
placed in a Reserve Account until you pay 2il amounts you owe Elavon or Member or
amounts for which you are liable under the Agreement. You must maintain enough funds in
the DDA following termination to cover all Chargebacks, retumns, adjustments, fees, fines,
penalties, and other amounts due under the Agreement for a reasonable time, but in any
event, not less than 180 days from termination. If a Reserve Account is established by
Elavon, then any balance remaining afier Chargeback rights have expired and all other
amounts owed by you have been paid will be disbursed to you.

ii} Equipment. If your equipment is leased, you are obligated to honor the terms and conditions
of your leasing contract, If your equipment is owned by Elavon, you must return all
equipment owned by Elavon within ten (10) business days and immediately pay Elavon any
amounts you owe for such equipment.

iii} Return to Elaven. All promotional materials, advertising displays, emblems, Transaction
Receipts, Credit Transaction Receipts, and other forms supplied to you and not purchased by
_you or consumed in use will rernain the property of Elavon and must be returned to Elavon or
destroyed within ten (10) business days after termination of the Agreement. You will be fully
lizble for any and all loss, cost, and expense suffered or incurred by Elavon arising out of any
failure to return or destroy such materials foliowing termination.

16) COMPLIANCE WITH LAWS AND PAYMENT NETWORK REGULATIONS; MATCH™,

a)

b)

c)

Compliance with Laws and Payment Network Regulations. You agree to comply with the
Payment Network Regulations, including all requirements applicable to obtaining authorization
for ACH debits from a consumer account, and with any policies and procedures provided by
Member or Elavon. The Payment Network Regulations are incorporated into the Agreement by
reference as if they were fully set forth in the Agreement. You further agree to comply with all
Laws, including without limitation, Laws related to: {i) Payment Devices; and (ii) electronic fund
transfers; and (iii) confidential treatment of information. You will assist Member and Elavon in
complying in a complete and timely manner with all Laws and Payment Network Regulations
now or hereafter appiicable to any Transaction or the Agreement. You will execute and deliver to
Member and Elavon all documents they may from time to time reasonably deem necessary to
verify your compliance with this provision.

MATCH™. You acknowledge that Member and/or Elavon is required to report Merchant's
business name and, if applicable, the name of Merchant’s principals to the MATCH™ listing
maintained by MasterCard and accessed by Visa pursuant to the requirements of the Payment
Network Regulations. You specifically consent to the fulfillment of the obligations refated to the
listing by Elavor and Member, the listing itseif and you waive and hold harmless Elavon and
Member trom all claims and liabilities you may have as a result of such reporting,

Security Program Compliance. You must comply with the requirements of the Payment Card
Industry (PCI) Data Security Standard including the Cardholder Information Sccarity Progrem
(CISP) of Visa and the Site Data Protection Program (SDP) of MasterCard, as applicable, and any
modifications to, or replacements of such programs that may occur from time to time. You also
shalt ensure that all third parties from whom you procure Value Added Services or third party
POS Devices comply with the requirements of those programs. Upon request, Elavon will
provide you with the respective website links to obtain the current requirements of the Visa and
MasterCard programs. You are responsible for your own actions or inactions, those of your
officers, directors, sharcholders, employees and agents, including any third party vendors with
whom you contract to perform services for you. You shall hold Elavon and Member harmiess
from any liability, oss, cost, or expense resulting from the violation of any of the program

'
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requirements by any of the individuals or entities listed in the immediately preceding sentence.
Should you participate in a program with any other Payment Network or Issuer, or accept a
Payment Device of any other Payment Network that has a'security program in place, you must
comply therewith and ensure that your officers, directors, sharcholders, employees, and agents,
including any third party vendors from whom you procure Value Added Services or third party
POS Devices also comply with the program requirements of such Payment Network.

Data Compromise, You must notify us immediately (and if notice is given orally, it must be
confirmed in writing within two (2) business days), if you know or suspect that Cardholder
information has been accessed or used without authorization. You must take immediate steps to
preserve all business records, logs and electronic evidence and contact local law enforcement
authorities including the local FBI and U.8. Secret Service. You must work with us to rectify any
issues that may result, including providing us with (and obtaining any waivers necessary for) all
relevant information to verify your ability to prevent future data incidents in a manner consistent
with this Agreement. Without waiving any of our rights and remedies, you are liable for all
fraudulent transactions related to such data incident and all costs Elavon or Member incur as a
result of such incident, including claims from third parties and all costs related to the notification
of Cardholders and cancéllation and re-issuance of Cards, fofensic investigation, and PCI review
for a report of compliance. You must provide to us, on request, audit reports of your computer
sysiems or data incidents or allow us to perform such audits, at your expense. Audits must
identify the caunse of the data incident and confirm whether or not you were in compliance with
the Payment Networks’ PCI Data Security Standard at the time of the incident.

17) USE OF TRADEMARKS; CONFIDENTIALITY; PASSWORDS.

a)

b)

Use of Trademarks. You wil prominently display the promotional materials provided by Elavon

in your place of business. Your use of Visa and MasterCard marks, as well as marks of other

Payment Networks, will fully comply with the Payment Network Regulations. Your right fo use

alt such marks will terminate upon termination of the Agreememnt. Your use of promotional

materials, provided by Visa, MasterCard, and/or other Payment Networks will not indicate,
directly or indirectly, that Visa, MasterCard, or such other Payment Networks endorse any goods
or services other than their own and you may not refer to Visa, MasterCard, or any other Payment

Networks in stating eligibility for your products or services.

Cenfidentinlity,

i) Cardholder and Transsction Information. You shall, at all times protect the confidentiality
of Cardholder and Transaction information in accordance with all applicable Laws and
Payment Network Regulations. You will not disclose Cardholder or Transaction information
to any third party, except to an agent of yours assisting in completing a Transaction, or as
required by Laws or the Payment Network Regulations. You must maintain all systems and
media containing Cardholder and Transaction information in a secure manner to prevent
access by or disclosure to anyone other than your authorized personnel. You must maintain
Cardholder and Transaction information for such time periods as may be required by Laws
and the Payment Network Regulations and thereafter destroy, in 2 manner that will render the:
data unreadable, all such media that you no longer deem necessary or appropriate to maintain,
Further, you must take all steps reasonably necessary to ensure that Cardholder and -
Transaction information is not disclosed or otherwise misused. You may not retain or store
magnetic stripe or CVV2/CYC2Z data after authorization for record Keeping or additional
authorization processing. In accordance with Section B(16)(d), Merchant shall immediately
notify Elavon of any Cardholder or Transactior information compromise of which it becomes
aware whether such compromise occurred at; (i) the Merchant; (i) a third party from whom
Merchant procures Value Added Services; {iii) Elavon or Member; or (iv) elsewhere.

il} Bamkruptey. In the event of failure or other suspension of your business operations,
including bankruptcy or insolvency, you must not sell, transfer, or disclose any materials that
contain Cardholder or Transaction information to third parties. You must:
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(1) Retum this information to Elavon, or
(2) Provide acceptable proof of destruction of this information to Elaven.

iii) Elavon or Member Confidential Informatien. You shall at all times protect Elavon’s and
Member’s Confidential Information. You will not disclose any of Elavon’s or Member's
Confidential Information to any third party except as required by Laws.

Passwords. If you receive a password from Elavon to access any of Elavon’s databases or
services you will: (i) keep the password confidential; (ii) not allow any other eniity or person to
use the password or gain access to Elavon’s databases or services; (iii) be liable for all action
taken by any user of the password; and (iv) promptly notify Elavon if you believe Elavon’s
databases or services or your information has been compromised by use of the password. If you
receive passwords from a third party, you must protect such passwords in the manner required by
such third party and hold Elavon and Member harmiess from any losses, costs, or expenses that
arise from your use or misuse of such third party passwords.
Proprietary Interest. Merchant has no interest whatsoever, including, without limitation,
copyright interests, franchise interests, license interests, patent rights, property rights, or other
interest in apy services, software, or hardware provided by Elavon. Nothing in the TOS shall be
construed as granting Merchant any patent rights or patent license in any patent which Elavon
may obtain in respect 10 Elavon’s services, software, or equipment. Merchant will make no
attempt to duplicate or otherwise ascertain the components, circuit diagrams, logic diagrams, flow
charts, source and object code, schematics or operation of, or otherwise attempt to reverse
engineer any of Elavon’s services, equipment, or software.

18) MISCELLANEOUS PROVISIONS.

a)

b)

d)

€)

Entire Agreement. The Agreement, Payment Network Regulations, and any amendment or

supplement to eithér, constitutes the entire agreement between the parties, and all prior or other

representations, written or oral, are merged in and superseded by the Agreement. In the event of a
conflict between the documents comprising the Agreement, the following order of priority will
apply: (i) any Addendum; (ii) the TOS; {iii) the Payment Network Regulations; (iv) the Merchant
Application; (v) the Merchant Operating Guide; and {vi) any other guides or manuals provided to
Merchant from time to time.

Construction. Any alteration or strikeover in the text of this preprinted TOS wili have no binding
effect and will not be deemed to amend the Agreement. The headings used in the TOS are
inserted for convenience only and will not affect the interpretation of any provision. The language
used will be deemed 1o be the language chosen by the parties to express their mutual intent, and
no rule of strict construction will be applied against any party.

Assignability. The Agreement may be assigned by Member or Elaven, but may neot be assigned
by Meschant, dlrectiy or by operation of law, without the prior writien consent of Elavon. If you,
nevertheless, assign the Agreement without Elavon’s consent, the Agreement will be binding on
the assignee as well as you.

Notices. Any written notice to the Merchant under the Agreement will be deemed received upon
the earlier of: (i) actual receipt; or (i) five (5) business days after being deposited in the United
States mail, or with a nationzlly recognized overnight carrier, and addressed to thé last address
shown on therecords of Elavon, Any written notice to Elavon, shall be sent by U.S. mail or a
nationally recognized ovemight carrier to: 7300 Chapman Highway, Knoxville, TN 37920, and
shall be deemed received only upon actual receipt.

Bankruptcy. You will immediately notify Elavon of any Bankruptcy Proceeding, receivership,
insolvency, or similar action or proceeding initiated by or against Merchant. You will include
Elavon on the list and matrix of creditors as filed with the Bankruptcy Court, whether or not a
¢laim may exist at the time of filing. Failure to do so will be cause for immediate termination of
the Agreement and shall allow the pursuit of any other action available to Elavon under
applicable Payment Network Regulations or Laws. You acknowledge that the Agreement
constitutes an executory contract to make a loan, or extend other debt financing or financial
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accommeodations to, or for the benefit of you, and, as such, cannot be assumed or assigned in the
event of your bankrupicy.

Attorneys’ Fees. The non-prevailing party will be liable for and will reimburse the othcr parties
for all attoneys’ fees and other ¢osts and expenses paid or incurred in the enforcement of this
Agreement, or in collecting any amounts due or resulting from any breach of the Agreement.
Customer Contact. You authorize Member and Elavon to contact your customers or their Issuer
if Member or Elavon determines that such contact is necessary to obtain information about any
Transaction between you and a customer.

Telephone Recording. You authorize Elavon fo monitor and record telephone conversations at
any time without further notice to the parties to such conversations, The decision to record any
conversation shall be solely in Elavon’s discretion.

Information Sharing. You understand and agree that Elavon may disclose any information
gathered by Elavon to (i) Elavon’s “affiliates™ (i.e., companies related to us by common control
or ownership) that offer financial products or services, including those identified in the
Agreement and to Elavon's administrative or service units that perform such functions; (ii) to
non-affiliated companies to assist Elavon in providing the products and services Merchant has
requested; (iii) to credit rating agencies; and (iv) as required by the Payment Network Regulations
or the Laws {e.g., for tax reporting purposes or in response o a subpoena}.

Communication with Merchant. You agree that Elavon and Member may provide you with
information about the Program including, without limitation, information about new products
asd/or services by telephone, elecironic mail, and/or facsimile.

Amendments, Member and Elavon may propose amendments or additions to the Apreement.
Member or Elavon will inform you of a proposed change in a periodic statement or other notice.

"You will be deemed to have agreed to the change if you continue to present Transactions to

Member and Elavon after thirty (30) days following the issuance of the notice. Elavon is entitled
to pass through tc you any fee increases imposed upon Elavon by Visa, MasterCard, any other
Payment Network, and any other third party including telecommunications vendors.

Severability and Waiver. If any provision of the Agreement is found to be illegal or otherwise
unenforceable, the invalidity or unenforceability of that provision will not affect any of the
remaining provisions and the Agreement will be construed as if the illegal or unenforceable
provision is not contained in the Agreement. Neither the failure, the delay by Elavon or Member
to exercise, nor the partial exercise of any right under the Agreemem will operate as a waiver or
estoppel of such right, nor shall such amend the Agreement. All waivers requested by you must
be signed by Elavon.

Independent Contractors. Elavon, Member, and you will be deemed independent contractors
and no one will be considered an agent, joint venturer, or partner of the other, unless and to the
extent otherwise specifically provided herein. This Agreement has been entered into solely for the
benefit of the parties hereto and is not intended to create an interest in any third party.

Privacy Laws. In addition to Section (B)(17)b) above, Merchant must take all commercially
reasonable steps to protect the confidentiality of Cardholder and Transaction information and
shall establish and maintain physical, technical and administrative safeguards to prevent
unauthorized access by third parties to such Cardholder and Transaction information, using a
standard of care at least equal to the standard required of Elavon to protect such information
pursuant to applicable Laws, including without limitation the federal Health Insurance Portability
and Accountability Act (HIPAA), the federal Gramm-Leach-Bliley Act or other applicable
privacy laws. Further, a Merchant that is a “covered entity” or “business associate™, as defined
under HIPAA, must not use any product to store, transmit, ot otherwise maintain “protected heaith
information™ as defined by HIPAA. Elavon is not a “business associate” as defined by HIPAA
and it is not Elavon's practice to store or accept any mfonnatmn that would cause it to be a
“business associate” under HIPAA
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o) Survival. All or your obligations to Elavon and Member shall survive termination of the
Agreement, including, without limitation, Sections (B)(4), {B)(5), (B)(6), (BXT), (BX8). (B)Y11).
(BX14), (BX15Xd), (BX(16), (B)(17) and (B)(18)(f) of the TOS.

p) Counterparis; Facsimile Signatures; Delivery. The Agreement may be signed in one or more
counterparts, each of which shall constitute an original and all of which, taken together, shali
constitute one and the same agreement. Delivery of the various documents and instruments
comprising the Agreement may be accomplished by a facsimile transmission, and such a signed
facsimile or copy shall constitute a signed original.
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Section C — Acceptance of Visa and MasterCard

19) ACCEPTANCE OF VISA AND MASTERCARD. Merchant agrees to the following provisions in
addition 10 the Definitions in Section (A) and the General Provisions of Section (B) above:

20) VISA AND MASTERCARD DEFINITIONS. For purposes of this Section, “Credit Card” shall be
deemed to be limited to a: (i) credit/business product of Visa; (ii) consumer debit/prepaid product of
Visa; (iii} credit/business product of MasterCard; or (iv) consumer debit/prepaid product of
MasterCard as applicable. The credit/business products of Visa are those products for which
transactions by the Cardholder are paid by the Cardholder at least fifieen (15) days after the
transaction including: (i) consumer credit products (including co-branded and smart Visa versions)
such as Classic, Gold, Platinum, Signature, and Infinite cards; and (ii) business products such as
business credit, business debit, business line of credit, and smart Visa business, purchasing cards,
corporate cards, fleet cards, and commercial prepaid cards. The consumer debit/prepaid products of
Visa are those products that for which Transactions by the Cardholder are paid by accessing the
Cardholder’s asset account immediately including: (i) consumer Visa check cards such as Classic,
Gold, Platinum and Visa Check Card II; and (ii) consumer prepaid/EBT cards such as Visa Buxx,
Visa Payroll, Visa gift cards (including incentives, promotional, and rebate), child support cards,
unemployment cards, insurance claim cards, customer service cards, state disbursement cards (not
including unemployment or child support), flexible spending account cards, general purpose
reloadable and one-time use prepaid cards, and student aid college cards. The consumer debit/prepaid
products of MasterCard include Cardholder signature debit cards, prepaid cards, stored value cards,
EBT cards and payroll cards. The credit/business products of MasterCard include all other
MasterCard products.

21) HONORING CREDIT CARDS.

a) Honoring Cards. Merchant may choose to accept (i) only the credit/business products of Visa
andfor MasterCard; (ii) only the consumer debit/prepaid products of Visa and/or MasterCard; or
(i) both the credit/business products and consumer debit/prepaid products of Visa and/or
MasterCard, You must indicate your decision 1o accept a limited category of products on the
Merchant Application and if you wish to discominue acceptance of either category of products,
you must provide Elavon with thirty (30) days advance written notice. If you choose to accept
only one of the categories of products but later submit a Transaction outside of the selected
category, Elavon and Member are not required 1o reject the Transaction and you will be charged
our standard fees and expenses for that category of products. Further, if you choose & limited
acceptance option, you must still honor all international cards presented for payment. Merchants
who have decided to implement a limited acceptance policy are required to display appropriate
signage to communicate that policy to Cardholders.

b) No Minimnum or Maximum. Merchant shall not establish minimum or maximum Credit Card
Transaction amounts.

¢) Cardholder Identification. In Card Present Transactions, yvou will identify the Cardholder and
check the expiration date and signature on each Credit Card. You will not honor any Credit Card
ift (i) the Credit Card has expired; (ii) the signature on the Transaction Receipt does not
correspond with the signature on the Credit Card, is blank, or uses language to the effect of “sce
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id™; or (iii) the account number embossed on the Credit -Card dées not match the account number
on the Credit Card’s magnetic stripe.

Credit Card Recovery. You will use reasonable, peaceful means to recover any Credit Card: (i)
on Visa Cards, if the printed four digits befow the embossed account number do not match the
first four digits of the embossed account number; (i) if you are advised by Member (or its
designee), the Issuer, or the designated voice authorization center to retain it; (iii) if you have
reasonable grounds to believe the Credit Card is lost, stolen, counterfeit, fraudulent, or otherwise
invalid, or #is use is not authorized by the Cardholder; or {iv) for MasterCard Cards, if the printed
four digits below the embossed account number do not match the first four digits of the embossed
account number, or the Credit Card does not have the “Twin Globes™ ho!ogram on the lower right
corner of the Credit Card face.

Surcharges. You will not add any amount fo the posted price of goods or services you offer as a
condition of paying with a Credit Card, except as permitted by the Credit Card Rules. This
paragraph does not prohibit you from offering a discount to induce a person to pay by cash,
check, or similar means rather than by Credit Card.

Convenience Fees, You may not assess Convenience Fees unless you have disclosed such fees to
Elavon previously in writing and you have been approved by Elavon to assess such fees. If you
complete a Transaction and assess a Convenience Fee without having disclosed such fee
previously in writing and obtained Elavon’s consent, you will be in breach of the Agreement and

‘Elavon may immediately terminate the Agreement in addition to any other remedies available

under the Agreement, Laws, and Payment Network Regulations. Transactions that include a
Convenience Fee must comply with each of the following requirements:
i. A Convenience Fee cannot be assessed in a face-to-face merchant environment.

ii. The Convenience Fee is permitted only for one-time payments and may not be imposed
on recurring payments or transactions. Examples of recurring charges inciude, but are pot
limited to, insurance premiums, subscriptions, Internet service provider monthly fees,
membership fees, tuition or utility charges.

iii. You must provide a true "convenience” in the form of an alternative payment channel
outside of your customary payment channels, and the Convenience Fee must be disclosed
by you io the Cardholder as a charge for the alternative payment channel convenience
that is provided.

iv. The Convenience Fee must be disclosed prior to the completion of the Transaction, and
the Cardholder must be given the option to cancel the Transaction if the Cardholder does
not want o pay the fee.

v. The Convenience Fee must be included in the total amount of the Transachon, it cannot
be "split” out from the Transaction amount. The only exception is for card acceptance
programs involving only MasterCard Credit Cards where Visa Credit Cards are not
accepted,

~vi. If a Convenience Fee is assessed i must be for all payments (Viss, MasterCard,
Discover, AMEX, ACH, and check) within a particular payment channel (mail,
telephone, and internet).

vii. Additional Visa Convenience Fee Requirements are as follows: (i) it must be a fiat fee;
(ii) it cannot be tiered or percentage based regardiess of the value of the payment due;
(iif) it must not be authorized and settled separately from the primary transaction; (iv) the
fee must be assessed by the same Merchant actually providing the goods and services,
and (v} the feg may not be assessed by a different merchant,

viii. Additional MasterCard Convenience Fee Requirements are as follows: (i) the fee may be
tiered, percentage based, or flat; and (ii) the fee may be authorized and settled separately
from the primary transaction.

ix. Merchants who accept both Visa and MasterCard Credit Cards are restricted to assessmg

"Convenience Fees equally across card types and as such the Merchant is restricted to a
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flat Convenience Fee and must combine all charges into one authorization and clearing
Transaction.

x. To the extent Merchant’s state or other governing body has passed legislation that
requires Convenience Fee assessment by government agencies as a component of card
acceptance, such laws may conflict with the Payment Network Regulations. Merchant
bears all responsibility for, and agrees to hold Elavon and Member harmiess from, all
liability associated therewith, including all fees, fines and penalties levied by the Payment
Networks.

xi. Convenience Fees may be prohibited by Laws in some States. Merchant may not charge
Convenience Fees where prohibited by Laws.

xii. In no event is 4 Convenience Fee to be referred to as a surcharge or advertised as an
offset to processing fees.

xiii. If you have received approval from Visa to participate in the Tax Payment Pilot Program,
then you may assess a variable service fee so long as: (i) only eligible tax payments are
accepted (personal income, personal property, real property, unemployment, business
income and sales and use taxes), (ii) Cardholders are notified of the fec and given the
opportuaity to opt-out of the Transaction; (iii) the variable fee must be processed as a
separate Transaction and not combined with the tax payment; (iv) the variable fec may be
assessed on all payment channels and the fee cahnot be higher than any other card-based
payment offered through the same channel; and (v) you submit appropriate reports of
CISP compliance to Visa and receive Visa approval and certification annually.

g) Return Policy. You must properly disclose to the Cardholder, at the time of the sales Transaction

b

and in accordance with the Credit Card Rules, any limitation you have on accepting returned
merchandise.

Neo Claim Against Cardholder. You will not have any claim against, or right to receive payment
from, a Cardholder or any other customer in any Transaction unless Member or Elavon refuses to
accept the Transaction Receipt or revokes its prior acceptance of the Transaction Receipt {(afier
receipt of a Chargeback or otherwise). You will not accept any payments from a Cardholder
relating to previous charges for merchandise or services included in a Transaction Receipt, and if
you receive such payments, you will promptly remit them to Elavon,

Disputes With Cardholders, All disputes between you and any Cardholder relating to any
Transaction will be settied between you and the Cardhoider. Neither Elavon nor Member bears
any responsibility for such Transactions or disputes, other than with respect to processing
Chargebacks under the Credit Card Rules.

22) AUTHORIZATION.

a)

b)

Required on all Transactions. You must obtain an Authorization Code before completing any

sales Transaction. An Authorization Code verifies the Credit Card number is valid, the Credit

Card has not beén repornted lost or stolen at the time of the sales Transaction, and confirms the
amount of credit or funds requested for the sales Transaction is available. You will follow any
instructions received during Authorization. Upon receipt of an Authorization Code, you may

consummate only the sales Transaction authorized and must note the Authorization Code on the

Transaction Receipt. In any case in which a sales Transaction is completed without imprinting the
Credit Card, the Merchant, whether or not an Authorization Code is obtained, shall be deemed to
warrant the frue identity of the customer as the Cardholder. For all Card Not Present sales
Transactions, you must obtain the Credit Card expiration date, Cardholder address and telephone
number, and CVV2/CVC2 number and forward them as part of the Authorization. A
Effect. An Authorization Code does not: (i) guarantee the Merchant final payment for a sales
Transaction; (ii} guarantee that the sales Transaction will not be disputed later by the Cardholder
as any sales Transaction is subject to Chargeback; or (iii} proiect you in the event of a
Chargeback regarding unauthorized sales Transactions or disputes involving the quality of goods
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or services. Authorization Codes will nof waive any provision of the TOS or otherwise validate a
fraudulent sales Transaction or a sales Transaction involving the use of an expired Credit Card,
Unreadable Magnetic, Stripes. For Card Present Transactions, if you authorize and present
Transactions electronically and your terminal is unable to read the magnetic stripe on the Credit
Card, you must obtain the following in addition to key-entering the Transaction into the POS
Device for processing: (i) a physical imprint of the Credit Card using a manual imprinter and (3i)
the Cardholder’s signature on the imprinted Transaction Receipt.

23) PRESENTMENT OF TRANSACTION RECEIPTS.

2}

b)

<)

Transaction Receipts.

i) Card Present and Card Not Present Transactions (other than Electronic Commerce
Transactions}. You will use a Transaction Receipt to document each Card Present and Card
Not Present Transaction, Each such Transaction Receipt must include:

(1) Card account number (truncated account number required on the Cardholder’s copy)
including the specific payment brand (i.e. Visa or MasterCard),

(2) Merchant name and location.

{3) Location Code (i.e., merchant identification number issued by Elavon).

{4) Transaction amount, including applicable taxes.

{5) Transaction date,

(6) Space for Cardholder signature for Card Present Transactions.

(7) Indication of who shall receive each copy of the Transaction Receipt (e.g., Merchant
Copy, Bank Copy, Cardholder Copy).

(8} Authorization Code.

(%) Terms and conditions of the sale, if restricted.

[f the Merchant is accepting consumer debit products of Visa or MasterCard, no data referencing

the Cardholder’s PIN number shall be printed on the receipt.

ii) Electronic Commerce Trausactions. You will use a Transaction Receipt to document each
Electronic Commerce Transaction. Each such Transaction Receipt must include:

(1) Card account number {truncated account number required on the Cardholder’s copy)
including the specifi¢ payment brand (i.e. Visa or MasterCard).

(2) Merchant name.

{3) Merchant online address.

(4) Purchaser name.

(5) Authorization Code,

(6) Transaction amount.

(7} Transaction date,

(8) Customer service contact, including telephone number.

(%) Terms and conditions of the sale, if restricted.

Signatures. In Card Present Transactions, Transaction Receipts must be signed by the

Cardholder. The requirement for the Cardholder’s signature on the Transaction Receipt will only

be waived if the Credit Card Transaction is a valid Card Not Present Transaction which fully

complies with the requirements set forth in the TOS,

Reproduction of Information. For Card Present Tramsactions, if the following information

embossed on the Credit Card is not legibly imprinted on the Transaction Receipt, you will legibly

reproduce on the Transaction Receipt the: (i) Cardholder’s name; (i) account number; (jii)
expiration date; and (iv) Merchant’s name and place of business. Additionally, for MasterCard

Transactions, on the Transaction Receipt you will legibly reproduce the name of the bank that

issued the Credit Card as it appears on the face of the Credit Card.

d) Truncation.

i) The Credit Card account number must be truncated on all Cardholder-activated Transaction
Receipts. Truncated digits should be replaced with a fill character such as “x,” “*” or “#,”
and not with blank spaces or numeric characters.
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ii) Effective July 1, 2003, all new POS Devices must suppress all but the last four digits of the
Credit Card account number and the entire expiration date on the Cardholder’s copy of the
Transaction Receipt generated from electronic (including Cardholder-activated) POS
Devices. Effective July I, 20086, all existing POS Devices must comply with the rule set forth
in this subsection.

iif) These truncation rules do not apply to Transactions in which the only way to record a Credit
Card account number is in handwriting or by making an imprint or copy of the Credit Card.

Delivery and Retention of Transaction Receipts, For Card Present Transactions, you will

deliver a complete and legible copy of the Transaction Receipt or Credit Transaction Receipt to

the Cardholder at the time of the Transaction. For Cand Not Present Transactions, you wiil deliver

a complete and legible copy of the Tisnsaction Receipt or Credit Transaction Receipt to the

Cardhoider promptly following completion of the Trensaction in either electronic (e.g., e-mail or

fax) or paper (e.g., handwritten or terminal-generated) format. You will retain the “Merchant

Copy" of the Transaction Receipt or Credit Transaction Receipt for at least eighteen (18) months

following the date of completion of the Credit Casd Transaction (or such longer period as the

Credit Card Rules or the Laws may require).

Electronic Transmission. If you utilize electronic Authorization and/or data capture services,

you will enter the data related to Transactions into a POS Device and settle the Transactions and

transmit the data to Elavon or its designated agent in the form specified by Elavon no later than

the close of business on the date the Transactions are completed. If Member or Elavon requests a

copy of a Transaction Receipt, Credit Transaction Receipt, or other Transaction evidence, you

must provide it within the time frame specified in the request, '

24) RETRIEVAL REQUESTS AND CHARGEBACKS; CREDITS; REPROCESSING; FRAUD;
AND FACTORING.

a)

b}

Retrieval Requests. You must respond to a Retrieval Request with a legible copy of the
Transaction Receipt within the time frame specified. If you fail to provide a legible copy of the
Transaction Receipt, you will receive a Chargeback that cannot be cured.

Chargebacks. You are fully liable to Elavon and Member for all Trangactions returned to Elavon
or Member for whatever reason including, but not limited to, Chargebacks, You agree to accept
for Chargeback and will be liable to Member and Elavon in the amount of any sale for which the

~ Cardholder or Issuer disputes the validity of the sale for any reason. You will pay Elavon and

Member on demand the value of all Chargebacks. You authorize Elavon and Member to offset
from incoming Transactions and to debit the DDA and the Reserve Account for the amount of all
Chargebacks. You will fully cooperate with Elavon and Member in complying with the Credit
Card Rules regarding Chargebacks. The following is not to be considered a complete listing of
the reasons for which you may incur a Chargeback. It is intended only to provide the most
commonly encountered situations where a Chargeback may occur.

i) Failure to respond to a Retrieval Request or failure to provide a legibie, complete, or proper
copy of a Transaction Receipt in response to a Retrieval Request,

if) Unauthorized use of a Credit Card as alleged by the Cardholder,

ili) Dispute by the Cardholder over the quality of goods or services,

iv) Failure by Merchant to provide goods or services,

v} The Transaction Receipt does not bear the Cardholder's signature,

vi) The Transaction Receipt represents a sal¢s Transaction for which Authorization was initially
declined and was subsequently obtained by means of multiple Authorization attempts or other
means not permitted hereunder,

vii) The Transaction Receipt fails to comply with the terms and conditions of the Agreement or
fails to comply with the Credit Card Rules,

viii)  The sales Transaction was completed under circumstances constituting a breach of the
Agreement,
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Excessive Activity. Your presentation to Elavon of Excessive Activity will be a breach of the
Agreement and cause for tetmination of the Agreement as set forth in Section B(15)bXii)(3).
“Excessive Activity” means, during any monthly period, and for any one of Merchant’s terminal
identification mumbers or merchant identification numbers, Chargebacks and/or Refrieval
Requests in excess of one percent (1%) of the gross dollar amount of your sales Transactions or
returns in excess of two and one-haif percent (2.5%) of the gross dollar amount of sales
Transactions. You authorize, upon the occurrence of Excessive Activity, Member and Elavon to
take additional actions as either of them may deem necessary including, without limitation,
suspension of processing privileges or creation or maintenance of a Reserve Account in
accordance with the TOS. '

Credits.

f) Credit Transaction Receipt. You will issue a Credit Transaction Receipt, instead of issuing
cash or a check, as a refund for any previous sales Transaction. Member will debit the DDA
for the total face amount of each Credit Transaction Receipt submitted to Elavon. You will
not submit a Credit Transaction Receipt relating to any Transaction Receipt not originally
submitted to Elavon, nor will you submit a Credit Transaction Receipt that exceeds the
amount of the original Transaction Receipt. You will, within the time period specified by
applicable Laws or the Credit Card Rules, whichever time period is shorter, provide Elavon
with a Credit Transaction Receipt for every return of goods or forgiveness of debt for services
that was the subject of a previous sales Transaction in accordance with the Credit Card Rules.

ii) Revocatior of Credit. Member or Elavon may, i their sole discretion, refuse to accept any
Credit Transaction Receipt for processing.

iii) Reprocessing. You will not resubmit or reprocess any Transaction that has been charged
back.

Fraud apd Factoring. You will not present for processing or credit, directly or indirectly, any

transaction not originated as a result of a transaction directly between you and a Cardbolder or

any Transaction you know or should know to be frauduient or not authorized by the Cardholder.

Perpetrators of fraudulent Transactions will be referred to law enforcement officials. You will not

deposit any Transaction Receipt representing the refinancing of an existing obligation of a

Cardholder. You agree that Elavon may, within its scle discretion, suspend the disbursement of

funds from Transaction Receipt for any reasonable period of time required to investipate

suspicious or unusual deposit activity, Elavon and Member will have no liability for any losses
you may attribute to any suspension of funds disbursement. ‘

25) OTHER TYPES OF TRANSACTIONS,

a)

Mail Order/Telephone Order (MO/TO). You may not solicit or accept MO/STO sales
‘Transactions unless you have disclosed such method of sale to Elavon previously in writing, If
you complete a MO/TO sales Transaction without having disclosed such method of sale
previously in writing, you will be in breach of the Agreement and Elavon may immediately
terminate the Agreement in addition fo any other remedies available under the Agreement, Laws,
and Credit Card Rules, and you may have to pay a surcharge on each such Transaction. You
understand that Transactions processed via MO/TO are high risk and subject to a higher incidence
of Chargebacks. You are liable for all Chargebacks and losses related to MO/TO sales
Transactions. You may be required to use an address verification service (“AVS”} on MO/TO
sales Transactions. AVS is not & guarantee of payment and the use of AVS will not waive any
provision of this Agreement or validate a fraudulent Transaction. You will obtain the expiration
date of the Credit Card for a MO/TO sales Transaction and submit the expiration date when
requesting Aunthorization of the sales Transaction. For MO/TO sales Transactions, you will type
or print legibly on the signature line of the Transaction Receipt the following applicable words or
letters: telephone order or “TO,” or mail order or “MO,” as appropriate. Elavon recommends that
you obtain a signed Transaction Receipt or other proof of delivery signed by Cardholder for
MO/TQ sales Transactions.
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b} Recurring Transactions.

d)

i) Requirements, For recurring Transactions {e.g., payment of insurance premiums or
subscriptions), you must obtain a written request from the Cardholder for such goods and
services to be charged to the Cardholder’s account, the frequency of the recurring charge, and
the duration of time during which such charges may be made. You will not complete any
recurring Transaction after receiving: (i) a cancellation notice from the Cardholder; (ii) a
notice from Elavon or Member that authority to accept recurring Transactions has been
revoked; or (iii) # response that the Payment Device is not to be honored. You must provide a
subsequent order form to the Cardholder when a Recurring Transaction is renewed by the
Cardholder. Merchant is responsible for ensuring its compliance with Laws with respect to
recurring Transactions.

ji) Limitations on the Resubmission of Recarring Transactions. In some limited instances,
you may resubmit a preauthorized recurring Transaction up to four (4) times within sixteen
(16) calendar days of the original Authorization request, provided that the decline response is
one of the following: (i) authorization denied; (ii) insufficient funds; (iii) exceeds approval
amount limit; or (iv) exceeds withdrawal frequency.

iii) Recurring Transaction Receipts. You must print legibly on the Transaction Receipt the
words “Recurring Transaction.” You must obtain the Cardholder’s signature, including an
electronic signature or other similar ‘authentication that is effective under Laws, on the
Transaction Receipt. For an Electronic Commerce Transaction, you must also include the
frequency and duration of the Recurring Transaction, as agreed fo by the Cardholder, on the
Transaction Receipt.

iv) Electronic Commerce Recurring Transactions. In addition to the above, for an Electronic
Commerce Transaction, you must also provide a simple and easily accessible online
cancellation procedure that complies with Laws, if the Cardholder’s request for goods or
services was initially accepted online.

v} Recurring Transactions With Varying Amounts. For Recurring Transactions of varying
amounts, all of the following apply: (i) the order form must allow the Cardholder to specify a
minimum and maximum Transaction amount to be charged, unless the Cardholder will be
notified of the amount and date of each charge, as specified in the remainder of this section;
(ii) you must inform the Cardholder of their right to receive, at least ten (10) calendar days
prior to each scheduled Transaction Date, written notification of the amount and date of the
next charge; and (iii) the Cardholder may choose to receive the notification in any of the
following ways: (a) for every charge; (b) when the Transaction amount does not fall within
the range of amounts specified on the order form; er {c) when the Transaction amount will
differ from the most recent charge by more than an agreed upon amount, Merchant is
responsible for ensuring that all communications with, and disclosures to, Cardholders
comply with Laws.

- Multiple Transaction Receipts. You will include a description and total ameunt of goods and

services purchased in a single sales Transaction on a single Transaction Receipt unless: (i) partial

payment is entered on the Transaction Receipt and the balance of the Transaction amount is paid

in cash or by check at the time of the sales Transaction; or (i) a Transaction Receipt represents an
advance deposit in a sales Transaction compieted in accordance with the Agreement and the

Credit Card Rules,

Deposits.

i} Prior Consent. You will not accept for payment by Credit Card any amount representing a
deposit or partial payment for goods or services to be delivered in the future unless you have
disclosed such method of sale to Elavon previously in writing. If you accept a Credit Card for
payment or partial payment of goods or services to be delivered in the future without having
disclosed such method of sale to Elavon previously in writing, you will be in breach of the
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Agreement and Elavon may immediately terminate the Agreement in addition to any other
remedies available under the Agreement, Laws, and Credit Card Rules.

i) Acceptance. If you have disclosed such method of sale to Elavon previously in wrxtmg then
you will complete such sales Transactions in accordance with the Agreement, Laws, and
Credit Card Rules. Merchant must execute one Transaction Receipt when processing the
deposit Transaction and a second Transaction Receipt upon processing the balance of the
Transaction. You will noté the words “deposit™ or “balance” on the applicable Transaction
Receipt, as appropriate. You will not deposit the Transaction Receipt labeled “balance™ until
the goods have been delivered to Cardholder or until you have fully performed the services,

Future Dellvery. You will not present any Transaction Receipt or Credit Transaction Receipt to

Member or. Elavon for processing (whether by electronic means or otherwise) that relates to the

sale of goods or services for future delivery unless you have disclosed such method of sale to

Elavon previously in writing and you have been approved by Elavon to submit such Transactions.

If you have disclosed such method of sale to Elavon previously in writing, you represent and

warrant 1o Member and Elavon that you will not rely on any proceeds or credit resulting from

such sales Transactions t© purchase or furnish goods or services. You will maintain sufficient
working capital to provide for the delivery of goods or services at the agreed upon future date,
independent of any credit or proceeds resulting from Transaction Receipts or other Credit

Transaction Receipts in connection with future delivery sales Transactions or until you have fully

performed the services.

Electrotic Commerce.

i) Electronic Commerce. You may not solicit or accept Electronic Commerce sales
Transactions unless you have disclosed such method of sale to Elaven previously in writing,
and you may process such Transactions only if the Transactions have been encrypted by a
third pariy vendor acceptable to Eiavon and Member. If you submit Electronic Commerce
sales Transactions without having disclosed such method of sale to Elavon previously in
writing, you will be in breach of the Agreement and Elavon may immediately terminate the
Agreement in addition to any other remedies available under the Agreement, Laws, and the
Payment Network Regulations. You understand that sales Transactions processed via the
Interniet are high risk and subject to a higher incidence of Chargebacks. You are ligble for all
Chargebacks and losses related to Electronic Commerce Transactions, whether or not; {i)
such Transactions havé besn encrypled; and (ii) you have obtained Elavon’s consent to
engage in such Transactions. Encryption is not a guarantee of payment and does not waive
any provision of the TOS or otherwise validate & fraudulent Transaction. Elavon recommends
that you obtgin a signed Transaction Receipt. or other proof of delivery signed by the
Cardholder for afl Electronic Commerce sales Transactions. All communication costs and
compliance with Laws related to Electronic Commerce Transactions will be your
responsibility. You understand that Elavon will not manage the telecommunications link for
Electronic Commerce Transactivas and that it is your responsibility to manage that link.
Merchant authorizes Elavon and Member, at Merchant’s costs and expense, to perform an
annual audit and examination of Merchant’s website and a due diligence review as required
by the Payment Network Regulations for Electronic Commerce Merchants.

it) Requirements. For goods to be shipped on Electronic Commerce sales Transactions, you
may obtain authorization up to seven (7) days prior o the shipment date. You need not obtain
a second authorization if the Transaction Receipt amount is within fifieen percent (15%) of
the authorized amount, provided the additional amount represents shipping costs. Further,,
your Web site must contain all of the following information: (a) complete description of the
goods or services offered; (b) returned merchandise and refund policy; (¢} customer service .
contacts, including electronic mail address and/or telephone number; (d) complete address.
(street address, city, state, zip code, and country) of the permanent establishment of the
business; (¢} complete address of the permanent establishment of the business on either the
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checkout screen (which displays the total purchase amount) or within the sequence of Web
pages presented to the Cardholder during the checkout process; (f) Transaction currency

(such as U.S. or Canadian dollars); (g) export or legal restrictions, if known; (h) delivery

policy; (i) customer data privacy policy; and () your method of Transaction security. 1f you

store Cardholder account numbers, expiration dates, or other personal Cardholder data in a

database, you must follow the applicable Payment Network fules on securing such data, You

may not retain or store CVV2/CVC2 data after authorization for record keeping or additional
authorization processing.

26) INTERCHANGE. Interchange qualification requirements, as defined by the Credit Card
Associations, affect the Merchant’s fees or surcharges owed for Transactions. Merchant will pay a
higher discount rate, higher fees, and surcharges for Transactions that do not meet the best rate
qualification criteria or have been processed in a manner other than for which the Merchant was
approved.

Section D — Acceptance of American Express, Discover, Diners or JCB

27) ACCEPTANCE OF AMERICAN EXPRESS; DISCOVER, DINERS, AND/OR JCB CARDS. If
Elavon provides ‘authorization andfor data capture services to Merchant for American Express,
Discover, Diners, and/or JCB Transactions, Merchant agrees to the following provisions, in addition
to the Definitions in Section (A) and the General Provisions of Section (B) above.

28) ACCESS. Upon request and fulfiliment of the following conditions, Elavon will provide access to
authorization and/or data capture services for American Express, Discover, Diners, and/or JCB
Transactions to Merchants who have been approved by American Express, Discover, Diners, and/or
JCB and who have entered into a separate agreement with American Express, Discover, Diners, or
JCB, respectively; provided, however that neither Elavon nor Member shall be responsible for
funding such Transactions.

29) FORWARDED INFORMATION. Elavon will forward certain information pertaining to Merchant,
inctuding, but not limited to, contact information and DDA numbers, to one or more of such Card
Associations, unless Elavon receives from Merchant written instructions to the contrary.

IN WITNESS WHEREOF, the parties hereto have executed this TOS.

MERCHANT n ELAVON, 1 :
gt (e S
Name: f:‘ﬁ:;if‘-} 8 \fo Fg oF Name: \ A Mum M‘\\L)"

Titte:__ (L1 r?mﬂ’mdﬁf? ¢ Titte: L3\

Date: "‘ 33‘ AN

(“Effective Date”)

WACHOVIA BANK, NATIONAL
ASSOCIATI

TiO
By: é/ﬂ’;b ;ﬁ M
Name: &/-/U/ 7L/?W£‘J‘é_‘5
Title: ot/ V - ﬂ
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SCHEDULE A
SCHEDULE OF FEES
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SCHEDULE B
AFFILIATED ENTITIES

This Schedule B to the Terms of Service is dated as of this_ZY_day of M_‘ 2008
‘ }@ Merchant only, Tax ID Number _ 45 -

[C] Merchant, Tax ID Number

Ang the following affiliates:

Name Tax 1D Number

Tl oladn e

Name: (grg/ A C "D‘f’ /:0 O~ Name: L v ¥\ W k\l}"’
Titler__C 7 ?/NWKUTJ yLet Title: BN '

WACHOVIA BANK, NATIONAL
ASSOCIATIO

By: / }}v ;ﬁ é} &fa&d/
Name: d‘/-&{ rjp\&&/éf
Title: PRt l/ ' ﬂ
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{ SCHEDULE A - SCHEDULE OF FEES
i[.. ASSUMPTIONS Z'HERCHANT PROUFILE
oyl Entity Name cfloshngeles CA o ]
Business Segimoet Servicks. Caovernment
;&m Description
Mudtiple MODS? ’Es]@mmau LD
Lomtions 150
Initial Contract Yerm {yis) Eﬂ. e
Date Fees Last Updated 15, 2008
Volums  Avcreoe Ticket  Annusd Pransactions
VISA (% 1000000013 &8.00 1,363,536
Mot Gt § 30000000 § § £8.00 340,909
Distovey . 5 10000000 £2.00 113,535
Amesican Express - : [
25 & Daners - - o
PEE-Debi 20,000,000 | & 52,00 227,173
EBT . - 0
ove i ‘ : -
Torsd $ 180,000,000 88.00 2,045,455
[ Aocount INPLEMERTATICN & FAATNTENANCE FEES.
Merchant Fed Applications Commeants
Aczourtt Set-Up & Implesneriation Foe wratved [=4
Agrhoation Fee 3000 | [PerHID Feture Ao Locabion
Raxsts Fes -
Monthly Statutent Foe 200 Per MID
Supgly Fee __passtaough
Terming repiogram Fee (Dar unit) 3 7]
Onsits Tralning 5 o
Resoarch Fon $ 2500 1  iPer Hoor
Other Fee 3 12.00 | (e et PrPad Encryption,
[T_CARD PROCESSING FELES o—
Pricing Typat

A Wisa, MasterCard, Discover, debit natwork. switch, scthorteation and interchange fees, *assessments knd dues are
syt to Merthant ot cost. Servicer Transaction progesshy fems nchutke!

AphFen(s) SetdeFen(s)  SetdoFenfat)
Vi . 3 - ) 00700 07005
MasterCard E: - 5 0.0700 L OO0,
PH-Dablt & 04000 | - 000000,

* Assexcments Per Item - Basad on axrent Assodation chamges,
pass-through dues Incurad from Viss ($0.0085), MasterCans ($0.005), and Distones ($0.0075) prooessing,

y SOCREONST cost will b cidhed to the: settlenent fee to

_Billlg Method:

3 Grpss
Teberchangs wvd pecessment foes will be assessed on afl Visa, MasterCard, and Olscover pettisd wilurne.

IV AUTHDRITATION FEES - Sorvicer

0.0000°%
£.0000%,

[EYCTRITE I Y IVN IV PP 1P G 1y S TP IV
[

-;V. OTHER TRAMSAGTION FEES O SERVICES.

ELAVCIN PROPRIETARY B CONPIDORTZAL

Batch Header Fee
Rartarmet Bern Fee

Page ok 2

B
3

0.75%.

Schvarfute Priste® (e 6:55 Po% 871072008
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Available Equipment - Continued

Additional Equipment/Software - Avallable to the City

L - PURCHASE i
Equipment Type Price/Unit Monthly Fee Application
viaWARP Standard $  1,499.00 $ 10.00 Per Unit
vVIaWARP Deluxe $  2,489.00 $ 10001 {PerUnit
VeriFone PS00 Printer $ 29900 | $§ - Per Unit
RDM6111f Check Imager $ 599.00 $§ - Per Unit
Hypercom T4210 $ 749.00 $ - Per Unit
Hypercom T42201P $ 745.00 $ - Per Unit
RDM6014f Check Imager 3 599.00 $ - Per Unit
VeriFone VX510LE 3 599.00 $ - Per Unit
VeriFone Vx570 Dial 3 659.00 £ - Per Unit
VeriFone Vx5701P $ 749.00 $ - Per Unit
VeriFone Vx610 $ 1,099.00 $ 19.00 Per Unit
RDM Synergy % 799,00 Per Unit
Hypercom P1300 Pinpad $ 139.00 Per Unit

Notes: 1) Shipping and handling fees are incduded in the equipment price. 2) All newly purchased
equipment from Servicer Is warranted for one year from date of purchase. Servicer wiil replace
defective equipment with like equipment free of charge. Merchant will pay a $35/unit swap fee for
the shipping and handling of the replacement equipment. After the first year, merchant will be
quoted a new equipment cost based on market pricing. 3) Merchant owned equipment is not
warranted by Servicer, but Merchant may purchase new equipment at market pricing from Servicer,
4) See additional pricing sheet as needed. 5) viaWarp and VirtualMerchant monthly fees are per- .
location. 6} VirtualMerchant is capped at $1,999 for all locations Implemented during initial
implementation phase. Future locations are $299

MERCHANT ACKNOWLEDGEMENT

come 2. (oot
Name: (’STZ}’F} C Drf_ /:Z;Ola'
Title: é‘j T}/ 776’3@6{)466’/6‘
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Iavon Debit PIN-Besed Addendum (v 08,20.08)
PIN-Based, Debit Card Addendum

to the Terms of Service

This PIN-Based, .Debit Card Addendum to the Terms of Service is entered into as of the Effective
Date by and among G ty of Lp, €4 (“Merchant”), Elavon, Ime.. (“Servicer”) and Member.
Merchant, Servicer and Member may be referred 1o collectively herein as the “Parties.”

(*“TOS™) dated 200§ ; and

WHEREAS, pursuant to the TOS, the teims and conditions for the acceptance of any additional
Payment Devices shall be set forth in one or more addenda, which shall incorporate the TOS by reference;
and

WHEREAS, gerchi‘?t, Servicer and Member ure pﬁrties to that certain Terms of Service

WHEREAS, Merchant has requested that Servicer and Member provide to Merchant PIN-based,
Debit Card Transaction processing services;

WHEREAS, the Parties maintain that it is their interest to enter this Addendum regarding
Merchant’s utiiization of those services.

NOW, THEREFORE, in consideration of the foregoing premises, and the mutual promises of the
Parties hereinafter set forth, and intending fo be legally bound hereby, the Parties hereto covenant and
agree as follows:

Sectlon A — Definitions

1) Additional Defixitions.

a, Addendum: This PIN-Based, Debit Card Addendum and all additions o, amendments, and
modifications of, and all replacements to the Addendum, as applicable.
b. Debit Card: Any PIN-based, Debit Card.

Effective Date: The date set forth in the signature block herein.

EFT Networks: (i) Interlink Network Inc., Maestro U.S.A., Inc., STAR Networks, Inc.,

NYCE Payments Network, LLC, PULSE EFT Association, ACCEL/Exchange Network,

Alaska Option Services Corporation, Armed Forces Financial Network, Credit Union 24,

Inc,, NETS, Inc., and SHAZAM, Inc.; and (ii) any other organization or association that

hereafier authorizes the Servicer and/or Member to authorize, capiure, and/or scitle

Transactions effected with Debit Cards, and any successor organization or association to any

of the foregoing.

e. PED: A Pin Entry Device that is used by the Cardholder to enter a PIN that identifies a
Cardholder in an Authorization request originating at a terminal with electronic capability.

f. PIN: A Personal Identification Number,

g. PIN Pad: A secure device with an alphanumeric keyboard which conforms with the Debit
Card Rules and the PCI Data Security Standard, and requirements established from time to
time by Servicer, and through which a Cargholder may enter 2 PIN.

h. POS Device: A terminal, software, or other point-of-sale device at a Merchant location that
incorporates: (i) a Track 2 Magnetic Stripe Reader; (if) communicates electronically, directly
or indirectly, with the Servicer's Debit System; (iii) uses a receipt printer capable of
providing a receipt conforming to the Debit Card Rules and Regulation E; (iv) uses a journal
printer, journaling facility or terminal-generated receipt; (v) uses an encrypted alphanumeric
PIN Pad; and {vi) uses a keyboard that can perform actions, functions and data entry. POS

e o



g Y

i)
Elavon Debit PIN-Based Addendum (v 08.20.08)

Device also includes a Pin Emry Device (PED) that is used by the Cardholder to enter a PIN
that identifies a Cardholder in an Authorization requcst originating at a terminal with
electronic capability.

i. Servicer Debit System: Servicer’s electronic Debit Card Transaction processing system for
provision of Debit Card authorization, data capture, and settlement services.

2) Rules of Construction. Capitalized terms used and not otherwise defined herein shall have the

3
4)

5)

6)

D
8)

mesanings ascribed to such terms in the TOS. Singular terms shall include the plural, and vice versa,
unless the context otherwise requires. The words “hereof,” “herein,” and “hereunder,” and words of
similar import when used in the TOS or this Addendum shall refer to the TOS or this Addendum as
applicable and not to any particular provision of the TOS or Addendum. The word "day” shall mean
“calendar day”, unless specifically stated otherwise. This Addendum incorporates the TOS by
reference as if it were fully set forth herein. In the event of a conflict between the terms of this
Addendum and the TOS, the tenms of this Addendum shall prevail.

Section B — Acceptance of PIN-Based, Debit Cards

Debit Card Rules. Merchant shall comply with and be bound by the Debit Card Rules, which are
incorporated by this reference as if fully set forth herein.

Dehit Card Traunsaction Fees. Fees for Debit Card Transactions are set forth in the Schedule A,
Schedule of Fees attached hereto or on the Schedule A, Schedule of Fees attached to your TOS,
including Authorization, Interchange and access fees, as defined by the EFT Networks.

Display Of Debit Card Marks. Unless otherwise informed by Servicer, Merchant shall prominently
display the most current versions of the EFT Network's names, symbols, and/or service marks, as
appropriate, at or near the POS Device and may display such marks on promotional materials to
inform the public that such Debit Cards will be honored at Merchant's place(s) of business.
Merchant's use of such marks must comply with the requirements of each mark's owner. Merchant's
right to use or display such marks shall continue only long as the Agreement remains in effect and
such right shall automatically terminate- upon termination of the Agreement, and Merchant must
remove the marks immediately upon termination.

Use And Avaflability Of POS Devices And Pin Pads.

a. A Cardholder's Debit Card information and PIN are confidential. The Merchant may not
request or require a Cardholder to disclose his or her PIN at any point during a Transaction.

b. Duwring the Transaction process, the Merchant must provide a reasonably secure area for
Cardholders to enter their PIN into the PIN Pad.

¢. Merchant shall cause a POS Device and PIN Pad to be readily available for the wse of ali
Cardholders at all of Merchant's business locations where Debit Cards are accepted.
Merchant shall take all reasonable steps to ensure that all POS Devices and PIN Pads
operated at Merchant’s business locations function with a minimum of error, in a reliable
manner, and in accordance with the standards established from time to time by Servicer and
‘the EF'T Networks.

d. Merchant shall use a POS Device to initiatc every Debit Card Transaction, and Merchant
shatl require that either the Cardholder or the Merchant insert and "swipe” the Debit Card
through the POS Device to initiate every Debit Card Transaction, except as set forth herein.
No Debit Card Transaction may be initiated unless the Debit Card is physically present,

e. Merchant shall require that each Debit Cardholder enter his or her PIN wtilizing a PIN Pad at
the POS Device when initiating a Debit Card Transaction, Merchant may not require a Debit
Cardholder to sign a Transaction Receipt or other receipt, or require any other means of
identification.

No Misimum Or Maximum. Merchant shall not establish minimum of maximum Debit Card
Transaction amounts except to establish a maximum cash back dollar amount not to exceed $200.00,
Surcharges. Merchant may not add any amount to the posted price of goods or services Merchant
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offers as a condition of paying with a Debit Card unless permitted by ali of the applicable Debit Card
Rules.

%) Pre-Authorization Requests. Merchamt may initiate pre-authorization vequests pursuant to the
following procedures:

& The Cardholder must enter the PIN on the PIN Pad.

b. The Debit Card must be inserted and "swiped" through the POS Device.

¢. The pre-authorization request must be for a specific doliar amount. The subsequent purchase
pre-authorized hercunder must be completed within two (2) hours after the original pre-
authorization request.

d. Funds shall not be transferred with respect to a pre-authorization request.

e. In order to complete the subsequent purchase pre-authorization, Merchant shall transmit a
completion message indicating the actual dollar amount of the Debit Card Transaction, and
shall comply with all requirements of a purchase Debit Card Transaction, at that time, except
that entry of a PIN and "swiping” of a Debit Card is not required to complete the subsequent
purchase if these steps were properly taken in order to pre-anthorize such purchase. Such
subsequent purchase shall not be authorized or completed unless the actual dellar amount of
the purchase is less than or equal to the amount specified in the pre-authorization request.

f. If Merchant initiates pre-authorization requests, it shall support the processing of partia! pre-
authorizations.

10) Debit Card Transections. ‘
a. Merchant shall support the following Debit Card Transactions:
i. Purchases, and
ii. Merchandise credits.

b. Merchant may also support the following Debit Card Transactions if supported by the
applicable EFT Network:

i. Purchase with cashback, and
ii. Balance inquiries.

¢. Prohibited Transactions. Merchant shall initiate Transactions only for products or services
approved by Servicer. In no event shall Merchant initiate, allow, or facilitate a gambling or
gaming transaction, or fund a stored value account for such purposes,

11) Transaction Recelpt Requirements. At the time of any Debit Card Transaction (other than a balance
inquiry or pre-authorization request), Merchant shall make available to each Cardhelder a Transaction
Receipt that complies fully with all Laws and containing, at a mmlmum, the following information:

Amount of the Debit Card Transaction;

Date and local time of the Debit Card Transaction;

Type of Transaction;

If during the Debit Card Transaction the Cardholder is prompted to select the type of account

used, then the type of account accessed must be displayed on the Transaction Receipt;

¢. Truncated Debit Card number (showing the final four (4) digits);
f. Merchant’s name and location at which the Debit Card Transaction was initiated; and
g. ‘Trace or retrieval reference number,

12) Merchandise Returns. Merchant may tlectronically perform a merchandise return (if permitted by
the applicable EFT Network) for a Debit Card Transaction only at the same Merchant named on the
Transaction Receipt where the original Debit Card Transaction was initiated. If permitted, a
merchandise return requires the following procedures:

a. The Cardholder must re-enter the PIN on the PIN Pad,

b. The Debit Card must be inserted and "swiped” through the POS Device, and

c. Merchant must transmit the reference number or authorization number and the exact dollar
amount of the Debit Card Transaction fo be returned.

13} Balance Iaquiries. Merchant may accommodate balance inquiries if the applicable EFT Network and

o e
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the Issuer support the balance inquiry function, provided that the Merchant requires that. the
Cardholder enter their PIN on the PIN Pad and insert and "swipe" the Deblt Card through thé POS
Device.

14) Purchase With Cash Back. Merchant may offer purchase with cash back Transactions pursuant to,
the following procedures:

a. For each purchase with cash back, Merchant shall transmit in its Transaction message the
amount of cash given to the Cardholder (if permitted by Servicer's Debit System).

b. If a request for Authorization of a purchase with cash back is denied solely because the cash
requested exceeds the Debit Card Issuer's limit on cash withdrawals, Merchant shall inform
the Cardholder of the reason for the denial and that a new purchase Transaction in the amount
of the purchase alone might be approved.

¢. The amount of cash back may be limited by the EF‘I‘ Networks or Issuer.

15) Technical Problems. Merchant shall ask a Cardholder to use an alternative means of payment if the
Servicer Debit System, the POS Device, or the PIN Pad is inoperative, the electronic intérface with
any EFT Network is inoperative, or the magnetic stripe on a Debit Card is unreadable, and Merchant
elects not to or is unable 10 store Debit Card Transactions.

16} Adjustment. A Debit Card Transactions may be adjusted if an error is discovered during Merchant's
end-of-day balancing only by means of a written request from Merchant to Servicer. The request for
adjustment must reference a settled Debit Card Transaction that is partially or completely erroneous
of a denied pre-authorize Transaction for which the pre-authorization request was approved. An
adjustment must be completed within forty-five (45) days after the date of the original Debit Card
Transaction. )

17} Termination/Suspension. When requested by any EFT Network.in its sole discretion, Merchant witl
immediately take action to: (i) eliminate any fraudulent or improper Transactions; (ii) suspend the
processing of Debit Card' Transactions; or (iii) entirely discontinue acceptance of Debit Card
Transactions.

18} TOS, Except as supplemented herein, the TOS remains unaltered and in full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Addendum as of the effective date
below.

ELAVON, INC.
MERCHANT (”/w .
By —~T =
oy L. (i N

Name:_syA (. De Fook Name =
Title: c ! Tl: R\ﬁ%ﬁ’.&?éy Ee o . Title:
f Effective Date: 9\)) “(/\

MEMBER

By: /@Zﬁfd 4 W
Name: / : /~/ 4 %Tng/’/&/éf

Title: PRINT V /0
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Bill Payment Addendum to the Terms ef Service

This Bill Payment Addendum to the Terms of Service is entered into as of the Effective
Date by and among C-‘J’y of LA, €A | Elavon, Inc. and Member. Merchant, Elavon
and Member may be referred to collectively herein as the “Parties.” | .

WHEREAS, Merchant, Elavon and Member are parties to that certain Terms of Service
(“TOS”) dmw 202 8; and

WHEREAS, pursuant to the TOS, the terms and conditions for the acceptance of any
additional Payment Devices shall be set forth in one or more addenda, which shall incorporate the
TOS by reference; and

WHEREAS, Merchant has requested that Elavon and Member provide to Merchant Bill
Payment Transaction processing services; .

WH'E.REAS, the Parties maintain that it is their interest to enter this Addendum
regarding Merchant’s utifization of those services,

NOW, THEREFORE, in consideration of the foregoing premises, and the mutual
promises of the Parties hereinafier set forth, and intending to be legally bound hereby, the Parties
hereto covenant and agree as follows:

Seciion A — Definitions

1) Additional Definitions. '

a. Addendum: This Bill Payment Addendum and ali additions to, amendments, and
modifications of, and all replacements to the Addendum, as applicable.

b. Bill Peyment. PIN-less Debit Card payment Transactions resulting in funds transfer
from Cardholders to Merchants in connection with payments for recurring services
{excluding casual or occasional purchases) for which a corresponding invoice is
periodically presented to the Cardholder by the Merchant, and which Transaction is
initiated via a telephone (Voice Recognition Unit, Interactive Voice Recognition) or
Internct device.

¢. Effective Date: The date set forth in the signature block herein.

d. EFT Neétworks: (i) STAR Network Inc., NYCE, Accel, and Pulse; and (ii) any other
organization or association that hereafter authorizes the Elavon and/or Member to
authorize, capiure, andfor settle Transactions effected with Debit Cards, and any
successor organization or association to any of the foregoing.

e. Elavon Debit System: Elavon’s electronic Debit Card Tramsaction processing
systern for provision of Debit Card authorization, data capture, and settlement
SErvices.

f. [Internet Payment Sereen. The screen displayed to a Cardholder during an internet
Bill Payment Transaction payment process which allows the Cardholder to select the
payment method and to coafirm understanding and agreement with payment terms,
shipping and return policy.

2} Rules of Construction. Capitalized terms used and not otherwise defined herein shall have
‘the meanings ascribed to such terms in the TOS. Singular terms shall include the plural, and
vice versa, unless the context otherwise requires. The words “hereof” ‘“‘herein,” and
“hereunder,” and words of similar import when used in the TOS or this Addendum shail refer
to the TOS or this Addendum as applicable and not to any particular provision of the TOS or
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3)
4)

3)

' 6)

N

8).

9)

Addendum. The word "day” shall mean "calendar day*®, unless specifically stated otherwise,
This Addendum incorporates the TOS by reference as if it'were fully set forth herein. In the
event of a conflict between the terms of this Addendum and the TOS, the terms of this

Addendum shall prevail.

Section B ~ Acceptance of Bill Payment Debit Cards

Debit Card Rules. Merchant shall comply with and be bound by the Debit Card Rules,
which are incorporated by this reference as if fully set forth herein.

Bill Payment Transaction Fees. Fees for Bill Payment Transactions are set forth in the
attached Schedule A, Schedule of Fees.

Display ‘Of Debit Card Marks. Unless otherwise informed by Elavon, Merchant shall
prominently display the most current versions of the EFT Network’s names, symbols, and/or
service marks, as appropriate, on the Internet Payment Screen or utilize them in its telephone
script messages, and may display such marks on promotional materials to inform the public
that such Debit Cards will be honored at Merchant's place(s) of business. Merchant's use of
such marks must comply with the requirements of each mark's owner. Merchant's right to use
or display such marks shall continue only long as the Agreement remains in cffect and such
right shall automatically terminate upon termination of the Agreement.

Authentication. Prior to entering into a Bill Payment Transaction, Merchant must
authenticate the Cardholder using information that is not commonly known, but is only
known by the Cardholder and Merchant, such as the Cardholder’s acéount number with
Merchant or information present on the Cardhoider’s hard copy bill from Merchant. Merchant
must submit its authentication procedures to Elavon for approval by the appropriate EFT
Networks, and Merchant warrants that it will follow such authentication procedures for each
Bill Payment Transaction, The use of an authentication procedure, or the approval of such
procedure by an EFT Network, is not a guarantee of payment, and Merchant remains liable
for any Chargebacks resulting from any Bill Payment Transactions,

No Minimum Or Maximdim, Merchant shall not establish minimum or maximum Bill
Payment Transaction amounts, Merchant must accept Bill Payment Transactions on terms no
less favorable than the terms under which Merchant accepts other Payment Devices,
Convenience Fees. Merchant may not add any amount to the posted price of goods or
setvices Merchant offers as a condition of paying with a Debit Card unless permitted by all of
the applicable Debit Card Rules.

Purchases Only. Merchant shall support Bill Payment Transactions involving purchases
only. Merchant may not initiate a Debit Card Transaction or a Credit Card Transaction for
returns or refunds, and must utilize other payment avenues (such as cash, check, or invoice
adiustment) to refurn funds 10a Cardholder.

10} Probibited Transactions. Merchant shall initiate Transactions only for services approved by

Elavon. In no event shall Merchant initiate, allow, or facilitate a gambling or gaming
transaction, or fund a stored value account for such purposes,

11) Internet Transaction Receipt Requirements. At the time of any Internet Bill Payment

Transaction, Merchant shall make available to each Cardholder a Transaction Receipt
(printable from a screen or via e-mail) that complies fuily with all Laws and contsining, at a
minimum, the following information:

a.  Amount of the Bill Payment Transaction, or if a convenience fee applies, the amount
debited from the Cardhoider’s account (exclusive of the convenience fee, shipping,
handling and other fees), and the amount debited from the Cardholder's account
(inclusive of the fees);

b. Date and local time of the Bill Payment Transaction;
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Type of Transaction;

Type of account accessed;

Truncated Debit Card number (showing the final four (4) digiis);
Trace or retrieval number;

Merchant name;

Merchans ID;

Merchani’s web site home page URL;

Promised shipment time period (for Intemet Transactions which involve shipment of
goods); .
Cardholider’s name;

Authorization code;

. Description of the bill payment;

Customer service contact; and
Fees imposed by the Merchant on the Cardholder, including shippmg and handling

fees, taxes, and convenience fees, as applicable.

12) Additional Internet Requirements.

8.

Internet Payment Screen and Sales Policy. Merchant must prominently display on
the Internet Payment Screen the Merchant’s name, telephone number, city and state,
Merchant must also obtain explicit confirmation that the Cardholder understands and
agrees that the funds will be immediately debited from their account upon approval
of the Transaction, before submission of the Bill Payment Transaction. Merchant
must display a clearly visible and conspicuous notice on the Intemnet Payment Screen
of the imposition of any convenience fee or the payment of a rebate for a Bill Pay
Transaction prior to submifting the payment request from the Cardhoider. Such
notice must include: (i) a heading of “Fee Notice™ in at least {4-point type; (ii) text in
at least 10-point type; and (iii) the amount of the convenience fee or rebate and the
name of the party imposing the convenience fee or the Merchant that receives the
convenience fee. i

Communieation and Eucryption. Merchant must participate in an approved
authentication program as designated by the EFT Networks. All authentication
information must be encrypted upon entry into the Internet device and must never
leave the Internet device in cleartext form. The Internet device used by Merchant
must meet or exceed the minimurn communication and encryption protocol set forth
by the EFT Networks.

13) Telephone Tramsaction Requirements. At the time of a telephone Bill Payment
Transaction, Merchant shall provide each Cardholder with Transaction information that
complies fuily with all Laws and containing, at a minimum, the following information;

a.
b.

mean

Approval or denial of the Bill Payment Transaction,

Amount of the Bill Payment Transaction, or if a convenience fee applies, the amount
debited from the Cardholder’s account {(exclusive of the convenience fee, shipping,
handling and other fees), and the amount debited from the Cardholder’s account
(inclusive of the fees);

Trace number;

Authorization code or confirmation number;

Customer service contact; and

Fees imposed by the Merchant on the Cardholder, including shipping and handling
fees, taxes, and convenience fees, as applicable.

14) Technical Problems. Merchant shall ask a Cardholder to use an aiternative means of
payment if the Elavon Debit System or the electronic interface with any EFT Network is
inoperative,
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15) Adjustment. A Bill Payment Transaction may be adjusted if an error is discovered during
Merchant’s end-of-day balancing only by means of a written request from Merchant to
Elavon. The request for adjustment must reference a settled Bill Payment Transaction that is
partially or completely erroncous or a denied pre-authorize Transaction for which the pre-
authorization request was approved. An adjustment must be completed within forty-five (45)
days after the date of the original Bill Payment Transaction.

16) Merchant Warranty. in order to accept Bill Payment Transactions, Merchant warrants that
it is: (i) a municipal, state or other public utility system operated for the manufacture,
pmducnon. or sale of electricity, natural or artificial gas, water or waste collection; (i} an
insurance service provider that is licensed by a state to sell property, casualty, life and health
insurance policies and that the Transaction involves the payment of premiums on such
policies; (iii) a public or private provider of telecommunications services, including
telephone, cellular, digital and cable services, which is licensed and governed by any federal,
state or municipal authority; (iv) a public or private provider of cable or satellite media
services, which is regulated by the Federal Communications Commission or any other
federal, state or municipal authority, or (v) any other acceptable Merchant type, or covered
under a pilot program approved by, the EFT Networks.

1 7) Termination/Saspension of Bilf Payment. When requested by any EFT Network in its sole
discretion, Merchant will immediately take action to: (i) eliminate any fraudulent or improper
Transactions, (i) suspend the processing of Bill Payment Transactions; or (iii) entirely
discontinue acceptance of Bill Payment Transactions.

18) Indemmification. Merchant shall indemnify, defend and hold harmless Elavon and Member
from and against all claims, losses, costs, damages, liabilities or expenses (including
reasonable attorney’s fees) that are suffered as & result of a Bill Payment Transaction.

19) Except as supplemented herein, the TOS remains unaltered and in full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Addendum.

MERCHANT ELAVO, S
By: ’-”/:}W Cj O&—\\Jﬁm BYW

Name:_ X a"yﬂ‘ C s \Di:. FZ‘C.E Name: T\MMV\‘ \\5—’
s PRINT _ PRINT
Title; {ay L 5d§£r{)€ £~ Title: i
/ Date: q".}.?l‘f%
(“Effective Date™)
MEMBER

By: 044/
Name:___ (4 éﬂﬁ;z vl %%&LJM

PRINT
Title: 1/ " ﬂl
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SCHEDULE A
SCHEDULE OF FEES
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Dynamic Carrency Conversion Addendam to the Terms of Service

This Dynamic Currency Conversion Addendum to the Terms of Service is entered into as of the
Effective Date by and among C:'J-y ef LA, €n , Elaven, Inc. and Member. Merchant,
Elavon and Member may be referred to collectively herein as the “Parties™.

' WHEREAS, Merchant, Elavon and Mermber are parties fo that certain Terms of Service (“TOS™)
dated Gotunber 24, 200 % and

WHEREAS, pursuant to the TOS, the terms and conditions for the acceptance of any additional
Payment Device services shall be set forth in one or more addenda, which shall incorporate the TOS by
reference; and

WHEREAS, Merchant has requested that Elavon and Member provide to Merchant Dynamic
Currency Conversion (“DCC™),

WHEREAS, the Parties maintain that it is their interest to enter this Addendum regarding
 Merchant’s utilization of those services.

NOW, THEREFORE, in consideration of the foregoing premises, and the mutual promises of the
Parties hereinafter set forth, and intending to be legally bound hereby, the Parties hereto covenant and
agree as follows:

1) Rules of Construction. Capitalized terms used and not. otherwise defined herein shall have the
meanings ascribed to such terms in the TOS or the DCC MOG that is a part of this Addendum.
Singular terms shall include the plural, and vice versa, unléss the context otherwise requires. The
words “hereof,” “herein,” and “hereunder,” and words of similar import when used in the TOS,
RDCC MOG, or this Addéndum shali refer to the TOS, DCC MOG, or this Addendum as
applicable and not to any particular provision of the TOS, DCC MOG, or Addendum. The word
"day” shall mean "calendar day”, unless specifically stated otherwise. This Addendum
incorporates the TOS and the DCC MOG by reference as if they were fully set forth herein. in the
event of a conflict between the terms of this Addendum, the DCC MOG and the TOS, the terms
of this Addendum shall prevail.

2) Additional Definitions.

1. Trassaction Currency: The international Cardholder’s local cumency in a DCC
Transaction,

2. Express Service Transaction: A unique Transaction agreement that is required for an
eligible T&E Merchant in those limited situations where a Cardholder authorizes a hotel,
lodging or car rental Transaction in advance and chooses to retain their express service
options.

3) DCC Included Under the Addendum. Dynamic Currency Conversion is a service that allows a
merchant to offer international Cardholders the option to pay in their iocal currency rather than

U.S. Dollars at the point-of-sale.
4) DCC Fees and Rebates. The DCC Enroliment Fee is § Q and the DCC Rebate is
Q. 75 % of eligible Transactions.
5) Merchant Responsibilities and Restrictions.
1. You have sole responsibility to comply with the Laws and Payment Network Regulations
governing DCC Transactions including all of the following:
a) You must inform the Cardholder that the DCC Transaction is optional and
that the Cardholder does not need to do anything additional to have the
transaction processed in their local currency. The Cardholder must expressly
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agree to the DCC Transaction. You are prohibited from using any customer
service procedure or contraciual language that creates a DCC Transaction for
the Cardholder by default.

b.) You are prohibited from converting 2 DCC Transaction in U.S. currency into
an amount in a Cardholder’s local billing cumrency, after the tmnsactwn has
been completed but not yet entered into Interchange,

2. Merchant may be terminated for failure to comply with this Addendum and the

Agreement.

3. Except as supplemented herein, the TOS remains unaltered and in full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Addendum.

MERCHANT W |
By: A ( (e @M’L By: W
Name: {'ﬂz)/ﬂ C. \bﬁ /:Zﬁﬁ Neme:. N e V\ \\
Titler_ (4T f/m’?% eAst KefR Title: ‘&[\]%
/ Date: Al

(“Effective Date™) \

MEMBER

By: ﬂ Mfﬂ 5{(5/1‘/
Name: &f £ef V&Jjﬂf

PRINT
Title; I/ - p




Date: imavsdayy sy 1m,'EN:
9182008  |Jeremy Krahl

Clicat Group: 19
Merchant (

Parcrt Entity: 40085
as described in the Terens of Scrvice):

Bank Number: 3851

Pritmary Wehsite:

Lead Referval #: AGTE277

City of Los Angeles, CA www. lacity.org
RN Contact: Crista i;;nder ’ Phons Number: {213) 978-170¢ Ext.
‘; B Address; 200 North-Spring Street Use a Physical Strest Address— NO PO BOX
R :re<2: 2nd Floor Federo! Tax ID: 95-6000735 incaspopaion Da
B City: Los Angeles Stme: CA | Zip Code: 90012- Year 1781

Whien any affiltafed entitics will be covered by the attzched Terms of Service, enter the entity name(s) and Federaf Fax 10§s) on the attached Sehedule B,

{1 Public Corporation {1 Closely Held Corp JSubSCorp [ Sole Proprietor

{3 College/University {1 Health Care [} Religious 3 Non-Profit Charitable or Sociai
Mutatoweply  [J Other (Asst/Estate/Trust)
Tax Exempt: (1 NO B YES (if YES. Stete Tax Exempt documentation will be required for cach Entity and Stats where a location processes)

B Business/ [ General Partnership [ Limited Parmership [ Limited Liability Company
-?-;ﬁ:? stion 59 Government [J Transit Authority [T Utility 1 Public/Private Consortium

Financials:
(ootstioat requina) 7 Private (57 Pany Avdined required)

The finsnclat statements provided by Mevchant must be in the name of the entity identified above,

If the finzacial statements are fn the name of another eafity, then additional underwriting requirements with apply.

{71 pubticly Tradod (Symbel }

HGovemment/institutional Organization (1f ealine, provide websire: }
] Bank Provided

Please enter the Annual Yoinmes as 3 totn! of all focations and the Averape Ticket as an average of all locstions. isdlviduxt kocation volame daen wifl be ootlecred nqmmiy

Anaosl Visa, MasterCard, Discover | Anpual Amex, JCB, Other Annusi Ixebit, ECS, EGC, EBT Aversge
8 Volume: $150,000,000 Volume: 50 Volome: $20,000,000 Ticket: $88

Deseription of Product/Services — please be specific: -
Various Government Services - Fingnce, Fire, Zoo, Convention Center, Taxes, Fees, Fines, Permits, Parks/Rec,
Transpertation, Public Works, Qther.

W7o essing Visa I Discover [R Pin Debil I Electronic Check Service [ Quick Pay (I} Contactless

fScrvices: (3 MasterCard R AMEX [ DCC [J Electronic Gift Card [JEBT [ Recurring/Instaliment
Procesing ® Retail 30% [1 Restaurant 6% [ Lodging 0% (] Pay at Pump 0%
.-:nvimmem(s) & Mail Order 30% B Telephone Order 20% ] Supermarket 6%

Total mmurst oyl 100%

& Internet 20% Transactions accepted through & website requires that spevific sesurity/policy requirements be met in order to process,

C ® Elavon Pointof Sate B Terminals —~ Varions & VAR ~ Cybersource, Trust Commerce, Rita,
Networks o o TSYS Solution{s): &4 Elavon Software — others.
_ skttt VirtualMerchant Elavan Certified: & YES [cen estiog. B0 NO (st Other Networig |
Repistratom Requived: oy | B Pin foss Debit | ) Uty = VISA end MastarCard P O3 visa Large Ticket 6 VISA T Reelcition

NOTE = VISA reglttemtions can take 45 days
(Checking Aceounts ouly) Submission of bank documentation is required for all DDAs submitted, and we may confirm any data directly with the bank,

1 EJ Utility - MasterCerd only Foe fa dewribed o the stachod Schrcksle A

B Primary Bank: (locations may be differant) Primery Bank Contact Name: Primary Bank Contact Phone:
Wachovia Corrie Bowman {213) 473.3046
Privary ABA/Routing # for ACH: | Primary DDA Account # for ACH: DDA Docnmentation (one required): ACH Debit Blocking:
2000044055763 Barik Letter // £] Voided Check NO L] viss

By signing briow, the applicant merchant ("Merchant") enid its authorized representative represent and warmand to Elavon, Inc. and Member that (i} afl information
' pmwdcd in or with :ms merchimt application {"Mcfcham Applicaion™) is true and complete and properly reflects the business and financial condition of Merchant,
and (i} the person signing this Merchant Application is duly euthorized o bind Merchant to all provisions of the Agreement including the Terms of Service.

| MERCHANT

a*ﬂ(— O&Lo\?ﬂﬁ?

Date: 7/ “/2-4/ @”0@8

Name:

o Fayn (. Peloot wwe_Ci7y TREGIULER

FRINT

el

Mercham Application.doc

Merchant App Earge Relationship (LISA v,08.06.08)
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Exhibit E

Deposit Agreement and Disclosures for Commercial

Accounts




- DEPOSIT AGREEMENT
AND DISCLOSURES FOR
COMMERCIAL ACCOUNTS

EFFECTIVE OCTOBER 12, 2007




48. Accuracy and T RCRHON remmaeeeee e eensr s srnsmereenee 1"
INTRODUCTION ( : 49, Indemniﬂcatioz(\.. BANK ooeviecimies it srsenssasesrassarenes it
Wealcome 10 Wachovia. Thank you for banking with us, This Deposit 50. Your Representations, Warranties and
Account Agreement (“Agreement’} contains the following important COVEBNEANIS ...oeeeeceeresrcenssisermsbretercarseeresenssussenereas
sactions: 51. Signalures Received Via Facsimile {Fax) ....
52, Entire Agre | PR envirsnraninrssinasssnsnasrasans
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DEPOSIT ACCOUNT AGREEMENT

1.

LEGAL EFFECT OF AGREERENT. This Agreement governs all

commercial deposit accounts established with Wachovia Bank, National

Association and stpercedss any previous deposit agreament, The
words “you” “your” and “yours™ as used In this Agreement mean the
parsen, partnership, corporation, assoclation, Timited liablliity company
or other entity that maintains one or more deposit accounts with us
including, but not lirnited, to all owners and signers on the account.
The words “we,” “us,” *our,” and “Bank” as used In this Agreement
mean the Wachovia Bank In the state where we maintain your
account. When you open, usa and/or maintain an account with us,
yOu @re agresing to the terms of this Agreement, including the fess
and charges listed in the Schedule of Fees and Funds Avallabliity for
Commerclal Accounts disclpsure which is incorporated herein by
reference, This Agreement, the Schedule of Fees and Funds
Avaitability for Commercial Accounts and the Signature Card
comprise our legally binding contract with you. For purposas of this
Agraement, “Signature Card” refers to the Daposit Account

Appfication or any other account opening documents that you completed

when establishing your account. Our deposit ratationshipy with you is
that of dabtor and credilor, and you agree that we are not in any way
acling as a fiduciary for you or for your benefit, Depending on the
cuntext in which it is used, the term “ilem” means & check, draft or
other writtan order of instruction for the payment of money ora
point-of-sale authorization request, ATM withdrawal, ACH entry or
other elestronic transaction.

SCOPE OF AGREEMENT, This Agreement only applies 1o business
accounts, Business accounts are those accounts established by a

partnership, comporalion, association, fimited liability company or other

enfity oparated on a for-profit basis; a corporation or an association
operated on a notfor-profit basis; a governmental unit; and an
individual who Intends.to use the account for camying on a trade or
business (herainafter collectively refarred to as “business™). The
clasgification and form of ownership of a business account are as
designated on the Signalure Card for an account and we may rely on
those deslgnations for all purposes relating to stch account,

The business and sach parson who signs the Signature Card, any
resolution or any other separate written authorization conceming an
account, represents to and agrees with us that, {a) the business has
taken all sctions necessary to open and maintain the account, {b) all
resolutions or other authorizations glven to us by or on behalf of the
business are true, accurale and completa in all respects, (c) all
assumed or fictiious names used by the business have baen duly
registered or filed with the applicable governmental authorities, and
(d) each person whose nama ls written or printed on the Signature
Card, any resclution or any other separate written authorization
conceming the account has complete authority fo bind the businass
in all transactions involving any account.

The business agrees to notify us promptly in writing of any changs in
its form of organization or ownership or n the authority of any person
with respact fo the account or any transaclions reiating to it. We also
raserve the fght to require a partnership, corporation or other lagal

entily to give separate written authorization telling us who is authorized
1o act on its behalf. We may conclusively rely upon written instructions

from the secretary or assistant secratary {or equivalent officers) of
the business. We are anthorized to follow the directions of a person
designated as having authority lo act on the entity's behalf untll we

raceive written notice that the authority has been terminated and have

had a reasonable time to act upon that notice.

REPOSITS. You may make deposits lo your account in person at our

financlal centers, by mall or by any other method that we make
available, such as at any Wachovia Automated Teiler Machine (ATM)
and at cartain non-Wachovia ATMs. You are encouraged to use your
personalized deposit slips In order to help us credit deposits to your
account as s00n as possible and to minimize errors. If you do not

use your personalized deposit slips, you agree that we will not be
liable to you for any errors resulting from your use of a counter
deposit slip, whethar completed by you or one of our employees. We
are not responsible for deposits made by mail, night depository or
other outslde depository untll we actually record the receipt of those
deposits in our books and racords. We have the right, but are not
ohligated, to endorse any ilems submitied for deposit to your account
arxd to deposit them Into your account and the nght not to accept
flems that contain muitiple, missing, or improper endorsements, We
also have tha right to Imit, refuse, hold, or retum any deposil. You
agree that you shall not deposit, without our prior express written
consent, unsigned demand drafls, any ftem in a check carier, or any

paper or alectronic replacersent for the original tem, including without

limitation substitute checks as defined by federal law that have not
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baen previously ¢ by & bank. You sgree to be llable for
and to reimburss us for any loss or expense or lability (including
without Jiimitation, atiomeys’ reasonable fees and costs of
IMigation) we may incur bacause you deposkt any such items listed
abova, you fail fo endorse an item exaclly as drawn, you deposit
an ilem with a missing endorsement, or resultihg from or anising
out of any ratum of or claim with respedt to any deposited ltem for
any reason whalsoaver. You agreo that we can automatically
charge your deposit account for such logses and expenses without
prior netica to you, If we receive an item on a weekend, holiday or
after our “cut-off” hour on a business day, the lem is deemsd to
have been receivad on our niext business day. You agree that our
count of the colns and currency in your depusit shall be conclusive
as to the amount, We will make any necessary adjusiments to
your account for any discrepancies and nofify you. Our business
days and cut- off hours are posted at our financial centers and
ATM cut-off hours are displayed on the ATM deposit screen and
are subjec! to change from tme to time at our discretion. We
raserve the right to make adjustments fo your account, In our sole
discretion, for computation or other errors to your account.

COLLECTION OF ITEMS, in receiving items for daposh or
collection, we act as your collection agent and assume no
responsibiiity bayond the exersise of ordinary care, Special
instructions for handiing an ltem are effective only if made in writing
and given 10 us along with the tem in question, We will not be llable
for default or negligence of our correspondent banks or for loss in
transit, and each corespondent bank wil only be iabls for Its own
negligenca.
You are rasponsibla for reconstruction and proof of loss of any
iterns, Including thecks and other negotiable Instruments, included
in deposits that are lost or stolen in transit before we have received
and accepted the deposi. Purther, you agree fo fully cooperate and
asslst In the reconstruction of any Bems, including checks and other
nagotiable instruments, included in deposits that are lost or stolen
in transit afier we have recelved and accepted the deposit. ltems
and their proceeds may be handied in accordanes with applicable
Federal Reserve regulations and operating circulars, Claaring
House Association or Funds Transfer System niles, and confractual
arrangements with other financlal institutions. All deposited items
{inchuding those drawn on another account at the Bank) are
credited subject to final payment and our receipt of cash proceeds,
if you deposit foreign cumency or items thal are denominated in &
foreign currency into your account, the final credit to your account
will be based on the exchange rate in effect at the time we racsive
finat payment for that iem in United States currency. Without prior
netice fo you, we may charge back any item at any ime before final
payment, whather retumed or not, and we may also charge back
any Hem drawn on us if the item cannol be honored against the
drawer's account, We are authorized fo pursue coliecilon of
previously dishonored items, ant! in so doing we may pernit the
payor bank to hold an tem beyond the midnight deadtine. '
If any check or other item deposited in your account s returned to
us by the bank on which it was drawn through the Federal Reserve,
a clearing house or other normal check retum channels, we may
accept that retum and charge the check or other ltem back against
your account without regard to whether the bank on which the
check was drawn retumed the chack before lts midnight deadiine,
At our discretion, you authorize us to convert any of your checks
that are returmed for uncollected or insuffucient funds o an
electronic transgaction. Furthermore, If, after a chack or other ltem
deposited into your account Is finally paid, it is returned to us by the
bank on which it was drawn because someone has made a ciaim
that the check or other item was altered, Jorged, unauthorized, or
should not hava baen pald for some other reason, we may dabit
your account for the amount of the item. If you have insufficient
funds In your account to cover a retumed llem, we may overdraw
your account in accordance with this Agreament i an amount equal
to such check or other item. You agrea to reimburse us for any costs
OF sxpenses we incur n connection with any such claim {including,
without fimltation, attorneys’ reasonable fees and court cosis) and
agree that we may impose service feas against your account for
processing any such claim as reflected in our Scheduls of Fees and
Funds Availability for Commercial Accounts from time to time.
PAYMENT OF CHECKS AND OTHER WITHDRAWALS. Checks
and other items are sometimas ost or truncated (i.e., converied
info elactronic images) during the collection process. items that
havs bean truncated may also bea reconvenrted into substiiute
checks or other replacement documents, Under fedsral law, the
Bank is required to accepl substitute checks with warranties as the
tegal equivalent of the original and the Bank will pay and charge
against your account such substifule checks. Moreover, you agree
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that the Bank may at his discretion pay and cha.aQainst youraccourt 7. FACSIMILE SIGNA ""“Ql! you use a facsimile signature or

photoeopies, image replacement documents, ronit chetks or
other papar or elactronis replacemants of the onginal itam that do not
constitute substitute checks, if they are lagitimate replacements for
properly drawn and authorized tlems. You agres to allow any imaged
document or copy to serve as the original for all purposes, induding
charging your account or deteriining validity of signature, etc. We
may refuse to pay or may impose a speacial fee for any chack or other
itarn drawn against your account or used to withdraw funds from
vour actount if such item ig ot on a form we have approved. We
also reserve the right to refuse to pay ar impuse a special fee for any
chack or other item drawn against your account or used fo withdraw
funds from your account if the transaction Is inade in a manner nol
specifically autharized for your account, if made more frequently or in
a graater number than specifically parmiited for your account, or if
made [t an amount less than the minimum withdrawal or transfer
spacifically permitted for your account, if you lssue checks for
payment with duplicate serial numbers, this will impair the bani’s
abllity to protect your account; thus, you will kave issued such

checks at your own risk and we shali not be liable for such
transactions. Withdrawals are generally made first from finally
coflected funds and, unless prohibited by law or by our Schadule of
Feas and Funds Availabiiity for Commercial Accounts policy, we have
the right to rafuse fo pay any chack or other iteny drawn against
uncollacted funds, impose a apacial fee for sach such item, or both.
Wa may pay chacks or other itams drawn upon your account
(including those payable to us or on which we may be liable) in any
order deternined by us, even if {1} paying a particular check or item
rasults in an insufficient balance in your atcount to pay one or more
other checks or other itemns that otherwisa could have bean paid out
of your account; or {2) using a particular order results In the paymant
of fewar chacks or other itams or the impaosition of additional fees,
Although we ganarally pay larger items firet, we are not obligated to
do so and, without prior notice to you, we may change the order in
which we generally pay ltems.

From time to time, a person who is nol our customer may attempt o
cash a chack that you have written on your acoount with us. Cashing
an ilem for a non-customer exposes us to cartain risks that are not
present if the ilam is deposited at another financial institution and
presentad o us through the check collaction system, As a result, you
agree that we may charge a non-customer a fae to cash an item
{ingluding a payroll check) that is drawn on your account with us
untass prohibited by applicable law. You also agree that we may
impose various additional ldentification, security and other
requirements on & non-customer sesking to cash an item at one of
our financial centers. Thess requirements may include, without
limitation, submitting one or more forms of identification, providing
thumbprints or other Identifiers, and using specified teller fines that
may only be available at specially designated locations. You agraee
that we will not be liable for wronglful dishonor for refusing to cash
the item if the payes refuses or fails to pay the fee or comply with
such reasonable sacurity measures.,

Wa raserve the right to limit the amount of funds that may be
withdrawn from your account in cash for various reasons including,
without limitation, the amount of currency that is available at
particular financial center. This fimitatlon is in addition to those set
forth in other sections of this Agreement.

AUTHORIZED SIGNATURES. The authorized signaturas for an
account are thosa reflacted on the Signature Card, or on any
resolution or other separato written authorization relating to the
account received by us, For the paymant of funds and for other
purposes relating to any account you have with us, we are
authorized to retognize those signatures, but we will not ba liable to
you for refusing to honor a check or other signed instructions if wa
balleve, in good falth, that the signature appearing on such chacks or
instructions is not genuina. If the Signature Card is not retumed, vou
agree that we will not be liable to you for honorng checks or other
signed instructions If we believe In good falth that the signature
appeating on such checks or insfructions is awthorized. When an
account is establishad, you may indicate your desire for more than one
authorized signatura on a check or other ilems drawn against the
account by dasignating a specific number of desired signatures on
tha Signature Card, a resclution or In & separate wiitten authorization
that is raceived by us. However, we do not offer accounts that
raquire two or miore signatures, Any such designation is solely for
your convenience and internal control purposes and is not binding on
us. As a rasull, you agres that we may pay chacks against your
account without regard to the numbaer of desired signatures. You may
also glve another person authority over your account by your
conduct or failure to act.
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endorsement, whethe. machine, stamp or otherwise, that is not
made by handwriting on any checks, drafts, notes, or other
negotiable instruments with or without a designation of the party
making such signature or endorsement, you agree that woe may pay
and charge your account for payments, checks, drafts, notes or
other ordars for payment bearing or purporting to bear the facsimile
signature or endorsement of any person or persons required fo
sign, regardiess of by whom or by what means the actual or
purported facsimila signature or endorsement may have been
affixed {(whether or not authorized), and regardiess of by whom or
by what means the check, draft, note or other order for payment
was created {(whether or not authorized). We are not liable for any
use of a facsimile signature or endorsement device. If you usa a
facsimlie signature or endorsement, you bear the risk of any
unauthorized use of your facsimile mathod or the use of fake
facsimlies that may appear to be facsimiles.

INSUFFICIENT FUNDS/OVERDRAFTS. We may determine whether
or not your account contains sufficlent funds to pay a check or
other item, authofize a point-of-sale transaction, or process any
othar slectronic transaction at any fime between the time we
receive the check or ather itern, point-of-sale fransaction
authorization request, or other electronic fransaction and our retum
deadling, and only ons determination of the account balance is
required. If our delermination raveals insufficient avallable funds to
pay the chack or other item, authorize the point-of-sale transaction,
or procass the other electronic transaction you agree to pay us a
service charge, and we are nol required to honor the check or
other am, authorize the paint-of-sale transaction, or process tha
other alectronic transaction and may retum it, and/or decline i
Alternatively, we may honor the check or other item, authorize the
point-of-sale transaction, or process the other alectronic
transaction and create an overdraft and impose a service charge
for paying the overdraft, You agree to depasit sufficient funds to
covar the overdraft and the ralated service chargs upon notice of
the overdraft and to reimburse us for any costs wa incur in
coilacting the overdraft from you Including, without limitation,
atlomeys’ reasonable fees and the costs of litigation 1o the axtent
permitted by law. However, the honoring of one or more overdrafis
does not obligate us to honor any future overdrafts, and you should
nat redy on us to honor an overdraft even if we have done sq in the
past. Moreover, we are not required 1o send you prior notica on
checks retumed for insufficient funds,

OVERDRAFT CHECKING PROTECTION, If ovar-draft checking
prolection is available and you elect that option, wa will
automatically transfer funds, sufficient to cover the amount of any
overdraft and service charge to your primary checking account from
any other eligible secondary deposit account (checking, savings or
money market) or credit account (commarcial cradit card or fine of
credit} you selected. One transfer will be made at the end of the
business dey in which an overdrafi(s) occurs, as follows:

A. Overdraft fransfers made from a deposit account.

Funds will be transferred in the next largest full doliar amaunt.
You agree to pay an overdraft protection servics charge for
sach dally transfer, as provided In the our Schedule of Feas and
Funds Availability for Commercial Accounts, and thal charge will
be deducted from your primary account. This is not an
extension of cradit and no transfer will bo made i sufficient
funds are nol available in your secondary account to coverthe
overdrafi, i your secondary account Is a savings or money
market sccount, transfers from such aceounts are pra-
authorized transfers and, under fedaral regulation, you are not
permittod to make more than six (6) pre-authoiized fransfors
{intluding telephone transfers) sach statement period.

B. Overdraft transfers made from a ¢redit account.

Funds will be transferred In amounts rounded up to the next
one hundred dollar ($100) increment, subject {o your available
cradit imit. An overdraft transfer from a credlt account is
treated as a cash advance and is subject to the terms of the
cradil agreement, including any applicable transaction fee or
other fees.

If there are not sufficient funds in your secondary deposit account to
cover an ovardraft In your primary checking account, no transfer
will be made and you will be charged an insufficlent funds fee in
accordance with the Schedule of Fees and Funds Availablity for
Commerclal Accounts. That fee wilf be deducted from your prmary
account, ’

10. SERVICE FEES. You agree to pay any service fees that apply to
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your aceount or the services dascribed Inor.
Agresment. Service fats may include, but are not limited to, charges
for check printing, check writing, stop payment orders, notices of
post-dated ltams, cashier's checks, overdrafls, Automated Clearing
House (ACH) entries, wire Uransfers, insufficient funds checks, other
iterns, point-of-sale transaction authorization requests and other
elecironit transactions, and treasury services and other deposhory
services. Any fees may be deducted from your account withaut prior
notice 10 you. We will not be fiable for dishonoting checks or other
withdrawal orders bacause of insufficlent funds resulting from

praper deduction of fees. Our current Schedule of Fees and Funds
Avallability for Commencial Accounts will be given lo you when you
open an account and is avallable at any of our financial centers.
Sarvice fees ars subject to change from time to time at our discretion.
Notice of any changes will ba sent to you at the address shown on
our racords, and a reasonable period of ime will be given before any
changes bacoms effective. You further agree to reimburse us for any
actual expanses we Incur 10 executs, cancal or amend any wire
transfer payment ordar or ACH entry, or perform any related act at
your reguest,

AUTOMATED PROCESSING OF ITEMS. Checks you write or deposit
may be automatically processed andfor converted into electronis
images {truncated) during the check collection and retum process. If
vou elect to have your bank documents printed by a vendor that has
not been approved by the Bank, or you use check slock or features
{e.g., securlly fealures) that cause critical data on the check ta
disappear or be obscured upon truncation or you make your check
out in such a way (8.g., using a lighlly colored ink) that causes critical
data to disappear upon truncation, you will be doing so at your own
risk, We shall not be flable for processing emors or deiays, losses or
our faliure to process any such Hem due to printing Inaccuracies,
faulty magnetic ink, encoding of criticat data, or the fallure of critical
data printed or written on the item to susvive truncation, or the use. of
check carors, We have adopted automated collection and payment
procedures so that we can process the greatest volums of ilems at
the lowsest possible cost o afl customers. These autornated
procedures involve high-spaed automated check processing
rnachines that read information encoded onto each tam in magnetic
ink. in racognition of this fact, you agree that in paying or taking an
item for collaction, we may disregard all information on the item othar
than any information encodoad onto the item in magnetic ink according
to general banking standards, whether or not that informatior is
consistent with other information on the item. For example, we may
rely on the amount of a chack as encoded In magnefic ink, even If that
encoded amount is greater than the face amount of the check or
excoeds the maximum amount for which the check is valid as staled
in & legend on the check. You agree to relmburse us for any loss or
expanse (including without imltation, attomeys’ reasonable fees and
the cost of litigation) we incur because you lssue or deposit an itlem
{1} containing extra information such as, but not imited to, maximum
amount imitations, date limitations, two signature requirements, efc.;
. {2) containing features or Ink that cannol be properly imaged; or {3)
placed in a check carrier. Furthenmnore, you agree that we have
exercisad ordinary care In paying an item even though our
procedures do not provida for sight examination for alterations,
varification of signatures or other aspects of llems with & face
amount below an amount we specify from time to tirme.

FRAUD DETECTION/METERRENCE AND SAFEGUARDING YOUR
ACCOUNT. There are saveral pracautions that you can and should
take to decrease the risk of unauthorized transactions from your
account{s). Such pracautions Includa, but are not limited to:

«  Safeguarding and not disslosing to third parties information about
your account, such as your account number(s);

= Safeguarding materials and information which can be used to
access your account, including but not limited to, your
checkbook, blank or unused chacks, electronic access devices
intiuding ATM catds, personal identification numbers, and any
passwords or other access-relatad information, to prevent them
from belng misused by an unauthorized party;

e Colling us immediately at B00-WACHOVIA (822-4684) if you
suspact any probiem with your account or unauthorized activity,
or your checkbook or unusad checks ara lost, stolen oF
misplaced;

= Reviewing carefully your chackbook and unused checks for
unauthorized activity if you suspeet that any of these items may
have been stolen or tamperad with, or if you are the victim of
theft or your property Is burglarized;

. Promptly and carefully reviewing your statement each month for
£62286 (Rev 04)
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unauthorized acti ssing deposits;

s Closing your account immadiately upon discovery of any
known or suspected unauthorized activity. When you report
missing, stolen, or unauthorized checks, we may recommend
thal any accouni{s) that has boen compromised by
unauthorized or fraudulent activity be closed. If you decline
this recommendation and elect to leave your account open, we
shall not be liable to you for subsequent losses on the account
due to unauthorizad activity and we may require you to
inderninlfy us for any losses we incur as wall,

= Limiting your telaphone transactions with us 1o landfine
telephones. Cordless or cellular phone conversations can be
intercapted without your knowledge or authotization;

«  Maintaining close contro! over your facsimile signature davices
to Immediately detect any unauthorized use of those devices.

+  1igsulng any checks with care to avold alterations or forgenes,
Precautions Include without limitation using & dark colored
permanent Ink to write out your checks, making sure the
numetic and writien amounts match and are readabls, and
making sure there are no blank or open spaces In the body of
the instrument where words or figures are 1o be inserted.

In addition, from tima to time wa may make cartain products and
services that are designed to defect and/or deter check fraud
avallable 1o you. While no product or service will be completely
affective, we belleve that the products and services we may offer
will reduce the likelihood that certain types of fraudulent itams will
he paid against your account. You agrese that if you fail to implement
any of these products or services, or you fali to foliow these and
othar pracautions reasonable for your particular circumstances,

you will be preciudad from asserting any claims against us for
paying any unauthorized, altered, counterfeit or other fraudulent item
thal such produci, sarvice, or precaution was designed to detect or
deter, and wo wili not be required lo re-credit your account or
otharwise have any Habliity for paying such tems.

STATEMENTS. Your statement will ba matled monthly, quartedy of
annually, depending on the types of accounts and services you
have with us, and will include the interest rate and effective vield
for the interest payment{s} included in that statemen!. We will mail
your statements to the address we have for vou in our records,
unless we have agreed to provide statements electronically. if you
alact lo have staterments maited 10 a third party address, you are stil}
regponsible for carsful and prompt examination of the statement
and the timely reporting of any problems or unauthorized
transactions &5 cutlined below, You agree to notify us if you change
your addrass. You also agree that if the U.S. Postal Servica orone
of its agents notifies us of a change in address for you, we may
change your address based on information provided 1o us by the
U.S. Postal Service. We will have no liabllity to you for changing
your addrass bassed on such information, aven If the information
provided by the LS. Postat Servica is in error. If any statement is
retumed to us bacause of an incorect address, we may stop
sending statements 1o you, but for all purposes It shall stili be
considerad as if we made vour statement of account avallable to
you as of the statement date that was or would have been printad
on your statement, showing payment of tems and the itams paid or
the information sufficient 1o alfow you to reasonably identify the
itams paid.

Your statement will be deemed to hava been received by you five
(5} calendar days after its date, You are respansible for notifying
us prompliy if you do not recelve your statement(s). If you do not
racalve canceled checks or coples of cancelad checks that you
have elected 1o receive with your staternent or you receive copies
or substitute checks with an illegible Image, the canceled checks or
lagible coplas will be provided to you within a reasonable time after
your writteft request that sufficiently identifles the checks
requested, You agres to pay the applicable service charge for
retrieving and copying the requaested checks,

REVIEW OF ACCOUNT STATEMENTS. You are in the best position
to discover & forged, unauthorized or missing signature or
endorsement, & material alteration, a missing or diverted deposit,
Hlegible kmage or any other arror, or discrepancy relating to a check,
deposit or other credit or dehit entry to your aceount. Therefore,

you agree to carefully and promplly examine your statements and
canceled checks {if you have elected to receive them) when you,

or & party designated by you, receive them. If you think that an
unaulhorized parson has withdrawn funds from your accouny, that
one or more deposits are not reflectad on your statements, or thet
there Is any other type of eror or discrepancy In your stalemants,
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you should notify us immedlately. The slaten’sha!l be considerad
correct unless you nofify us promptly after ot of the statement,
description of the canceled checks or the che. themselves, or
after any ervor Is discovered or reasonably could have been
discoverad, whichever cccurs first,

If you de not discover and report a forged, unauthorizad or missing

signature, fllegible Imaga or an alteration promptly after wa have sant or

otherwise made your statements and/or cancelad checks avaitabla to
you, Yol agree not to assert against us (a) any forged, unauthorized

or missiyg signature or alteration, if we sufferad a loss betause of
your fallure fo discover and report the problem, and (b} any forged,
unauthorzed or missing signature or alteralion by the same wrongdoar

. on ems we paid after you have had @ reasonable period of time (not

to exceed 30 days) t0 examine the siatement containing or reflecting
the first forgad, unauthorized or missing signature or akteration but
bafore wa received notice of the problem from you. If the previous
senlence applles, but you ars abls to prove that we falled 1o exarcise
ordinary care In paying the ltam in question and that our fallure
substantially contributed 1o the loss, then the loss will be allocated
batween us based on the extent to which our respective faliures to
exerclse ordinary care contributed to the loss. In that regard, and as
disclosed elsewhere in this Agreement, we process checks and other
tems by automated means and do not visually axamine or verlfy

signatures on all chacks or other llems. You agras that we do not fail to

exercise ordinary care because we use these automated procedures.
You also agree that we do not fail 1o exercise ordinary care if the items
were forged or altered so cleverly {as by unauthorized use of a
facsimile machine, pholocopy machine, computer aquipment or
otharwise) thal @ reasonabie parson would not detect the forgery or
alteration,

If you have not discovered and raportad a forged, unauthorized or
missing signature or endorsement, a material alteration, a missing or
diverted deposit, illegible image or any othar error or discrepancy
relating to a check, deposit or other credit or debit entry 1o your
account within forty (40) days of the date on which the first statement
contalning or reflecting (or that should have contained or reflected)
thosa items was mailed to you or otherwise made available to you,
you agrea not to assert that problom agalnst us. This forty (40) day
fimitation takes priority over the provisions in the previous paragraph
and applies regardless of whether or not you or we axercised

ordinary care with raspact 10 the item In question (or its payment), the
examination of the statement on which it was reflacted (or shaould
have been reflacted) or otharwise. IF YOU FAIL TO DISCOVER AND
REPORT THESE OR ANY OTHER ERRORS OR DISCREPANCIES
WITHIN THE FORTY (40} DAY PERIOD, YOU LOSE ANY AND ALL
RIGHTS YOU MAY HAVE TO ASSERT THE ERROR OR
DISCREPANCY AGAINST US.

STOP PAYMENT. You may ask us to stop payment on checks drawn
on your account that wa have not pald or cartified. You must tell us
the exact amount of the check, check number, date of check, payee
and tha full account number on which it is drawn for us 1o be able to
enter a stop payment. If the information you give us is not correct or if
you do not giva us other reasonable information requested about the
check, we wiil not ba responsible if we are not able to affact the stop
payment. Wa also cannot be responsibie if we are not abla to identify
tha proper check becauss you hava issued more than one chack
with the same serial number. If you generate your checks by
computer or In any other manner which doas not produce & MICR-
encoded check numbar on the chack, we will be unable to guarantes
that your stop payment will ba honored. You therefore agree to hotd
us harmless should wa be unabis fo henor & stop payment order
which you have timely and corractly placed on your check with no
MICR-encodad check numbsr. We are entiled-to a reasonable period
of time within which to notify our emplioysas after you give us a stop
paymant ordar. For purposes of this Agreement, a “reasonable time”
means untll the end of the businass day following the day on which
the stop payment order was placed. Moreover, we are not obligated
to re-cradit your account If wa pay a check over a valld and timely
stop order unless you are able to demonstrate that you would not
have otherwise been obligated to pay the check. In that regard, you
should be awars that a stop order does not rellave you of your
obligation on a chack that has been negotiatad to a holder in due
course, If we re-credit your account after paying a check overa

valid and imely stop payment order, you agree to transfar to us afl of
your rights against the payee or othar holder of the check, and to
assist us in any legal action taken agalnst that person later on. Any
person who is authorlzed to draw checks agalnst the account may
give a ralease or cancellation of a stop payment order. Stop payment
orders on official checks, cashier's checks, ¢r money orders are not
permitted. If an official check, cashiar's chack, or simifar item has
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been lost, stolen or des.d. you may provide a declaration of
loss and affidavit an Jest the chack be re-issued. The Bank
may require that you w._.. ninety (30) days {or provide a bond
whera permitted by law} before honoring your claim, and we will
not be tiable to you if such check is cashed prior to expiration of the
ninoty (80) days {or racaip! of bond, if applicable). Stop payment
orders {both oral and written) are valid for six (6} months unless
you designate 2 longer paiiod of time when placing the stop
payment order. The fee for stopping payment is contained In the
Schedule of Fees. You may extend a stop payment order by calling
or writing us prior to the expiration of the existing slop payment
ordar. An additiona fes may apply for the extendad period. If you
place a stop payment order, you agres to pay our stop payment foe
and to hold us hamlass from costs and expenses incurrad by us,
including our atitomays’ reasonable fees, in connection with our
refusal to pay the slopped chack . We will not be fiable 1o you for
any indirect or consequential damages.

SETOFF AND SECURITY INTEREST. Any pledge or agsignment
of CDs and other accounts for security purposes remains subjact
to our right of seloff and security interast. If you ever owe us
money as s borrower, guarantor, judgment debtor or otherwises,
ncluding any obligation owed to a financial instituion acquired by
us, and it becormes due, we have the right under the law (called
“sotoff') and under this Agreement {by which you grant us a
security interest in your certificates of depaosit and other deposit
accounts) to use the money from your ascount to pay the dabt, We
may use the money lo pay the debt even If the withdrawal results
in an interest penalty or the dishonor of checks. in the case of a
partnarship or joint account, each partner or joint ownar agraes
that we may use the money in thelr individual accounts 1o salisfy
any one of their indlvidual obligations, We may use the money if
{8) you sre a joint owner of the account and (b) you are not
indebted to us and (c) the debt is owed to us by another joint
ownar. Simliady, each partner or joint ownar agraes that we may
usa the money in their individual accounts to satisfy obligations in
the joint account or parinership account. The secusly Interest
granted by this Agreement is consensual and s in additfon to our
right of setofl, To the extent any of the funds 10 be setoff are
enfilod to any examption from execution, lovy, attachment,
gamishment, seizure or other legal or egquitable process {including,
without limilation, any Soclal Security, Supplemental Security
Income, Veterans, or other federa! or state bensfits), then, to the
madmum  extent allowed by law, you hereby knowingly,
affiratively and unequivocally walve such exemption and co fo
our setoff against such funds as contemplated by this Agr ement.

Regulatory authorities require banks to document their cash
managernent arrangaments with their customers. in such a cash
management relationship, the customer and its related entities (e.g..
subsidiaries and afiiliates, including a parent company) that are also
customers understand and agree that, for aach such legal entity,
payments made from any such customar's account will be honorad
by us so long as the aggregate total of such customer’s and ils
related entities’ accounts has a net credit balance,

NOTICES. Any notice we send you will be considered effactive
when it is deposited In the U.8. Mall to your most recent address
reflected [n our records. Notice from you will bs considered
effactive whan we receive it at our designated address,

CLOSING YOUR ACCOUNT, Wa reserve the right to close your
account at any tima without advance notice. The closing of your
account (whather by you or by us) does not release you from any
feas or other obligalions incurred befare closure, those you incur in
the process of closing your account, or for your labliity on
outstanding items. In addition, you may lose the Interest that has
accumulated since the last time interast was added to your
account. You will be subject to an sarly withdrawa! penalty if you
make withdrawals from or redeem a centificate of deposit or other
time deposit early, as hereinafter explained.

REPORTING INFORMATION. We have the right to report information
about your account to any credit reporting agency or te anyona o
whom you give us as a reference. Wachovia shares customer
transaction and experience information with affiliates within
Wachovia Corporation (e.q., Wachovia Bank, National Assoclation,
Wachovia Securities, Inc., Wachovia Mortgage Cormporation, ete.)
through a central information system. Wachovia is permittad by the
Fair Credii Reporting Act to share any other customer information
among Wachovia affillates. Wachovia will never share this "other
Information” with any non-affliiated third party for any reason other
than thoss already stated in this Agreement.

Page 8 of 14



20,

21,

22,

23.

Sharing of “sther iformation” among Wach.  &filtates can be used
ta improve our sarvices to you. However, you may opt out of such
sharing with Wachovia affillates. in order 1o do so send your name,
addrass (28 it appears oh your account statement), social security
rumber or tax 1D, telephone number, and account type and number to:

Wachovia, P.O. Box 11726,
Rosnoke, VA 24022-1726,

{Your request must be malled in & separate envelops and should not
be included in any other bank comrespondence.) Please note that
each customer has the right to direct Wachovia not to share
information other than transaction or experience information about
them with its atfBlales. Each cusiomer, including each joint owner,
may separately choose to ask that hig or her "other information” not
be shared among Wachovia affiffates, Custemers who request that
“other information” not be shared may do so only for themseltves, and
may not do so for anyone else, including joint account owners, We
will process any request received as quickly as possible. You
autherize us 1o teli payees of items drawn against your account
whether sufficient funds are then avalfable,

ABANPORED/DORMANT ACCOUNTS. If you fail to nofify us in
writing of any change to your current maliing address or you fail to
ulllize your account, your account and depasits may be presumed
dormant or even abandoned after a cerlain period of time. Dormant
accounhls may be subjact to reasonable service charges (similar to
those imposed on active eccounts), and service charges may also be
imposed on accounts presumed to be abandoned. Actounts that are
presumed to be abandened will be escheated to the state of your last
known address in which your account Is malniained In accordance
with applicable iaw.

PLACEMENT OF ENDORSEMENTS. If you issue a check that
containg a carbon band, printing, endorsaments or other material on
the back of the check outside of the area extending 1% inches from
the trailing edge of the check, that material could aiso interfere with
endorsemants by banks and cause delays In retuming the check.
Similarly, if you or a prior endorser shall have signed, stamped or
affixed an endorgament 1o a check for deposit which endorsement is
outside of the area extending 1% inches from the trailing edge of a
check, that material could also interfere with endorsements by banks
and cause delays in returning the check. Therefore, {a) you agree

wa will not be fiable to you because an itam you deposh in your
account is returned after the time set by applicable law If the delay in
returning the item s caused by markings on the item In the space
reserved for the depositary bank's endorsement hat were made by
youl or a prior endorser; and {b) you Indemnify and hold us harmless
from any and all clalms, losses, costs and expensas (including,
without limitation, attormeys’ reasenable faes and the costs of
litigation) that wa may Incur as a result of the late ratumn of 2 check
caused by a carbon band, printing, endorsements or other material on
the back of any check drawn on or deposited to your account that
extend outsids the area extending 1% inthes from the tralling edge of
the chack. The trailing edge Is the left side of the check when

viewing it from the front,

STALE, TIME-DATED AND POST-DATED ITEMS. We maintaln the
option eithar fo pay or to dishonor any stele check (L.e., a check that Is
more than six (6) months old) upon presentation to us, Cur check
processing equipment is unable to detect ime-dated checks {i.e,,
checks stating that they are not valid after a cenaln date or beyond a
certaln period of ime). As a result, you agree that we will not be [lable
to you for charging your account after the date or peried slated on an
otherwise properly payable ime-dated check, and you further agree
that we ara nof bound by any time limitation or restriction you may place
on any item presentad for payment agsinst your accounl If any itemn
has not been paid within the time you want, you agree that your sole
mathod o prevent paymaent is {o place a stop payment order, as
provided herein, Similarly, our check processing eguipment cannot
detect a post-dated check (Le., a check bearing a date later than the
actua! calendar date), Therefors, it is not recommanded that you issue
post-dated checks as a means of withdrawal and you agree that we
are not responsible for charging your account before the Indicated
data

on a properly payable but post-dated check.

NIGHY DEPOSITORY SERVICES. If you wish 1o use our hight
depository senvices, the acceptance by us of an authorized night
deposit bag and its contents, and your selection and use of such a
bag, are subjact to the following terms and conditions:

A. You shallindicate by signing a Night Deposit Agreement that you
wilf use hold bags and the Bank will not process the deposit(s)
until one of your authorized agents has slgned for the bag(s).

G.
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The bag(s) will leased to an authorized agent that
has signad the Night Deposit Agreement.

You may deliver and pick up the deposit bag by armored
courier, or by courier designes, or by any other agent or
employse. All such couriers or courier designees shall be
desmed to be your agents.

Each night depasit bag at time of delivery 1o us shall contain a
daposit tickel accurately describing the cash, checks andior
other ifems coniained in the bag and containing your name
and the number of the accoumt o which we are to make the
deposht, and it shall be sacurely sealed. We reserve the right,
in our scle discretion, to refuse to accept the bag or process
any deposit if the bag appears fom or tampered with In any
way. We will promptly give you notice of aur refusal to

process the bag. We shall not be deemed to have possession
of the bag or any contents if we have refused to acceptor
procass the bag pursuant to this paragraph, and we shall have
no fiability to you if we refuse to process the bag.

You may deliver a night deposit bag Inte cur night depository
facllity at any hour of the day or night, whether or not we are
open for businass. You will have received and acknowledged
recelpt of a key that opens such night depository facility,
which key belongs to us and must be retumed fo us upon
termination of your right to use ths night depository facility or
vpon ol demand, You may net permit any other person or
entity to use any key entrusted to you or aliow any other
person of entity to make use of our night dapository facifity
with any such key. We shali remove bags from the night
depository facillies al lsast once a day on each day we are
open for business, The Bank employee removing the bag or
other Bank employee shall open the bag and process the
contents In acoordance with paragraph E. We may withdraw
any night dapository facility from use at any time without
notice.

You hereby dlrect us to open your night deposit bag and
deposit the contants to your designated accounts with us.
We shall process tha contents of the bag In accordance with our
nomai processing procedures, We will notify you upon
discovery of any discrepancy or missing documentation. Qur
count of the coins and currency contents of the bag shall be
conciusive as to the amount #t contains, We will conditionally
credit all checks and other items containad In the bag as
shown on the deposit ticket subject to fater verification and
final settisrent. Nolwithstanding the foregoing, we shall not
be Hable for opehing or not opening the bag.

You agree that nothing will be placed In a night deposit bag
axcept money, checks and other like negotlable flems
(*Property™), and no Property will be placed in the chute {o the
night deposilory fatllity unless enclosad In a proparly sealed
or lacked bag. The use of the night depository facllity shall be
at your sole risk. You agree that neither we nor any of our
agents shall be responsible for any loss or damage incurred
by you in the use of the night depository faciity which results
from a mecharical defect of the facility, from an act of God,
from the inability of the user to properly operate the facility, or
from acts of vandalism or maliclous mischief unless such loss
or damage is caused by our gross negligence or intentional
misconduct,

Prior to the receipt snd acceptance of the contents of your
night deposit bag by us as a deposit, the relationship betwesn
you and us as lo all Property placed In the night depository
facility shail be that of ballor and ballee of such Property, and
we shall be liable to you not as an insurer of such Property,
but only for that degrea of care raquired of a gratuitous bailes
having the custody of the property of othars. No debtor/
creditor relationship shall exist between you and us with
raspect to any cash, check or other items contained in the
bag unt we shall have recelved and accepted the contents
of the bag as & deposit, credited the amount to your aceount
and, in the case of noncash items, when we have finally
collected the check or item. Wae shall not be liabla for any act
performed by us, nor any claims, expenses, damages or
lossas arising therefrom, if such act is performed by us
pursuant to instructions, written or oral, which wa

raasonably and in good faith belleve to be yours, In no gvent
shall we be liable for indirect, consequentlal, exemplary or
punitive damages, even if we have been advised of such
possibiiity.
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‘The right to use a night deposit bag ma .teml natad by us on
savanty-two (72) hours notice given or - YOU OF your
agents, or by written notice mailed to yolu-sast address shown
on our hooks. Wa reserve the right to assess a fee for the use
of our night depository services. Such fee will be in keeping
with Bank policy and disclosed on the Schedute of Fees and
Funds Availability for Commercial Accounts available at any
financial center and other applicable fes schedules.

COURIER BAG RETRIEVAL AND DELIVERY. if you elect to have any
night deposii biag delivered or refrievad by a third party whom you
have authorized to do so under the tarms of this Agreemant, we shall
not be responsibla for detarmining the authority of the persan(s) or
entity purporting to be your agent. Notwithstanding anything 1o the
confrary contained In this Agreement or elsewhere, you hereby
indemnify, defend, and hold harmless Bank and each of Its affiliates,
diractors, officars, employees, attorneys, and agents (10 the fullest
extent permitted by taw) from and against any and all claims,
demands, lawsuits, costs, expenses, fees, finas, obligations,
liabllities, tossas, damages, recoverles, and deficlancies, including
interest, penalties and attomeys’ reasonable fees and costs, whather
diredt, indirect, consequential, incidental or st any time asserted that
the Bank may Incur or suffer or that may arise out of, result from or
relate to your third party agent or any person or entity purporting to be
your third party agant retrieving, delivering and/or taking custody of
any night deposit bag.

TREASURY SERVICES, If you wish to utllize our treasury services,
your selection and use of our treasury services are subject to the
terms and conditions described below. The treasury services are
more fully dascribed in the Automated Clearing House Terms and
Conditlons and separate Service Description(s) provided by us, both
initially and at any time hereafter. You agres that If any tarms and
conditions of the Service Description(s} conflict-with the tems of
this Agreemant, the terms and conditions of the Sarvice
Description(s) shall govem. We may change our operational
procedures without amending this Agreement, upon nofice to you.
Wa have the rght to modify services, require minimum balances or
security, or temminats sefvices in ouwr sole reasonable discretion in
the evant thal you breach or fail fo honor any provisions of this
Agresment or there occurs & material changa in your financlat
condltior.

A, Documnentation. in our sole discretlon, we shall determine the
adequacy of the documents and instruments and we may
delay the implementation of the traasury services you may
prior to the receipt of adequate documents and instruments. You
will promptly notify our Treasury Services Division in writing of
any aciual changes underlying or represented In the
documentation, and will promptly exacute and deliver new
documentation as may be required by us. Until such new
documentation is actually recelved by us and we have had a
reasonable time to act thereon, we shali not be Hiabie for any
actions taken by us In rellance upon existing documentation and
authorization. We reserve the right periodically to request, and you
agres to provids upon our request, financial statements and
othar Information we may feel are appropriate In consideration
of various treasury or other depository services you ask us 1o
provide or centinue providing to you.

Subsldiarles, If you are executing this Agresment on behalf of
saparate corporate or commercial entities or subsidianes as
well a8 on your own behalf, you hereby reprasent and warrant
to us that you have recelved proper authorization or powers of
attomey from each of such separate carporate entities or
subsidiaries and that you have full power and authonity to bind
such entitios to the terms of this Agreament,

Termination. Either you or we may terminate the specified
treasury services

by giving the cther party at least thity {30) days prior written
notice. However, we may terminate all specified treasury
services immediately, end we shall be entitled to any remedy
avallable to us at law or equity, i (1) you fail to make any
payment to us under any obligation when due, or (2) you seek
protection under any law for the protaction of those unable to
pay thair debls or you commence any proceeding in bankruptey
or one shall be fled against you, or (3) any failure or default by
you shalt occur under any of your obligations te us, or (4) you
conduct a transaction that Is Inappropriate, or violates the tarms
and usage of the Service Dascriptions providad by us, or violates
any law; or (5) we shali determine, at any fime, in the exercise
of our sole reasonable discretion that we are insecurs with
tespact to your compliance with the provision of this
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Agresment or your ﬁ_r,.al condition. in the event of
termination, for a7 raason, all sums and fees owed by
you fo us shallba L. adiately due and payable.

Indemnification; Limitation of Lizblity. You indamnlfy and
hold us, our officers, employeas and agents, hamless from

any and ali losses or claims of any kind arising In connection

with the treasury services provided undsr this Agraement,

except lossas, claims, and expenses (including atiorneys’
reasonable faes and costs) arising out of the gross negligence

or wilful misconduct of the Bank or its amployees, You turther
agrea to indemnify and hold us, our officers, employees and
agants hanmless from any and &l tosses or claims of any kind
arising out of actions taken or omittad in good faith by us in
rellance upan instructions from you. We shall not be

responsibie or flable for acts or omissions of any cther entity

(not under our diract contral) including, without imRation, any
Fedaral Reserve Bank or transmisston or communication facility,
EVEN IF LIABILITY IS ESTABLISHED FOR ACTUAL
DAMAGES, IN NO EVENT SHALL WE OR YOU BE LIABLE TO
THE OTHER FOR SPECIAL, CONSEQUENTIAL OR PUNITIVE
DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE
FURNISHING, PERFORMANCE OR USE OF THE TREASURY
SERVICES PROVIDED UNDER THIS AGREEMENT, EVEN IF WE
OR YOU HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES, The limitations and exclusions in this paragraph
shall apply to all claims of every kind, nature and description
whathar arising from breach of contract, breach of wamanty,
negligence or other fort, and shall survive the termination of this
Agreement and any applicable Treasury Service Agreament.

D.

Disbursement Fraud Detection Services, You

acknowladge that we have developed and made avaiiable 1o
you treasury services designed fo reduce the ikelihood that a
fraudulent, unauthorized or altered check or ather ifem will-be
pald. You also acknowledge that fallure to utilize those treasury
sefvices could substantially increase the likslihood that a
fraudulent, unauthorized or altared chack or other item may
ultimately be paid out of your account. You agres that if you fail
te implement any of these products or services, or you fall to
follow these and other precautions reasonable for your parlicular
circurnstances, you will be preciuded from asserting any claims
against us for paying any unauthorized, altered, counterfall or
other fraudulent item that such product, service, or pracaution
was designed ta detact or deter, that we will not be required to
re-cradit your account or otherwise have any labllity for paying
such jtems.

TIME DEPOSITS. At the Bank's option, time deposits may be issuad
in the form of a Certificate of Deposil {no longer issued), a passbook,
or a time deposit for which no certificate is issuad. On the initial or
any subseguent maturity date, you may present your proparly
endorsed Certificate (for accounts where Certificates were Issued),
your passhook, or sign a recelpt form (for accounts with no
cortificate issued) at any financlal center and you will be paid the
amount due. The certificate will serve as evidence of your account.

if a time deposit certificate is lost or destroyed, we must be notifiad
Immediately in wiiting. Upon receipt of satisfactory indemnity and an
affidavit to the effect that the cerlificate has been lost or destroyed
and has not been pledged or assigned, we will close the account
and reissue a Time Deposit Receipt. To the extent required to begin
the running of the applicable statute of mitations, you will be
deamad to have demanded payment of any time deposit that does
not automalically rensw for another tarm bn the 31st day after its
last maturity date,

A. Redemption. We may redesm the Time Deposit o the initial or
any subsequent matusity date, and we may accelerate maturity
#f you default in the payment of money owed to us, applying the
redemption proceeds agalnst such obligations,

B. Interast Calculation. We use the daily balance method to

calculate fiterest on your aceourt, This mathod applles a dally
periodic 1ate 1o the lsdgar balanca in your actount each day
and to any Interast you've sarnad that has not been cradited to
your account, The daily rate is 1/365 (or 1/366 in a leap year)
of the interest rate. Interest is compounded at the frequency
indicated an the Rale Disclosure provided from the opening
date. [nterest is paid from the date of deposit through the day
prior to the maturity date, and begins to accrue on the business
day you deposit non-cash items, TheAnnual Percentage Yield
{APY) assumes that interest will ramain on deposit for the term
of the account. A withdrawal of interest will reduce samings.
Interest is credited in accordance with the terms of the Time
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Deposit Recaipt provided to the cusiomer,

interest Rates. The Interest rate for your deposlit is established
based upon the amaunt of deposi, the type of product, and the
term you select, Except for Step Rale CDs, the intarest rate is
fixed for the term of the account.

Recelving Interest. If you request at the time of purchase,
eamed interast may be withdrawn at intervals {(specified by
Wachovia) during the term of the Time Deposit without psnalty.
Methods of interest payments may be limited.

Automatically Renewable Time Doposlts. If “Automatically
Renewable” is indicated on your account opening documents, the
folowing terms apply:

1. Grace Perlod. For time deposit accounts with a maturity of
7 through 31 days, you have one calendar day after the
malurity date to withdraw funds without penalty. For all
other time deposit accounts, you have 7 days after the
maturity date to withdraw funds without penaity. This time
petiod is known as a grace period,

2. Automatic Renowal. Untess your time deposit account is
closed on the iitlal or any subsequent malurity dale or
within the grace period, the account will automatically be
extandad for a time patiod equal to the itlal term baginning
af the initial maturity date or at each subsequent maturity
date. The interast rata for each renawal term wili be the
currently offered rate in effect on the maturity date for the
term just ended.

3. Withdrawal of Princlpal. If any principal Is withdrawn within
the grace period and {f is reinvested in any Wachovia
account, interost will be paid through the grace period on
the amount withdrawn at the interast rate in affect on the
maturity date, However, imlerast will not be paid for the days
in the grace pariod if any of the principal is withdrawn and
not reinvested at Wachovia,

Withdrawal of Interest. As long as the principat is not reduced,
interest eamed during the initiat or subsequent term may be
withdrawn without penaity.

Additional Deposits. Additional deposits to your time deposit
eccount are not penvitied during the term of your account.

Interest Added fo Principal. If the Interest eamed during the
Initiat or subsequent tenm is not withdrawn or credited o another
account on the malurity date or within the grace pericd after the
term when eamed, it will be added to and made part of the
principal amount.

Partlal Withdrawals. You are permitted to make partial
withdrawals, $500 minimum, dusing the Initial or any subsequent
renewal term of your account, as long as the minimum amount
required fo open a time deposit account of that fype remains on
deposh. The pariial withdrawal will be subject to early
withdrawal penafties.

Early Withdrawat Penaltias. If you make any withdrawal from or
close your tima deposit account before the meturity dale, you may
be subject to an early withdrawal penalty as described balow:

if any of the time deposit Is withdrawn before the initial or any
subsequent matwrity date, an early withdrawal penalty as shown
betow will be imposed on the amount withdrawn:

iMaturity Term Early Withdrawat

Penally .

7 days through All interast that

90 days would have been
earnad in the ‘
maturity period,

91 days through Amount equal to

364 days 90 days’ simple
interest.

365 days and Amount eguat fo

greater 180 days' simple

interest.

Conveartible CDs Accounts, Additional terms apply fo
Convertible CD accounts. A minimurn of $1,000 is required to open
an acoount. Twelve {12) Month Convertible CD accounts may be
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converted, aftera, 5990} day waiting period, lo a
Wachovia CD account with & term of twelve {12) months or
longer, Thify-Six (36) Month Convertible CD accounts may be
converted, after g ons-year waiting period, to a Wachovia CD
with & term of 36 months or lenger. The interest rate and APY
on the new G, if converted, is the interest rate and APY in
affect at that time for the selected product,

L. Callable CD Accounts, Additional terms apply to Cailable CD
Accounts. A minlmum of $10,000 is required to open the
account, Callable CD Acsounts pay a premium rate of interest
in returmn for our right to “call” the CD account at any time after
ong year from the date of deposit. If the account is not called,
tha initial intarest rate and APY apply for the initial term, If the
acoount is called, you would choose from the following three
options:

<« Funds may be relnvested in any other Wachovia deposit
account at the current inlorest rale and APY In effect at
the time.

»  Funds may remaln in the CD for the remainder of the
term and eam no iggs than the minimum interest rate and
APY disciosed at account opening.

«  Funds may be withdrawn without penally.

if the CD is called, a hotice Indicating the call date would be
mafled 1o you. You have ten (10) calandar days from the
date to reinviest or withdraw the funds without pengity. i no
action were taken, the funds remaln in the account for the
ramainder of the term, eaming interast at a rate that is no less
than the minimum rate disclosed at the ime the account was
opened, At its maturity the Ceallable CD automalically renews
as a standard CD with the same term,

M. Siep Rats CD Accounts. The following additional terms
apply to Step Rate CD accounts. A minimum deposit of $1,000
is required 1o open: the account. The Interest rate in effect
when the account is opened is increased at the following
intervals: 183 days, 366 days and 548 days from the lssue
date as shown on your Rate Discliosure form. After the 548th
day, the interost rote remains fixed until maturity. Step Rate
CD accounts mature 24 months afier account cpening, At
maturity, Step Rale CD acsounts automatically renew as a
standard, automatically renewing 24-month CD.

N. Llguid CD Accounts. The following additional terms apply to
Liguid CD accounts. A minimum opening deposit of $5,000 is
raquired. These accounts also have a required minfmum
balance of $5,000. The maximum account balance allowed is
$250,000. Funds can be deposited or withdrawn In amounts of
£500 or more as long as the balance remains sbove the
required minimum. Deposits do not extend the term of the
account. Automated Clearing House (ACH) deposits- for
example, direct deposits-are not permitted. Withdrawals of
funds within 7calendar days of thair deposit or within 7 calendar
days of any prior withdrawal are subject 10 a penalty of 7
days’ interest on the amount withdrawn, Also, when 2
withdrawal brings the account below the required minfmum
balance, the account will be closed and a penalty as described
in Section J. above will apply on reguired minimum balance.

27. INTEREST INFCRMATION, interest will be compounded and

28.

craditad as determined by the Bank. Please refar to the Schedule
of Fees and Funds Avaltability for Commereial Accounts for details
on Interest compounding and payment methods, Intarest retes for
accounts vary from fima to time. Your statement will also include
the interest rete and the effective annual parcentage vield samed
for that statement period.

COMMERCIAL MONEY MARKET ACCOUNTS. You will eam our
current applicable commarcial moenay market account inferest rate
if you maintain a daily collected balance of the minimum amount,
Pleage refar to your Schedule of Feas

and Funds Availability for Comymercial Accounts to confirm
threshold batances for eaming higher rates of interest.
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and accounting purposes, your checking @ will consist of

29. INTERNAL MONEY MANAGEMENT ACCC?QNG. For ragulatory

30,

H

32.

33,

35,

two “sub-accounts” on our books: (1) either a..interest-
bearing (demand} account or an interesi-bearing (NOW) sub-
aceount, and (2) a money market sub-account, These sub-
accounts are treated as a single account for statements and daily
use of your acoount. Interest s nol eamed on either sub-account
for non-interest-bearing chacking accounts. On kiterast-bearing
checking accounts, the same Intetast rate may be paid on both
sub-accounts, and your periodic staternent will reflect a single
blendad annual percantage yield (APY} eamed.

Whaenaver your checking sub-acoount balance exceads a
thrashold amount {which wa may sat and change at our
discretion), we may transfer funds above that amount to the
money market sub-account. As these funds are needad to pay
items presented against your checking account, we will fransfer
funds from the money market sub-account o the checking sub-
account, up o six (B) times per statement month, If a sixth transfer
were needed, the anfire balance in the monay market sub-account
would be transfermrad into the checklng sub-acoount. This process
may be rapsated each statement month.

This intemal accounting precess has no effact on dally use of
your account, on how checks ars paid, or on how account activity
appears on your account statement.

POLICY FOR PAYMENT OF INTEREST ON COLLECTED BALANCES.

Interest bagins to accrue an interest bearing deposit accounts no later
than the business day we receive credit for the deposit of noncash
Hems deposited to your account. We receive credit for checks drawn
on other financial institutions based on the avaltabllity schedule

astablished by the applicable branch of the Federal Reserve Bank and

other comespondant banks. The batance in inferest baaring deposit
accounts for which we have recelved credil is callad the coliected
balance. Interest is paid on the net amount of the collected balance
less applicable reserves.

BUSINESS SAVINGS ACCOUNTS, Your balance(s) will eamn Interest at

our current Business Savings [nterast rate. Plaasa refar to your
Schedule of Fees and Funds Avallability for Commenrcial Accounts to

confinm tlars for eaming higher ratss of interest (may not be applicable

in all states).

INTEREST-BEARING ACCOUNT LIMITATIONS. We are requirad
under federal reguiation to retaln the right lo ask for sevan (7) days’
written notice before you withdraw monay from any interest-bearing
accounts. Unless you recelve different instructions from us, you can
make withdrawals by writing a check on the applicable account,
axcept on Businass Savings accounts.

COMMERCIAL MONEY MARKET ACCOUNT TRANSACTION
LIMITATIONS. You may make unlimited withdrawals in person from
your Commarelai Money Market Account. However, federal
regulations limit thind party transaciions or pre-authorized transfers
frorn your account {Including overdraft transfers) or transfers made

by parsonal computer {including online banking or bill payment
services) or lalephone ncluding facsimile or data transmission) 1o six
per statement peried, no more than thrae of which may be by check,
draft, or debit card. If this limitation were exceeded on a regular basis,
wa wolld be required 1¢ conver your account to another account

that permits unlimited check writing privilages. A fao will be imposed
for items posted during a statement period In excess of this limit (see

the Schaduls of Fees for the amount of the Tee}. We will determine the

number of third party checks for your statement period based on tha
posted date of the third party checks.

BUSINESS SAVINGS ACCOUNT TRANSACTION LIMITATIONS. You

tnay make unlirrited withdrawals in persen from your Business
Savings Account; however, under federal regulations you are not

permittad to make more than six (8) pre-authorized transfers {including

telephone transfers, automatic fransfers, overdrafl fransfors, and

transfars made by personal computer) and drafts. if this limitation
wara axceeded on a reguiar basis, we would be required to close
your account and to opan another account that permits unfimited

chack writing privileges. Withdrawals can only be made by those

persons authorized by previously submitted resolutions,

CLIENT FUND MANAGER. Your master account Is a non-interest
bearing checking account gstablished in your name to link i to refated
client accounts. We ars not acting as escrow agenl or in any other
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37.

38.

38,

40,

T T e

fiduciary capacity with m’& to your master account or chient
accounts. Each client int will be a separate interest bearing
money marke! account ., son-interest bearing checking account
opened by you in the name of a party or partias 1o be designated by
you al the tima these accounts are opened. You are required to
provide us with the name and taxpayer ldentification number of the
party whose name the dient ascount s being opened. A deposit
ticket that indicates your client's nama and account number must
accompany each deposit. You authorize us to accept deposits for
credil lo cllent accounts as designated by you. Withdrawals from a
client account can only be made by first transferring funds to the
master account. Before you close your master account, you must
transfer any bafances ramalning in your client accounts to the
master acsount.

TRANSFER OF ACCOUNTS/ASSIGNMENT OF DEPOSITS. No
accounts are ransferable. Business Savings accounts and CDs are
assignable only with our prior written consent. Wa may, in our sole
and absolute discretion, withhold such consent. No assignment will
bacome effaciive until we have documanted it in our records.

LEGAL PROCESS AFFECTING ACCOUNTS. if lagal action such
as an attachment, garmishmant, levy or other state or federal legal
process (“legal process®) Is brought agalnst your account, we may
refuse to permit (or may Emit) withdrawals or transfars from your
account untlf the legal process is satisfied or dismissed. if we
receive any document that purpons to be legal process lssued out
of any court or governmental agency, you hereby authorize us to
accept and comply with it, no matter how it was received by us. You
hereby direct us that we not contest on your hehalf any such legat
process and may take action to comply with such procass as we
determine to ba appropriate In the circumstances without liability to
you, even if the legal process purports to affect the interest of
only one owner of a joint account and even if any funds we may
be required fo pay out lsaves insufficient funds to pay a chack you
have written, If we incur any expenses, including without imitation,
atiomeys' reasonabla fees, In connection with any such document
or legal process, you are llable to us in such amount and we may
charge any gxpenses and fees 1o your account or any other
account you may have with us without prior notice to you, or wa
may bill you diractly for such expenses and fees. Any garnishment
of other lovy against your account s subject to our right of setoff
and security interest. You agree that because we have financial
centers or offices in numerous jurisdictions and states other than
where your account was opened, if we are served with any
process as raferenced above in any jurisdiction or state, you
hereby direct us to recognize and honor such service of process,

POWER OF ATTORNEY, You agree to authorize and direct us to
receiva, accept, pay andfor apply, without any duty of inquiry,
without Hrmit as 1o amount, and without regard 1o the application of
the proceeds, any check, draft, or other instrumaent for the payment
of meney drawn by any of your agents or attorneys In fact on or
payable from your accounts including, but not imited to, those
endorsed to the order of such agent/attomey-in-fact or otherwise
for the personal credit of such agent/atiorney-in-fact,

OTHER ABDVERSE CLAIMS. if wo recaive notice of an attual or
potential adverse claim to your account or the funds in your
account, we may at our discretion refuse 1o pay out any monay
from your account for a reasonable pariod of time after recaipt of
notice of the actual or potential claim, Although we reserve the
right to refuse to pay out any money from your account if we have
recelved notica of an actual or potential claim, we are not required
to recognize any adverse clalm unless (a) the claimant provides us
with an acceptable bond indemnifying us against any and all
liabilities, losses, damages, cosls and expanses that we might incur
in connection with payment of the adversa claim and any resulting
dishonored shacks or other itams or (b) the clalmant has obtained
an order requiring us to recognize the adverse claim from a court
of proper jurisdiction.

CONFLICTS/DISPUTES INVOLVING THE ACCOUNT. {f we
receive ap actual or potential clalm from a third party ragarding
your account, any deposlt, transfer, cradit or other transastion
involving your Accourt, or conflicting Instructions or claims from
authorized signers, you hereby grant to us full discretion to fraeze
your Ascount and not honor any further transactions until the clalm
ts rasolved, or we may, at our discretion, choose not to pay out
any monay from your account untii we recsive consistent
Instructions from alf parties or a court arder, afl without iability to
you. We may algo, without ilabifity to you, close the account and
Issue a check mede payable t6 you and each authorized signor or
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you and each daimant, as we deem nece: or wa may
Interplead the funds Inte court, You agree to relmburse us for any
toss, costs or expenses including, without limitation, atiomeys’
reasonable fass and the costs of Ktigation (to the extent permitted
by law} that we Incur as a result of any dispute involving your
account, and you authorize us to deduct any such loss, cosls, or
expenses from your account without prior notite to you, This
obligatlon includes any dispute between you and us invoiving the
account and situations where we bacome invoived in any dispute
between you and en authorized signor, another joint owner, or &
third parly claiming an intarest in the account. it also includes any
situation where you, an autherized signor, another joint owner, or
a third party takes attion with respect to the account that causes
us, In good faith, to seek the advice of counsel, whethar or not we
actually become involved in a dispute,
41. CHANGING THIS AGREEMENT, Wa can change the rules for any
of the accounts described in this Agresment al any time, We will
notify you within a reasonable time before the change will take
effect if the change Is not in your favor.

CUSTOMER'S WAIVER OF NOTICE. By signing the Signature Card
you walve any notice of nonpayment, dishonor or protest
regarding any items credited to or charged against your deposit
account. For exampla, if a check thal you deposited were dishonored
gg%etumed fo us, we are not required to notify you of the

isfionor,

WAIVER OF RIGHTS BY THE BANK. We reserve the right to waive
the enforcemant of any of the terms of this Agreement with respect
to any transaction or series of transactions. Any such walver will

not affect our right to enforce any of our rights with respact to other
customers or 1o enforce any of our rights with respact to later
transactions with you and Is not sufficient to modlfy the terms and
conditions of this Agreement.

INVALIDITY OF CONTRACT PROVISIONS. in the event any one or
more of the provislons of this Agreement shall for sy reason,
including under any applicable statute or rule of law, be held to be
invalid, Bega! or unenforceable, the remakning provisions of this
Agreement shail remgin in full force and effect.

FORCE MAJEURE. You agree we shall have no responsibllity or
liability to you or any third party for failure or delay in our
performance under this Agresment or for aty losses due to causes
or condltions Including, without Emitation, delays and/or interruptions
of business due to any act of God, natural disaster, fire, act of
government authority, act of public enemy or war, rict, civil
disturbance, insurrection, labor difficulty, power failure,
lelecommunications fallure, severe adverse weather condltion or
other causes bayond our reasonable control, The tima, if any,
raquired for such performange under this Agreement shall be
automatically extanded during the period of such delay or
interruption.

APPLICABLE LAW, Our deposit relationship with you is governed
primarily by this Agresment. However, it Is also governad by the laws

42,

43.

45,

46,

of The Unlted States of America; the rules and regulations of the Board

of Govemors of the Federal Reserve System and various Federal
Resarve Banks; and the rules and regulations of sther proper bank
supsrvisory autherities and other govemmental agencles. To the
extant state law applles 10 our deposit relationship, the applicable
Jaw is the law of the state where your account was opened as
contatned in our racords. If there is any conflict batwesn this

" Agreement and applicable federat or stale law, this Agreement will be
considered changed 1o the extent necessary fo comply with the [aw.
if any provision In this Agreement is declared to be invalid,
unenforceable or Hlegal, that part will not affect the validity of other
provisions.

47. ARBITRATION OF DISPUTES/WAIVER OF JURY TRIAL AND

PARTICIPATION IN CLASS ACTIONS. If either you or we request,
any dispute or clalm concerning your accound or your relationship to
us will he decided by binding arbitration under the expedited
procedures of the Commercial Financial Disputes Arbitration Rules of
tha American Arbitration Association (AAA}, end Title 9 of the US
Coda, Arbitration hearings will be held in the city where the dispute
oceurrad or where mutually agreed, A single arbitrator will be
appolnted by the agreemant of the parties, or, if the parties are
unahle to agree, by AAA and will be a retired judpe or atiomney with
sxperience or knowledge in banking transactions, Each party will
pay its own cosls and attomsay's fees. A court may enler a judgment
on the award, Any statute of rapose or limitations period which
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50,

51.

would provide a defe clatm brought in a lawsult In state or
federal courl will 2lso apply with aqual force and effect to any
arbitration brought pursuant to this section.

To the extent permitted by law, if any dispute or claim results in a
lawsuit, and neither you nor we have slected or requested
arbitration, you and we knowingly and voluntarily agree that a judge,
without a jury, wiil decide the case. The arbitratipn or trial will be
brought individually and not as part of a class action, If It is brought
ag & class action, | must proceed on an individual (non-class, non-
reprasentative basis), YOU UNDERSTANDAND KNOWINGLY AND
VOLUNTARILY AGREE THAT YOU AND WE ARE WAIVING THE
RIGHT TO A TRIAL BY JURY AND THE RIGHT TO PARTICIPATE
OR BEREPRESENTED INANY CLASSACTION LAWSUIT.

ACCURACY AND VERIFICATION. THIS PARAGRAPH APPLIES
ONLY TO SOLE PROPRIETORSHIP ACCOUNTS, You acknowledge
and agree that any information you have supplied or will supply fo us
Is and shall be complete and correcl. You agrea thal we may Fequest
reports fromeredil bureaus and consumer reporting agencies to
investlgate or reinvestigate any information provided by you in
connection with your agplication for any aceount. Wa may also verify
your employment, salary, sssets, debts, and references.

IKDEMNIFICATION OF BANK. You hereby indemnify and hold us, our
officers, employees and agents hammiess from any and all losses, or
claims of any kind arising in connection with the Services provided
under this Agresment, excepl those losses, claims, and expenses
fincluding attomey’s reasonable foes and costs) aising oul of he
gross negligence or wilkul misconduct of the Bank or its employses.
You further indemnify and hold us, our officers, employees and

agents harmiess from any and all losses or ¢laims of any kind

arising out of actlons taken or omitled in good faith by us In refiance
upon Instructions from you, We shafi not be tesponsible or liabls for
any other enfity's (not under our diract control) acts or omissions
inclhuding, without limitation, any Federal Reserve Bank or
transmission or communication faciiity. EVEN IF LIABILITY WERE
ESTABLISHED FOR ACTUAL DAMAGES, IN NO EVENT SHALL
WE OR YOU BE LIABLE TO THE OTHER FOR SPECIAL,
CONSEQUENTIAL OR PUNITIVE DAMAGES ARISING OUT OF OR
N CONRECTION WITH THE FURNISHING, PERFORMANCE OR USE
OF THE SERVICES PROVIDED UNDER THIS AGREEMENT,
REGARDLESS OF WHETHER WE OR YOU MAY HAVE BEEN
ADVISED OF THE FOSSIBILITY OF SUCH DAMAGES UNLESS
REQUIRED BY APPLICABLE LAW. The imitations and exclusions in
this paragraph shall apply

1o ali claims of every kind, nature and description whether arising

from breach of contract, breach of warranty, gross negligence or

other tort, and shall survive the termination of this Agreement and
applicable Treasury Services agreemants.

YOUR REPRESENTATIONS, WARRANTIES AND COVENANTS.You
represen! and warrant to the Bank that: (a) Ali Information, including
financial information, whenever provided by you to the Bank, shall be
true, correct and complete. Infarmation refating te your financial
condition accurately reflects your financial condition as of the date(s)
thereof; (b) You are nol insoivent within the mesning of 11 U.5.C.
Section 101 (32): {c) You are in compllance with aft faderal, state and
local laws applicable to your properties, operations, business and
finances; (d} You are duly erganized and In good standing under the
iaws of the stete of your organization, and you have al powers,
licenses, authorizations and approvals to operale your busingss as
now conducted; {8} You will promptly notify the Bank of the
existance of eny condilion or event which may constitute a breach of
or default under this Agreament; {f) You will promptly notify the Bank
in writing of (i) any changs in your financlal condition or businass: {il)
any changae In your name, address or business structure, ownership,
organization, or other information you provided to us to open tha
account (&.g., a change in your driver's ficense or other personal
identlfication number), ard (il}) any imateral litigation affecting you; (g)
Upon the Bank’s request therafor, you will promptly deliver to the
Bank true and comed! coples of your finantial statemaents, raporis,
notices, and proxy statements sent to sharsholders, and such other
Information regarding your operations, businass affairs and
oparations intluding, but not fimlted 1o, income statemants, balance
sheets and statements of cash flows,

SIGNATURES RECEIVED VIA FACSHAILE (EAX): if you fax any
document to us signed, you agree that it was your intention that: i)
your fax signature s an slectronic signatwre under applicable federal
and state law, {ii} the fax be an ofigina) document, (i) vou intend on
conducting business with us by electronic records and stectronic
signatures, (Iv) your consent under {iil) to be elactronically given
undar applicable federal and slate law,
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52. ENTIRE AGREEMENT, This Agreement an( + documents to which

n.

it refers constitute your and our entire agreemient and :
understanding and supersede all prior agreements and understandings.
This Agreament may not be changed orally, This Agreement may be
exaculed In counterparts, each of which shall be desmed to be an
original, but all of whict: taken together shall constituta ona and the
same agreemant.

SPECIAL TERMS AND CONDITIONS FOR
WIRE TRANSFERS

If you wish to use our wire transfer service, the following terms and
conditions shaill govern all fransactions for our acceptance and processing
of your payment orders, credils and related requests, if a discrepancy
ware determined {6 eist between these Terms and Conditions and other
provisions of this Agreament, then these Terms and Conditions shall
control but only 10 the exient necessary o address the discrepancy.
Unless otherwise defined balow, the tarms used In this Saectlon H of this
Agreamant shall have the same meaning as sel {orth In Article 44 of the
Uniform Commercial Coda of the state in which your account or
refationship is maintained,

1. AUTHORIZATION AND SECURITY PROCEDURE, We have
established operating rules and security procedures for you to
inltiate and receive funds transfers to or from your account{s},
which rules and procedures Inciude a requirement for you to sign a
“Funds Transfoer Schedule A - Authorization and Security
Procedures,” or such other document as wa may require, the terms
of which are incorporated by reference and made parl of this
Agreement, Such Funds Transfar and Authorization Schedule
contalns the nules and procedures {*Security Procedures”™) which
you and we will use to process payment orders Initiated by you.
Additionai cali back procedures may be utiiized by you as dascribed
in the Security Procedures. You agree that the Security Procedures
ara commercially reasonable in light of your circumstances and the
type, value and frequency of the payment orders you will request.
You also agrea to keep the Security Procadures confidential and not
fo disclosae the Security Proceduras to anyone except the persons
whom you have authorized to make transfer requests on your
bahalf ("Authorized Representativas®). If vou ar any of your
Authorized Reprasentatives have reason to believe that a Securty
Procedurs may have been learned by an unauthorized person, you
agree 1o nollfy us Immediately al the telephone number indicated in
the Authorization Schedule. If we receive a payment order (or
related request) in atcordance with your Security Procadure, it shal
be conclusively deemed authentic and we shall be entitled to rely
tharson. You are rosponsible for the accuracy of tha initial
communication of the payment order as well as tha accuracy of any
documantation or caliback of the payment order mada by us. You,
for yourself and sach of your Authorized Representatives, agres
that we, in our sola discretion, may record any telaphone
conversation between you or any Authorized Reprasentative and
us,

EXECUTION OF PAYMENT ORDERS. If we racelve a payment order
that has baeen verified according to Security Procedures, you

authotize and direct us to debit your accouni(s) as listed on the
Authorization Schedule and transfer the funds. We are also authorized
to implament any instructions, including amendments or cancellations of
prior payment ordars, upon verification of such instructions, We are
authorizad to rely on any payment order belleved by us in good faith

1o have been given by an Autharized Representative. We may handie
payment ordars recelved from you and other customers in any order
selecied by us and, unfess otherwise instructed by you, we may

use any means, intermediares or funds transfer systems which

may have operating rules governing the execution of payiment
orders to effect the transfar as we, in our sole discretion, shali
datermine.

CUT-OFF TIMES. Wa musl recalve all payment orders befora the
cut-off ima for funds ransfers on a business day established by us
from time to me. Any payment orders of related requests receivad

o

You agree to exam( ach of your periodic statements promptly
upon raceipt and to. fy us immediately of any discrepancies
batwaen the perlodic statement and your records. We shali not be
liabla for intarest compensation unless we are notified of the
discrepancy within thirly (30} days after the date of your statemant
indicating the debit for the payment order in question, You agree that
your right to assert a claim against us with respact to any

transaction reasonably Identified on a statement shall axpire one (1)
year afler the date of the transaction which becomes tha basis for
such a claim.

LIMITATION OF LIABILITY AND INGEMNIFICATION. You
expressly agres that we shall bo able to you only for cur errneous

execufion of & payment order. We shall not ba llable for any errors
the part of any third party including, without limitation, third parties

used by ug in executing a payment order or parforming & related act
and no such third party shall be desmed to be our agent. We shall
not be lable for our refusal 1o honor any request if we, in good faith,
are unable t¢ deterrnine to our satisfaction thal such request is valid,
basad upon our adherence to the Security Proceduras, IN NO
EVENT SHALL WE BE LIABLE FOR SPECIAL, INDIRECT,
CONSEQUENTIAL OR PUNITIVE DAMAGES EVEN IF WE SHALL
HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE.
Except as may be limited by applicable law, you agrea to indemnify
us and hold us hamiess (Including the payment of attormneys’
reasonable fees) against all fiability to third parties arising cut of or in
connection with the terms and condilions of this Agreement and the
services provided hereundar or otherwise pursuant to your
Instructions,

USE OF iDENTIFYING NUMBERS. In the avent a paymant or
payment order identifles a baneficiary, beneficiary’s bank or
intermediary bank incon-sistently by name and an identifying
number {such as an account number, S.W.LE.T. address or
universal Idantification number}, payment may ba made by the
infermediary or beneficiary bank on the basis of the identifying
number, aven i the identifying number ideniifias a person or antity
different from the named person or entity in your payment order
and that your obligatlon to pay the payment ordar shall not be
axcused by your error. We will rely on the identifying number as
proper identification of a beneficiary.

INTEREST COMPENSATION. In the evant that we shall be liable to
you for interest compensalion under this Agreement or by
applicable law, interest shall be calculated on the basis of the
avaerags Federal Funds rata for the period involved. You agres that
we miay, al our sole option, pay interest compensation as follows:
(1) by tump sum paymenl of cash, or {2) by providing a credit to
your account with us,

INTERNATIONAL PAYMENTS. Orders for the transfer of U.S.
Doliars shall be pald in U.8. Dollars if transferred to a beneficiary
located In the United States or iis protectorates or temitories. If
transferred 16 a beneficlary locatad elsewhere, the beneficlary’s
bank may elect lo pay the beneficlary in forelgn currancy at the
bank’s buying rate of exchange for wire transfers, It is your
responsibility 10 advise the beneficiary of this possibility. We may
sond any message relative to this order in expliclt tanguags, code
or cipher. Foreign currency transfer orders are final whan mada 10
us. However, pursuant to the request of the originator, and only if
passible, we may cancsl or amend any order before the transfer

is affocted. We shall incur no labliity If we are unable, for any
reason, 1o cancel or amend an order. Refunds of U.S, Dollar orders
shali be In the U.8. Dollar amount. Refunds of foreign currency
orders shafl be In the amount of U.S. Dolfars that ¢an be bought for
the foreign currancy amount af our then current rate of axchange.
The originator bears all risk of loss dus to fluctuation in the rate of
exchange. No fransfer fea shall be refunded,

L. SPECIAL TERMS AND CONDITIONS FOR
AUTOMATED CLEARING HOUSE (ACH)
TRANSACTIONS

after such deadlines, or on weekends, holidays for us or the bank or
instliution to recelve the transfer, or the funds transfer system to be
used, will be treatad as racelved on our next funds transfer
business day. We will make reasonabie efforts {0 execute ali
payment orders recelved prior {o the deadline.

ADVICE OF FUNDS TRANSFERS. Unless otherwise agreed in
writlng, we will not provide a next-day wire ransfer summary
statemant or confimmation. Instead, we will notify you of a receipt or
payment by wire transfer in any periodic statement provided to you.
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If you wish to use our ACH service, the following terms and condiflons
shall govern all transactions arising cut of this service. if a discrepancy
were datermined to exlst between these Terms and Conditions and this
Agreament, then thesa Terms and Conditions shall control but only to
the extent necaessary lo address the discrepancy.

1. SERVICES. The ACH services to be performed by us and In
accordance with the rulas of the Natlonal Automated Ciearing
House Association (“NACHA", (hereinafter, the "Rulas®) as such
Rules are amendad from #ime to time include the transmission of
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electronic credit and/or deblt entries (heré...der “Entrdes™) nltlated
by you and prosessed through us from your demand depository
account{s) with us (the “Accounis”) 10 accounts maintained with

us and at other banks and financial institutions by means of NACHA.
in conjunction with the Federal Reserve Bank (the “Servitss™).

With respect to such Entres, we will act as an Originating
Depository Financlal Institution and you will act as Oniginator, as
defined In tha Rules. As Originator, you agres o be bound by the
Rules as amended from fime o ime and you agrae that you will
handie alf aspects relating 1o the processing of an Entry in a
commercially reasonable manner. You acknowiedge that Entries may
not be Iniflated that violats the laws of the The United States of
America. Capitalized terms In thase Terms and Condifions, unfess
otherwise defined, will have the meaning given in the adoption of
Article 4A of the Uniform Commercial Code in the state in which
your astount or refationship is malntained.

In accordance with the Rules and banking regulatory guidefines,
companies using ACH setvices must be assigned exposure limits
and meet minimum credit standards. These exposure limits
reprasent the maximum ACH Dollar volume that can be originated
and awalt final settiement over any three (3) banking days period.
Specific exposure limits wil be specific 10 a setllement deposit
account. Effarts will be made to assign exposure fimits that would
be consistent with your historical ACH origination activity, We shali
have the right to change or suspend these imits at any Ume in our
sole reasonable discretion. Your failure to comply with such
conditicns and procedures can result in our requlring cartain credit
approvals in arder to continue using ocur ACH services, or in our
termination of your ACH services. Any suich conditions and
procadures we may establish shall be deemed to be provisions of
this Agrasment,

SERVICES PERFORMED. You will give us Insfructions defailing the
Servitas to be performed with regard to the inftiation, acceptance,
rejection and transmission of Entries; transfer of funds; accounts to
be utilized as Authorized Accounts; and the dispesition of
information regarding the Servicas performed. When accepied by
us, your Instructions are hereby incorporated by reference as though
fully set forth hereln. Such instructions may be changed from time to
tima by vou upen nofice to and acceptance by us without disturbing
the validity of these Terms and Conditions.

RULES AND VERIFICATION OF ENTRIES, You agree we wil
transmit Entries by means of the ACH Opsrafor In accordance with
the Rulsg. You agree that wa are not required to verify Enfry
information but, instead, may raly that the Information fumished by
you Is authsntic, accurate and conforms to the Rules,

OFFICE OF FOREIGN ASSETS CONTROL (OFAC). The ACH system

may not be used Ip process transactions in violation of OFAC
sanctions. At a minimum, Ilicit transactions will be blocked or
rajected and ofiginators could face penalties,

PRE-NOTIFICATION. You agree to provide us with prescribed pre-
notification information which we may require for ali Entries that you
intend to inttiate, within the time limits prescribed by the Rules,

CANCELLATION AMENDMENT AND REJECTION OF ENTRIES.

A. Canceliation and Amandment. You will have no right o
amend, cancel or stop payment of an Entry after its receipt by
us, However, we will use reasonabie sfforie to acton such a
request by you prior to transmittal to the ACH to the extent
provided in Arficie Seven of the Rules, or, in the case of an
Entry for transmittat to an account maintalned with us ("On-Us

Entry™}, prior to craditing or debiting the On-Uts Entry account, but

we will have no fiabllity If any such amendment, canceliation or
stop payment were notl effectad, notwithstanding timely raceipt
of the amendment, cancellation or stop payment request,

B. Rejection by Bank. We have the right to reject any Entry and
may, at our option, refect an Enlry that is in excess of the
collected balance in the Authorized Account(s} or based on
custorner fiie limits, We will notify you by telephone or
alectronic ransmission of such rejection no fater than the
business day such Entry would otherwise have been
fransmittad by us to the ACH, We will hava no Hability to you by
reason of the rejection of any Entry or the fact that such notlcs
shall not have been given ai an eariier time than that provided
for herain,
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€. Rejection by A. .. We have the right to ptace a limit on
aggrepate transfers of funds out of any Authorized Account
that might result in a negative collected balance in the accoun{
or an overdraft occurring in the account. In the avent any Entry
shall have been rejected by any component of the ACH system
or network for any reason whalsosver, it will be your
responsibility to remake such Entry; provided, however, thal
we can remake any Entry when such a rejection by the ACH
was du# 10 a discrepancy in the Entry by us and sufficlent data
shall have been available to us to pemit a remake of such
Entry.

D. Unauthorzed AGH Transactlons, If you receive an
unauthotizad transaction posted to your account, you shall
have until 2:00 PM of the banking day after the item was
posted to notify us to retumn the ltem as unauthorized. We will
not be able to ratum the item after that time without the
cooperation and agreement of the originating bank and the
originating company. Any other action must be conducted
ketwaen you and the originator of the transaction.

RETENTION OF INFORMATION AND AUTHORIZATIONS, You
shall retain and provide to us, upon our request, all information
necassary 1o remake any Entry for three (3) days after midnight of
the Effectlve Data of an Entry. For the purposes of thesa Terms
and Condlions, the *Effective Date” shali be the day on which the
offsetting Entry shali have been posted to the Authorized
Accoun{(s), as stated in your Instructions. You will retaln an
original or copy of each authorization for slx (6) years after the
date of termination or revocation of such authorization.

INCONSISTENCY OF NAME AND ACCOUNT NUMBER. You
acknowledge and agree that if an Entry were to desaribe the
Beneficiary/Receiver of the Entry inconsistently by name and
account number, payment of tha Enlry transmitted by us may be
made on the basis of the account number even if the identifying
number identifies a parson or antity different from the named
Bensficiary/Receiver and that your obligation 1o us for the amount
of the Entry shali not be excused in such cirsurmnstants by your
arror.

SECURITY PROCEDURES.

A. Agresmant to Securlty Procedures. You and we
acknowiedge thal, as panl of your Instructions for the
Services, you and we have agreed to cerlain security
procadures (hereinafier *Sacurity Procedures™, which you
and we wiil use to verify that Entries are correct and vaiid or
ara these of the Company. You agree that such Security
Procedures are and shall be Commercially Reasonable in fight
of your circumstances and the type, value and frequency of
the Entries you will initiate,

B. Security Procadures. For Electronic Data Transmission of
ACH Entry fila{s} to us by you and for Electronic Data
TFrahsmission of ACH files to us from you when we are
retrioving the file(s), you shall utifze secutity procedures
provided by us, and you further agrea that the security
provided shall have been Commarclally Reasonable data
security. If our transmisslon software wera to accept the
filo{s) or successfully retrieve the file(s) based on this
security and the file(s) wene i ACH system readabie format,
you agree that acceptance shall have occurred and we may
process the file(s).

C. Confidentizlity of Securlty Procedures, You agras to
keep the Security Procedures confidential and not 1o disclose
the Security Procedures o anyone axcept Authorized
Representatives. If you or any of your Authorized
Representatives have reason to believe that the Security
Pracediures may have baen leamed or are known by an
unauthorized person, you agree to notify our Treasury
Services Technical Services ares immedtately,

D. Modification of Security Pracedures. All modifications and
additions to the Security Procedures or list of Authorized
Representa-tives must be in writing, except if you request us
by oral instructions o delste a name of an Authorized
Reprasentative, in which event, you shall immediately send us
wiitten confirmation of such deletion,
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RETURNED ENTRIES. We wili use reasa( y means o notify you
of receipt of a raturned Entry, We will have ho obligation to re-
transmit a ratlumad Entry, unless we have agreed otherwise in
writing. Wa will credit the Account(s} for any amount received by

us by reason of the return of any Entry transmittad by us for

which we hava previsusly received payment from you.

ON-US ENTRIES. Exvopt as provided In the Rules and these Terms
and Conditions, in the case of an On-Us Entry received by us for
transmittal, we will credit the Baneflclary/Recelver's account in the
amount of such Entry on the Effective Date contained in such Entry
provided tha requirements of your Instructions and Secusity
Procadures are met. if any such requirement ware not met, we
would use reasonable efforts 1o cradit the Beneficiary/Receivar's
aceount in the amount of such Entry on the next business day
following such Effeciive Date,

PROVISIONAL PAYMENT. Payment of an Entry by the Beneficlary/
Recelver's bank to the Beneficiary/Recelver will be provisional untf
recaipt by the Beneficdiary/Receiver's bank of final settlernent for
such Entry. You specifically acknowledge that you have received
nofice of such setlement ruls and the fact thal, if any such
seftlement wore not received, the Beneficiary/Receiver's bank
would be entitied 10 a refund from the Raseiver/Beneficiary or the
amount credited, and you would not be deamad o have paid the
Racelver/Baneficiary the amount of the Entry.

COLLECTED FUNDS.

A. Credit Entrles. When you initiate a credit Entry, you
shaflprovide good collected funds In the Authorized
Accounts tocover any credit Entry initiated by us no
later than 2:00 PM onthe applicable effective date. For
the purposes of thaseTerms and Conditions, “good
coliacted funds” shall mean funds subject to Immediate
withdrawal, )

Dabit Entrias. When you iniltate a debit Entry, you
willracelve iImmediately availlable funds in the
AuthorizedAczounts for any dabit Entry Initiated by you
on theapplicable effective date or the naxt banking day
afier ourracaipt of the dabit Entry Information from you.
You wiliprompily provids good coflacted funds into the
affactedAuthorized Account to indemnify us If any debit
Entry isrejected aftar we have papmitted you to
withdraw goodcoliacted funds in the amount thereof or
if any adjustment memorandum that relates to any such
Entry s raceived by us.

AUTHORIZATION WARRANYY, With respect to each Entry
submitted t& us you represent and warrant to us that:

A. Authorized, The amployse or other person or entity
towhom such Entry partains is an Authorized
Representative and shall have authorized such Entry in
wriling prior to the submission thereof to us and such
authorization shall have been effective at the time of
delivery or transmittal of suchEntry, and shall so remain
until accaptance of the Entry by tha Beneficiary/
Racalver's bank;

Evidencea. You will maintaln written evidence of
suchauthorizations in accordance with alf applicable
taws, rulesand ragulations and will fumish us with a
copy If requestedby us; and

Accurate. The Entry is accurate, in proper form, $mely
andconforms to all obligations owed by you 1o the
applicableRacelvar/Bensficiary.

©2004 Wachovia Corporation;

Wachovia Bank, National Assodiation;

Wachovia Bank of Dalewarae, Natlonal Assoclatlon Members FDIC.
Wachovia Is 2 registered trademark of Wachovla Corporation,
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18. TELEPHONEJNITIA
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ANTRIES. With respect to telephone-

initiated Entries, you acknowledge and agres that you assume i
the following additional obligations and you further reprasent and

warrant that; :

A. Informatjon. You shall have disclosed the information
requirad by the Rules to the consumer during the
telephons call,

Conflrmation. You shall have tape recorded the
telephone conversation authortzing the Entry or
providad written confirmation of the consumer’s
authorization as required by the Rules.

Verlfication. You shall have verified tha consumer's
Idantity and routing number, as well as the Recalver's
idantity and routing number,

Any lability for any faliure on your part to comply with the
Rutes will ba borne by you {o the extent that vour fallure
resufted in such liabllity.

INTERNET-INITIATED ENTRIES, With respect to inlemet-initiated
Entrias (“WEB Enlries”), you agrae that you will maintain

an annualsecurity audit as requirad by the Rules. You understand
that weare required by the Rules 1o set specific exposure limits
and youagree to comply with such exposure fimits.

YOUR LIABILITY. You are and shall be responsible for any logs,
costs incurred, and/or ¢laims madae against us for your failure o
obtain the comect identity, proper authorization (by provision of
prior notlces, if applicable, to the Recelvar, and other appropriate
authorization and source documents, if applicable) and other
information regardiass of the reasonableness of any procedures
employed by you, as well as any fallure to provide timely copies or
source documenis when requested by us,

LIMITATION OF LIABILITY AND INDEMNIFICATION, You
axprassly agree that we shall b liable to you only for our erronesus
executlonof a payment order. We shall not be liable for any

errors or delay onthe part of any third party including, without
limitation, third partiesused by us In executing a paymient order or
performing a related actdue to any cause other than our own failure
fo exercise reasonableand ordinary care, and no such third party shall
be deemed io be curagent. We shall not ba liable for our refusal to
honor any request ifws, in good faith, are unable to determine to our
satisfaction thatsuch request ks valid, based upon our adherence to
the SecurityProceduras, IN NO EVENT SHALL WE BE LIABLE FOR
SPECIAL INDIRECT, OR CONSEQUENTIAL OR PUNITIVE
DAMAGES, EVEN IFWE SHALL HAVE BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGE. Excopt ag may be imited by
applicable law, you agree tolndemnify us and hold us harmiess
{inciuding the paymant ofattorneys’ raasonable fees, costs and
expenses) against all liabilityto third parties arising out of or in
connection with the terms andconditions of this Agraement or the
services provided hersunder orotherwise pursuant to your
instructions, This provision survives thetarmination of this Service
andfor Agresment, .
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