AMERICAN CIVIL LIBERTIES UNION
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Via email
October 29, 2017

Mayor Eric Garcetti
200 N. Spring St.
Los Angeles, CA 90012

Councilmember Gilbert Cedillo
Councilmember Paul Krekorian
Councilmember Bob Blumenfield
Councilmember David E. Ryu
Councilmember Paul Koretz
Councilmember Nury Martinez
Councilmember Monica Rodriguez
Councilmember Marqueece Harris-Dawson
Councilmember Curren D. Price, Jr.
Councilmember Herb J. Wesson, Jr.
Councilmember Mike Bonin
Councilmember Mitchell Englander
Councilmember Mitch O'Farrell
Councilmember Jose Huizar
Councilmember Joe Buscaino

Los Angeles City Council

200 N. Spring St.

Los Angeles, CA 90012

RE: City Council File 17-1127
Dear Mayor Garcetti and City Council Members:

| write on behalf of the American Civil Liberties Union of Southern California (“ACLU
SoCal”) regarding the proposed ordinance before the Los Angeles City Council that would make
it illegal to carry items to a protest or public demonstration that are both central to the public’s
ability to express itself under the First Amendment and legal when carried at other public events.
The ACLU SoCal strongly opposes the proposed ordinance and urges City Council to reject the
ordinance for the reasons described below.

First, this ordinance is a red herring. The focus in both City Council proceedings and in
statements by City Council to the media has been on disallowing “weapons” at protests. But
many if not most of the items properly characterized as “weapons”—guns, knives, nunchuks,
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etc.—are already illegal to possess publicly, whether at a protest or not.> This ordinance does
not impact the legality of those items and is unnecessary to protect the public from individuals
who would these items to inflict harm at protests or other public demonstrations.
Councilmember Englander, who proposed this ordinance, as well as others, have employed the
rhetoric of protecting the public from dangerous weapons at protests, but the primary effect of
this ordinance above and beyond existing law is to criminalize the possession of signs that are
not sufficiently “soft” or commonly-possessed items such as soda bottles.

Second, we have grave concerns about the legality of an ordinance that criminalizes items
at protests that are not regulated at other public gatherings and are central to the public’s ability
to engage in protected First Amendment expression, such as signage. The City Attorney
represented to the Public Safety Committee that Los Angeles Municipal Code Section 55.07—
the section amended by this ordinance—previously had been upheld against First Amendment
legal challenges and the proposed ordinance represents a mere expansion of the already-existing
list of prohibited items, with each new item supported by a factual basis for its inclusion. This is
a tenuous position. The existing law prohibits one item: wood exceeding certain dimensions.
The proposed ordinance would add eleven new categories of prohibited items, most of which
exclude multiple items. The City Council file includes only a short summary of violent incidents
that occurred at past demonstrations—none of which took place in Los Angeles, nor involved
many newly-prohibited items in the proposed ordinance. The challenge presented in Vlasak v.
Superior Court, 329 F.3d 683 (9th Cir. 2003)—the case apparently referenced by the City
Attorney—was therefore based on an entirely different factual record and an entirely different set
of prohibitions. The suggestion that the ruling in Vlasak renders the proposed ordinance legally
sound is not credible.

Finally, the practical effect of this ordinance will not only be to unnecessarily stifle
expression that is at the heart of the First Amendment, but also to unnecessarily criminalize
engaging in commonplace behavior that individuals will not reasonably know has been legislated
into a public safety risk. At the Public Safety Committee hearing, Councilmember O’Farrell
reviewed the list of proposed prohibited items and recognized that many of those items are
crucial tools of expression. He specifically noted that he “could not imagine a successful
Women’s March without many of these prohibited items.” This is precisely why this ordinance
should not be approved.

Councilmember O’Farrell additionally went on to express concern that—because of the
commonplace nature of the prohibited items and their centrality to expressive speech—
undocumented residents of Los Angeles may not realize that they are breaking the law when they
engage in demonstrations on “DACA” or other issues that are central to their lives. The
ordinance’s statement that pre-arrest warnings will be given “when feasible” is insufficient to
protect against this likely result. Serious immigration consequences should not result from the
peaceful exercise of anyone’s First Amendment right. And even for those who do not fear

! See, e.g., Cal. Penal Code §§ 25850(a); 25400; 24410; 24510; 33215; 31500; 24610; 24710; 33600 (all prohibiting
types of firearms in public); 20310; 21110; 20410; 20610; 20910; 20510; 21310 (all prohibiting types of knives,
swords, or other bladed devices); 21810 (prohibiting nunchucks or martial arts weapons).
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immigration consequences, arrest and possible criminal prosecution, even for a misdemeanor, is
a serious outcome for any Angeleno. City Council should not criminalize activity and items—
particularly only when possessed in conjunction with protected First Amendment activities—that
do not independently pose a risk to public safety and are central to an individual’s ability to
exercise his or her rights.

For these reasons, ACLU SoCal urges the City Council to reject the proposed ordinance.

Sincerely,

S bt Jebroee
Melanie Ochoa
Staff Attorney for Criminal Justice and Police Practices
ACLU of Southern California
Tel.: (213) 977-9500 x 233
Email: melanie@aclusocal.org
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OPINION

Curtailing the freedom of assembly
in Los Angeles

Photo by Cindy Yamanaka, Orange County Register/SCNG
Two ‘Onward America ‘supporters are among those at a small rally at Laguna Beach’s
Main Beach on Sunday, Oct. 22.

By ERIC PREVEN and JOSHUA PREVEN |
October 28, 2017 at 6:10 pm
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Even as hundreds of cases of sexual assault against women by male executives have
come to light over the past few weeks, the Los Angeles City Council’s Public Safety
Committee voted last Tuesday to curtail sharply the freedom of Angelenos to carry
two of the most common weapons of self-defense against sexual assault — pepper

spray and Mace.

Citing eruptions of violence at public demonstrations around the nation, including
in Berkeley and Laguna Beach, Public Safety Committee Chairman Mitchell
Englander proposed an ordinance to prohibit individuals from carrying pepper
spray, Mace and a variety of other objects when those individuals are “attending or

participating in any demonstration, rally, protest, picket line or public assembly.”

Paradoxically, under the proposed law, if a rally against sexual assault were held in
downtown L.A., it would be off-limits to women unwilling to relinquish what they
may consider to be their only means of defense against such assault.

The proposed ordinance — being overbroad and failing to provide a specific
definition of “demonstration, rally, protest, picket line or public assembly” —
would be a step toward implementing a “stop-and-frisk” policy for public
gatherings and so would have a chilling effect. Police already have the authority to
arrest violent protesters. They don’t need help from the City Council. The
ordinance should be rejected this coming Tuesday when it will go before the full

council for a vote.

In June, Eric Preven and Joshua Preven won the LA Press Club award for Online
Political Commentary.
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Preven

Join the Conversation

We invite you to use our commenting platform to engage in insightful
conversations about issues in our community. Although we do not pre-
screen comments, we reserve the right at all times to remove any
information or materials that are unlawful, threatening, abusive,
libelous, defamatory, obscene, vulgar, pornographic, profane, indecent
or otherwise objectionable to us, and to disclose any information
necessary to satisfy the law, regulation, or government request. We
might permanently block any user who abuses these conditions.

If you see comments that you find offensive, please use the “Flag as
Inappropriate” feature by hovering over the right side of the post, and
pulling down on the arrow that appears. Or, contact our editors by
emailing moderator@scng.com.
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