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AMENDMENTS to PLANNING CODE SECTIONS 12.22 & 12.24 

Honorable Chairman and Members of the Committee: 

To amend the Planning Code Ordinance, the Planning Commission reported that Charter Sections 5 56 and 55 8 
require Findings, In order to Constitutionally-justlty the Amendments. 

However, the City Charter and Constitution, Laws, and Courts of the United States and California defme what is 
required for the City to establlsh the proof of necessity for publlc safety and welfare, enabling imposition or 
amendment of restrictions on property owners without the necessity for just compensation therefor. 

If Findings for the amendments do not comply per the Constitutional and Statutory legal requirements, the 
affected property owners are entitled to just compensation therefor. 

Thus It Is Imperative that the City's Findings satlsty the Constitutional requirement, so the City will not be 
liable for just-compensation (due to the relaxed requirements) for the affected property owners. 

The Findings set forth In Planning Department's Recommendation Report, and adopted by the Planning 
Commission July 28, 2010, do not satisfy Constitutional and Statutory requirements for amending the 
Planning ordinance without payment of just compensation to all property owners formerly restricted by 
the existing ordinance, for the accumulated period of the ordinance to be amended. 

So, the City will not escape just compensation in a court of law unless Planning's Findings are amended. 

Defects 

Findings must prove the case with substantial evidence. Reference to a goal of a Charter Is not a legally
gennane fact; reference to a goal which is different from the language and intent of the amendment carmot 
be gennane. To be legally-gennane, the Finding must prove that the amendments corrects an injury to 
property owners which did not occur to other property owners of similar class and locale, and do not 
provide an unconstitutional "special prlvllege" to any property owner. 

However, the "policy objectives" set forth in the Department's Findings refer only to "development of mixed-use 
boulevards where existing or plarmed major transit facilities are located"; but the amendments do not limit 
the ordinance to such boulevards and do not prove amendments are required for public safety or welfare. 

Also, there is no proof provided that such amendments will "provide for the stability and enhancement of 
multi-family residential, mixed-use, and/or commercial areas of the city". 

Finally, there Is no proof provided that the Planning Commission policy to "demand walkable city whereby 
commercial uses are co-located with residences" requrres the specific amendments to make the City safer 
or to promote the public welfare. 

Unless these defects are cured, the amendments will cause a potential economic catastrophe for the City. 
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"Variance" as legally-defmed 

Black's Law Dictionary defines "variance", as set forth In the context of zoning codes: 
"2. Variance- A license or official authorization to depart from a zoning law. Also termed in sense 2 'zoning 
variance'". 

Amendment to an existing zoning law Is a "departure from a zoning law"; It constitutes a "variance". 

California Government Code Section 65906 controls "departures from zoning laws" by codifying what 
constitutes a "constitutional" injury, to permit a variance without payment of just compensation. It 
presc1ibes: 

"65906. Variances from the terms of the zoning ordinances shall be granted only when, because of special 
circumstances applicable to the property, including size, shape, topography, location or surroundings, the 
strict application of the zoning ordinance deprives such property of privileges enjoyed by other 
property in the vicinity and under identical zoning classification. 
"Any variance granted shall be subject to such conditions as will assure that the adjustment thereby 
authorized shall not constitute a grant of special privUeges Inconsistent with the Umitations upon other 
properties In the vicinity and zone In which such property Is situated. 
"A variance shall not be granted for a parcel ofpropertywhich authorizes a use or activity which Is not 
otherwise expressly authorized by the zone regulation governing the parcel of property. The provisions 
of this section shall not apply to conditional use permits." 

"65906.5. Notwithstanding Section 65906, a variance may be granted from the parking requirements of a 
zoning ordinance in order that some or all of the required parking spaces be located olfsite, including locations 
in other local jurisdictions, or that in-lieu fees or facilities be provided instead of the required parking spaces, 
if both the following conditions are met: 
"(a) The variance will be an incentive to, and a benefit for, the nonresidential development. 
"(b) The variance will facilitate access to the nonresidential development by patrons of pubUc transit 
facilities, particularly guideway facilities." 

Section 65906 was incorporated into Charter Section 562( c). The Findings set forth therein must be Interpreted 
consonant with Section 65906. This ordinance amendment, constituting a "variance" from the existing 
Zoning Code, requires just compensation to the requisite property owners for the entire term of the 
restrictions to be relaxed unless legally-germane Findings permit escape therefrom. 

Lawsuits by "Injured property owners", on account of enduring the long-standing restrictions which the 
Planning Department now clazms were not really ;usttfied (ergo the amendments), could result In such 
massive penalties to the City that it may have to cease all operations. 

Just because property owners are or may be afraid to assert their rights to just compensation for City acts which 
"injure" them according to Constitution and laws does not permit a "just and fair" City to "abuse" them by 
amendment without legally-enabling Findings. 

Conclusion 

This Committee must send the amendment back to the Department for Findings that properly-protect the City. 

c: Interested parties 
B&F Committee 

Respectfully submitted, 

~!2('tt~( t." 

J. H. McQuiston, Affected Property Owner 
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