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Dear President Wesson and Council Members: 
 
This office represents the Elizabeth McGrath Johansing Partnership, LLP, owner of the 
property at 920 North Eubank Avenue (the ”Subject Property”) and the Applicant in the 
above-referenced matter.  
 
On April 9, the Council PLUM Committee recommended that the appeal in the above-
referenced matter be granted, based upon adopted Findings of Fact.  For the reasons set 
forth below, the Findings of Fact adopted by the PLUM Committee are in stark 
contradiction to the facts and circumstances of this case, as documented both by the 
Zoning Administrator’s November 15, 2012 Findings of Fact as well as in previous 
correspondence from this office dated March 28 and April 2, 2013.  Reference is made to 
these documents, which are already contained in the Council File for this matter. 
 
We urge the City Council to consider the evidence in this case, and to uphold the Zoning 
Administrator’s determination.  The PLUM Committee’s Findings of Fact do not support 
a contrary decision. Further, we urge the City Council to reflect on the legal ramifications 
of denying the Applicant all economically reasonable use of the Subject Property. 
 
For ease of reference, the language of the PLUM Committee’s Findings of Fact is set 
forth in italicized text below, followed by discussion and evidence in response. 
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1.   The strict application of the provisions of the Zoning Ordinance will 
not result in practical difficulties or unnecessary hardships 
inconsistent with the general purpose and intent of the zoning 
regulations. 

 
The subject property is zoned (Q)RD3-1XL-O and its use for industrial 
activities has been constrained, like its neighbors, by this residential 
zoning and land use for more than 22 years.  Consistent with other 
properties in the vicinity, the property owners enjoyed a grandfathered 
right to non-conforming industrial use until the use was discontinued “two 
or three years ago” (ZA 2011-2387, pg. 18).   

 
In 1986, the Subject Property was downzoned from M1 (Industrial) to [Q]RD-3 (Multi-
Family Residential) as part of the City’s AB 283 program, a change that occurred without 
the knowledge of the Applicant at the time.  Despite the 1986 rezoning effort, the area in 
the vicinity of the Subject Property has not transitioned from its industrial character in the 
intervening 27 years. Not all of the properties in the vicinity of the Subject Property are 
operating as grandfathered non-conforming uses. Directly across the street from the 
Subject Property is the Warren E&P facility, which was established in 1972 and currently 
operates under a 2008 Zoning Determination (ZA 20727-PA2) that is a revision of a 
previous Zoning Determination approved by the City in 2006 (ZA 20725).  Under the 
City’s recent approvals, new wells and well cellars were constructed, and this facility can 
extract oil from up to 540 wells, at a total of 5,000 barrels of oil per day. Neither the 2006 
or 2008 Zoning Determinations for this facility have sunset dates for termination of 
permit rights and thus this facility will remain in operation for the foreseeable future.  
 
The Applicant has owned the subject property since 1974.  The Subject Property has been 
used for industrial purposes since 1940, and was originally an oil facility.  The Subject 
Property was subsequently used as a truck depot, and more recently leased for use as a 
boat storage yard.  In 2010, after a lengthy process, the boat storage tenant was evicted 
and removed from possession of the subject property for non-payment of rent.  Since the 
date that this eviction was completed, the Applicant has worked diligently to find another 
tenant to use the subject property in a productive manner.  These facts do not constitute 
an abandonment of a legal non-conforming use.  Regarding non-conforming use of land, 
the Zoning Code provides that “[if] the use is discontinued for a continuous period of one 
year, it shall not be reestablished.” See LAMC §12.23(C)(2)(d).  However, the California 
Supreme Court has held: 
 

The term "discontinued" in a zoning regulation dealing with a nonconforming use 
is sometimes deemed to be synonymous with "abandoned." Cessation of use alone 
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does not constitute abandonment. "[A]bandonment of a nonconforming use 
ordinarily depends upon a concurrence of two factors: (1) An intention to 
abandon; and (2) an overt act, or failure to act, which carries the implication the 
owner does not claim or retain any interest in the right to the nonconforming use. 
Mere cessation of use does not of itself amount to abandonment although the 
duration of nonuse may be a factor in determining whether the nonconforming use 
has been abandoned.”  See Hanson Bros. Enterprises v. Bd. of Supervisors (1996) 
12 Cal.4th 533, 569.  
 

The question of whether cessation of use is voluntary is critical to determine whether the 
use was “abandoned”. See Hill v. City of Manhattan Beach (1971), 6 Cal.3d 279; City of 
Fontana v. Atkinson (1956), 146 Cal.App.2d (1956).  The decision by the Applicant to 
evict a non-paying tenant did not begin a period of discontinuation or abandonment of the 
industrial use of the Subject Property.  Under the PLUM Committee’s expressed logic, 
the Applicant would be forced to keep a non-paying tenant indefinitely in order to avoid 
losing rights to continue the use.  This is an absurd result and inconsistent with 
established law in California. 
 

However, the Wilmington Community Plan exhibits a land use pattern in 
this vicinity that transitions land use north of Anaheim from light industrial 
(MR2-1VL) to low medium residential (RD3-1XL) to low residential (R1-
1XL) within the distance of approximately three city blocks.  It is the intent 
of the plan to restrict industrial uses north of Anaheim.  The introduction of 
a new industrial entitlement in the area would undermine the existing 
zoning scheme and provide a legal land use privilege which neighboring 
properties do not enjoy. Charter section 562 states, in part, “a variance 
shall not be used to grant a special privilege or to permit a use 
substantially inconsistent with the limitations upon other properties in the 
same zone and vicinity.”  

 
As described above, the requested Zone Variances do not seek a “new industrial 
entitlement” for the use of the Subject Property.  The proposed use described in the 
Findings of Fact is consistent with prior use of the site which has continued since the 
1940s and has not been discontinued or abandoned by the Property Owner.  With the 
exception of the PLUM Committee’s discriminatory recommendation in this matter, the 
City of Los Angeles has not implemented the adopted Wilmington Community Plan in a 
way that restricts industrial uses north of Anaheim Street.  See ZA 2075-O (PA1 and 
PA2) (Warren E&P) and ZA 2009-4046 (1540 Eubank Avenue).  See also ZA 2008-2527 
(1004 E. Pacific Coast Highway, variance approved to allow truck sales in C2 Zone, 
across an alley from R1 neighborhood), ZA 98-0048 (929 E. Pacific Coast Highway, 
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variance to allow truck and trailer parking in [Q]RD2 Zone, adjacent to R1 
neighborhood).   
 
We are not aware of any application for zoning relief to allow a truck/trailer use in a 
Residential zone north of Anaheim Street that the City has denied.  As indicated above, 
neighboring properties (with the exception of Warren E&P) are operating industrial uses 
that are not subject to permit conditions or sunset provisions, as would be the case with 
the Subject Property.  The requested Zone Variances are not a grant of a special privilege 
not enjoyed by neighboring properties, but a limitation on the use of the Subject Property 
that is not being applied to adjacent properties with similar uses.  When the 5-year term 
of the Zone Variances expires, these adjacent industrial uses will still be in operation. 
 

The subject parcel does not exhibit any unique physical characteristics, 
and is described in the determination as a relatively flat, inverted “L” 
shaped-lot that measures approximately 53,808 square feet, a rectangular 
configuration with street access and improvements similar to other 
properties in the vicinity.  While the applicant has stated “that it is difficult 
to obtain financing for residential development at the subject site (pg.18), 
the Zoning Administrator erred in her determination that this difficulty or 
hardship was an appropriate basis for a variance to permit a container 
storage yard  on the property.  In fact, it is a difficulty and hardship that 
many properties in the vicinity share.  

 
The size, shape and access of the Subject Property is not at issue in this case, and these 
factors are not the supporting justification cited in the Zoning Administrator’s Findings of 
Fact in support of the Zone Variances. Instead, the Zone Variances are justified by the 
Zoning Administrator based upon (1) the past use of the Subject Property (ZA2011-2387, 
pg. 18); (2) surrounding and nearby truck and container uses that have been permitted by 
the City of Los Angeles outside the M3 zone (ZA2011-2387, pg. 18-20) and (3) severe 
restrictions on the potential for residential development consistent with the R3 zone 
designation as a result of these surrounding industrial uses.  The challenges associated 
with “difficulty in obtaining financing” for residential development were not a significant 
basis for the Zoning Administrator’s Findings of Fact.  Instead, the Findings of Fact 
recognize that the site “is not conducive to building homes” for the reasons cited. 
(ZA2011-2387, pg. 19).  Given the special circumstances cited by the Zoning 
Administrator that pertain to the Subject Property, future residential development of the 
Subject Property will not be simply difficult, it will be impossible.   
 
2.   There are no special circumstances applicable to the subject 

property such as size, shape, topography, location or surroundings 
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that do not apply generally to other property in the same zone or 
vicinity. 

 
Like all of the other properties in the immediate vicinity of the subject 
property, it is zoned (Q)RD3-1XL-O with a Low Medium Residential land 
use designation.  This zoning and land use designation have been in 
place since the City underwent a city-wide re-zoning under AB283 in 
1991.  The zoning and land use were reviewed and affirmed in the 
subsequent update to the community plan which was completed in 1999. 
The Zoning Administrator erred in her assessment of the current uses of 
adjoining properties and her characterization of the uses as being 
“industrial use similar to the proposed project” (pg. 18).  Like the subject 
property, adjoining properties have grandfathered rights to existing non-
conforming use, provided that they are not expanded or extended in any 
way (LAMC12.23 C1 (c)(1); or that the use is not changed, except to a use 
which conforms to the regulations of the zone in which the land is located 
(LAMC 12.23 C1 (c)(2). 

 
As described in the Zoning Administrator’s Findings of Fact, the properties surrounding 
the Subject Property are used for industrial purposes. These uses that have been present 
for decades and remain to this day.  The property to the north is the location of the Ancon 
Marine Truck Parking facility.  The U.S. Customs and Military Vehicle Container and 
railyard facility is located immediately to the east, and an oil field and trucking operation 
is located on the parcel to the south.  These uses are similar to the use proposed on the 
Subject Property, save for the operational conditions approved by the Zoning 
Administrator which do not apply to these adjacent operations. Directly across the street 
to the west is the Warren E&P oil facility, expanded under permits issued by the City in 
2006 and 2008.  Two-hundred (200) feet to east of the Subject Property is the Burlington 
Northern Santa Fe (BNSF) railroad line connecting the Watson Yard to the Port of Los 
Angeles, along McFarland Avenue.  The PLUM Committee’s Findings of Fact are in 
clear error, especially in regard to the Warren E&P facility, which was expanded and 
extended in its use by the City, notwithstanding the RD3 zoning designation applicable to 
that property. 
 

The Zoning Administrator erred in her assessment and written 
determination that activities and “similar” uses observed in the field were 
lawful.  A review of Building and Safety citation records available through 
the Department of City Planning’s Zoning Information Mapping System 
(ZIMAS), identifies several adjoining properties with Orders to Comply, 
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dating from 2006, when the City established additional regulations of open 
storage uses in industrial areas under CPC2003-6962. 
 

The Zoning Administrator’s determination regarding the “lawful” nature of adjacent 
industrial uses is correct.  As the Zoning Administrator’s Findings of Fact indicate, all 
surrounding uses were lawfully established as industrial uses in conformance with the 
zoning regulations that existed at the time, and remain as lawful non-conforming uses.  
The fact that there may be records of past building code violations on one or more of the 
surrounding parcels is of no bearing on the issue of whether non-industrial uses exist 
“lawfully” for zoning purposes.  Section 12.27 of the LAMC does not make the 
continuation of non-conforming uses as “lawful” enterprises subject to the presence or 
absence of code violations on the property in question or surrounding properties.  Instead, 
the City has traditionally treated the existence of Notices of Violation or Orders to 
Comply on operations in Wilmington as a justification to grant variances and other 
zoning relief as a means of rectifying past violations. See ZA 2075-O (PA1 and PA2) 
(Warren E&P) and ZA 2009-4046 (1540 Eubank Avenue).  See also ZA 2008-2527 
(1004 E. Pacific Coast Highway, variance approved to allow truck sales in C2 Zone, 
across an alley from R1 neighborhood). 
 

As noted in the determination, several properties in the immediate vicinity 
have dual zoning (Q)RD3-1XL-O and (Q)MR2-1VL-O, further complicating 
the implementation of the intent of the regulations. 

 
This fact does not pertain to the Subject Property, except as a complicating factor in the 
transition of the 900 block of Eubank Avenue to residential use in conformity with the 
RD3 zoning designation.  To the extent that the dual-zoning designations applicable to 
nearby properties is relevant, it is a factor that supports the Findings of Fact adopted by 
the Zoning Administrator. 
 

Charter section 562 states” a variance shall not be used to grant a special 
privilege or to permit a use substantially inconsistent with the limitations 
upon other properties in the same zone and vicinity.”  By approving the 
variance, the Zoning Administrator did extend a special privilege to the 
subject property by expressly permitting a land use and specific industrial 
activity (cargo container storage) which is otherwise not permitted in either 
the residential or industrial properties in the area. 

 
The Finding of Fact adopted by the PLUM Committee that cargo container uses are not 
“permitted” on properties in the area is erroneous on its face.  These uses are established 
and ongoing on adjacent properties, and this has been the case for decades 
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notwithstanding their non-conforming status under the City’s zoning regulations.  The 
requested zone variances for the Subject Property do not represent a “grant of special 
privileges” not enjoyed by surrounding properties.  The PLUM Committee’s Findings of 
Fact confuse the concept of “permitted” with “legal non-conforming.” As explained 
above, such uses are equally permitted on the Subject Property, because trucking and 
storage operations have been conducted at the site for decades have never been 
abandoned by the Applicant. 
 
3.   Such variance is not necessary for the preservation and enjoyment 

of a substantial property right or use generally possessed by other 
property in the same zone and vicinity but which, because of such 
special circumstances and practical difficulties or unnecessary 
hardships, is denied the property in question. 

 
This property’s use for industrial activities has been constrained, like its 
neighbors, by residential zoning and land use for more than 22 years.  
Consistent with other properties in the vicinity, the property owners 
enjoyed a grandfathered right to non-conforming use until the use was 
discontinued “two or three years ago”.   

 
As explained above, as a matter of California law, the Applicant has not discontinued or 
abandoned the right to continue use of the Subject Property for truck and container 
storage.  The only distinction between the Subject Property and neighboring parcels with 
similar uses is the fact that the Applicant sought City approval of zone variances (with 
the associated conditions of approval) to continue these uses.  The neighboring parcels 
are continuing similar uses without any conditions of approval protective of Wilmington 
residents.   
 

The Zoning Administrator erred and abused her discretion by suggesting 
that the variance would be consistent with prior grants which have allowed 
the continued use of cargo container yards in the project vicinity.  Case 
ZA92-1289 (ZV) concerning property located at 901 Dominguez Avenue is 
located within approximately 750 feet from the subject site.  However, the 
grant is limited to truck parking and bases the entitlement on the unique 
characteristics of the parcel, which is irregularly shaped and “limited by its 
narrowness.   . . . It was first used as a railroad right of way  . . .and has a 
major gas line and two oil wells on it . . .adding to the special 
circumstances that do not apply to other properties in the same zone or 
vicinity” (ZA 92-1290, page 5). 
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The subject parcel does not share any of those unique characteristics, and 
is described in the determination as a relatively flat, inverted “L” shaped-lot 
that measures approximately 53,808 square feet, a rectangular 
configuration with street access and improvements similar to other 
properties in the vicinity. 
 

The size, shape and access of the Subject Property is not at issue in this case, and these 
factors are not the supporting justification cited in the Zoning Administrator’s Findings of 
Fact in support of the Zone Variances. Instead, the Zone Variances are justified by the 
Zoning Administrator based upon (1) the past use of the Subject Property (ZA2011-2387, 
pg. 18); (2) surrounding and nearby truck and container uses that have been permitted by 
the City of Los Angeles outside the M3 zone (ZA2011-2387, pg. 18-20) and (3) severe 
restrictions on the potential for residential development consistent with the R3 zone 
designation as a result of these surrounding industrial uses.  The fact that other properties 
in the vicinity are possessed with different special circumstances justifying a grant of a 
variance is not relevant to the adequacy of the Findings of Fact adopted by the Zoning 
Administrator.   The Findings of Fact adopted by the PLUM Committee do not address, 
much less rebut, the existence of the special circumstances cited by the Zoning 
Administrator that pertain to the Subject Property. 
 

Case ZA 2009-4046(ZV) concerning property located at 1540-1550 North 
Eubank is not comparable in that the property is located almost a mile 
north of the subject site, and concerns a variance for a container storage 
yard located in an industrial zone and land use category, not a container 
storage yard in a residential zone and land use category. 

 
Case ZA 2009-4046, approved by the City in 2010, allows the continued operation of a 
container storage facility at 1540 Eubank, This site is directly across the street from 
property zoned R-1 and developed with single-family residences. This site is zoned MR2, 
but under the Zoning Code open container storage is not permitted in the MR2 Zone 
without a variance.  Unlike the approvals granted by the Zoning Administrator for the 
Subject Property, the operation at 1540 Eubank was not conditioned to provide 
landscaping improvements or a wall to buffer adjacent residential uses.  Instead, the 
frontage along Eubank Avenue at this location is improved with a chain link fence and 
containers are stacked 3-4 high. This site is approximately 9.43 acres, nearly seven times 
larger than the Subject Property, and accommodates many more trucks and containers 
than would the Subject Property.  Unlike the Subject Property, this site was not required 
by the City to be paved to reduce airborne particulate and soil/water contamination.  We 
struggle to grasp how the City could issue an approval in the matter of Case ZA 2009-
4046, overlooking recognized issues of conflicts with adjacent single-family residences 
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across the street, while denying a lesser degree of zoning relief to the Subject Property.  
This is an obvious example of disparate treatment that leads us to conclude that the City 
is practicing unlawful discrimination in the administration of its zoning regulations. 
 
4.   The granting of the variance will be materially detrimental to the 

public welfare or injurious to the property or improvements in the 
same zone or vicinity in which the property is located. 

 
The Zoning Administrator erred in her characterization of the property as a 
“prime area that represents an industrial center”.  In fact the Wilmington-
Harbor City Community Plan clearly delineates lands south of Anaheim 
and east of Alameda as the consolidated industrial districts within the 
community of Wilmington.  The Wilmington Community Plan continues a 
land use pattern in this vicinity that transitions land use north of Anaheim 
from light industrial (MR2-1VL) to low medium residential (RD3-1XL) to 
low residential (R1-1XL) within the distance of approximately three city 
blocks.  It is the intent of the plan to restrict industrial uses north of 
Anaheim.  The introduction of a new industrial entitlement in the area 
would undermine the existing zoning scheme and provide a legal land use 
privilege which neighboring properties do not enjoy. 

 
The area surrounding the Subject Property is industrial and will remain so for the 
foreseeable future as a result of the City’s recent planning decisions. The City has taken 
recent actions in 2006 and 2008 to intensify and add permanency to the Warren E&P 
operation, which is also a legal non-conforming use in the [Q]RD3 Zone. Having made 
the decision to intensify and consolidate oil extraction operations in Wilmington at the 
Warren E&P site across the street from the Subject Property, the City cannot not now 
deny the Applicant the reasonable use of the site under the pretense that the land use 
pattern envisioned by the Community Plan will implemented. 
 

Further, the Zoning Administrator erred in her determination that the use 
would not be materially detrimental to the public welfare, by 
underestimating the intensity of the proposed industrial use and its 
resulting environmental impacts on existing residential properties, nearby 
ball fields and local residents.  While the determination describes the use 
as “8 trucks bringing empty/loaded containers from the ports to the yard” 
(pg. 20), these are trips at night, and will add the myriad of noises (breaks, 
downshifting, back up beeping indicators, metal doors opening and 
shutting, voices) and nightime illumination (on site lighting and truck 
headlights) to a residential neighborhood that is already burdened with 
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sound and noise from the neighboring oil extraction facility.  The proposed 
mitigation conditions identified in Environmental Case No. 2011-2388-
MND and the additional conditions of the Zoning Administrator are general 
in nature and do not reflect adequate understanding of the actual impact 
of the proposed use, and therefore can not assure that the use will not be 
detrimental to the public welfare. 

 
The Zoning Administrator did not underestimate the intensity of the use proposed on the 
Subject Property.  Instead, the Zoning Administrator’s decision imposes conditions of 
approval that are more restrictive than the City has applied to any other similar facility in 
Wilmington.  As explained above, similar conditions have not been approved for truck 
and container storage facilities significantly closer to residential uses than the Subject 
Property.  See Case ZA 2009-4046 (1540 Eubank Avenue).  The proposed project will 
not have impacts to surrounding residences greater than the impacts caused by the 
expanded Warren E&P, which is closer to the same residences in question.  The ballfield 
referenced in the PLUM Committee Findings of Fact was approved by the City in 1982, 
well after industrial uses on the Subject Property and the Warren E&P site were 
established.  See Case CUZ 82-117.  The ball field is physically separated from the 
Subject Property by the Warren E&P facility.  This fact is referenced by the Zoning 
Administrator’s Findings of Fact, at p. 10. 
 
The Mitigated Negative Declaration prepared for the Project (Environmental Case No. 
2011-2388-MND) identifies that aesthetic concerns, noise issues, traffic and circulation, 
and nighttime lighting are potentially significant impacts of the project, unless 
enforceable mitigation measures and conditions of approval are adopted.  Such conditions 
and mitigation measures are identified in the Zoning Administrator’s decision, and are 
not general in nature.  The conditions of approval and mitigation measures are specific to 
the proposed property and operation, and are consistent with City practice in similar 
situations.  The Mitigated Negative Declaration was prepared by City staff, and the City 
bears responsibility for the adequacy of this document pursuant to CEQA.  See Public 
Resources Code §21080(c). Astonishingly, the PLUM Committee Findings of Fact make 
an express finding that the Mitigated Negative Declaration is inadequate, despite the 
City’s legal obligations.  While we dispute this assertion, to the extent that this is the 
position of the City, the City cannot make the Applicant bear responsibility for the City’s 
failure to satisfy its obligations under CEQA, by citing the City’s alleged failures as a 
grounds for denying the requested zoning relief. 
 
We submit that the proposed truck and container storage facility on the Subject Property 
is more protective of the public welfare of the residents of Wilmington than any other 
similar operation in the area, based upon a comparison of the conditions of approval 
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imposed by the City.  The PLUM Committee’s Findings of Fact do not describe with 
particularity any basis upon which to draw the opposite conclusion.  
 
5.   The granting of the variance will adversely affect the land use 

element of the General Plan. 
 

The Wilmington-Harbor City Community Plan Map designates the property 
for Low Medium I Residential land uses with corresponding zones of R2, 
RD3, RD4, RZ3, RZ4, RU, and RW1 and Height District No. 1XL.  The site 
is located within the Department of Conservation, Division of Oil and Gas 
Clearance (ZA 1195).  The Zoning Administrator erred and abused her 
discretion by finding that Plan Text does not specifically address container 
yard facilities (pg. 21).  In fact, the Wilmington-Harbor City Community 
Plan, as amended by CPC2003-6962, provides very specific policy 
instruction concerning the appropriate placement and regulation of 
container yard facilities in Wilmington. 
 
The granting of the variance would contradict several stated policies within 
the Wilmington-Harbor City Community Plan: 
 

“Section 3-1.3  Require a transition of industrial uses, from 
intensive uses to less intensive uses, in those areas in proximity to 
residential neighborhoods.” 

 
Section 3-1.5  “Cargo container storage facilities shall have direct 
access from major or secondary highways or through industrial 
areas with no access to such facilities through residential areas. 
Container storage facilities shall provide landscaped buffering, 
height limitations and noise and view mitigation measures 
protecting nearby residential areas, and no container storage shall 
be permitted within 300 feet of any residential zone. Even though 
irrigation in some areas may not be feasible or allowed, it is the 
policy to encourage landscaping with xeriscape sensitive plants.” 
(emphasis added) 

 
Eubank Street, north of Anaheim, has a local street designation and 
thus the proposed project can not comply with the “direct access 
from major or secondary highways” requirement.  Even if we 
disregard the fact that the subject property is zoned for residential, 
there are 2 single family dwellings within 300 feet of the subject 
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site, 15 residential dwellings within 350 feet of the subject site and 
32 residential dwellings within 500 feet of the subject site, which 
contradicts the requirement that “no container storage shall be 
permitted within 300 feet of any residential zone”. 

 
Further, the variance conditions as proposed, also do not comply 
with the design guidelines for industrial/residential interface areas 
found in Chapter 5 of the Wilmington-Harbor City Community Plan. 

 
The Zoning Administrator’s disregard of the policy instruction in the 
Wilmington-Harbor City Community Plan resulted in a 
determination that would adversely affect the land use element of 
the General Plan and must be overturned. 

 
Notwithstanding the Residential designation given the Subject Property under the 
Community Plan, the Subject Property is not suitable for residential use under current 
conditions, and is not likely to be developable for residential use in the foreseeable future.  
The Subject Property is surrounded by industrial uses, some intensive in nature, that 
would preclude opportunities for residential use at this location.  As explained above, the 
City has seen to it that this land use pattern will continue indefinitely, through its recent 
permit approvals for the expansion of the Warren E&P facility.  
 
The Zoning Administrator’s decision does not state that the “Plan Text does not 
specifically address container yard facilities” as stated by the PLUM Committee’s 
findings.  Instead, the referenced page of the Zoning Administrator’s Findings of Fact 
(Page 21) states that “[t]he Plan Text does not specifically address a variance to allow 
container yard facilities.”  This is true statement, and the Zoning Administrator’s decision 
expressly notes the authority to grant zoning relief through a variance approval.  The 
Community Plan does not preclude this. 
 
With respect to Section 3-1.3 of the Community Plan (Require a transition of industrial 
uses, from intensive uses to less intensive uses, in those areas in proximity to residential 
neighborhoods), the PLUM Committee’s Findings of Fact fail to reconcile this goal with 
the City’s approval of the Warren E&P expansion – an action that stymies the attainment 
of this goal not only with respect to that property, but the Subject Property as well. 
 
Section 3-1.5 is satisfied by the proposed project.  Truck movements on Eubank Avenue 
to and from the Subject Property will access Anaheim Street without cut-through 
movements on residential streets.  See Condition of Approval 11, prohibiting northbound 
movements to and from the Subject Property on Eubank Avenue.  The Subject Property 
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is conditioned to provide landscaped buffering, height limitations, idling restrictions and 
noise and view mitigation measures protecting nearby residential areas.  See Conditions 
of Approval 9, 10 and 17.  Most of these conditions were not imposed on the City’s 2010 
variance approval for 1540 Eubank Avenue (Case ZA 2009-4046), even though an 
established single-family neighborhood is across the street, 50 feet from the container 
yard.  The nearest residence to the Subject Property is approximately 250 feet from the 
closest corner, and 350 feet distant from the driveway access to Eubank Avenue.  The 
nearest residence is separated from the Subject Property by another container yard to the 
north. 
 
The PLUM Committee’s Findings of Fact do not describe in any detail the manner in 
which the proposed project is inconsistent with the Community Plan’s industrial 
residential interface guidelines.  However, a review of the interface guidelines compels 
the opposite conclusion.  Standards applicable to industrial uses include height 
limitations, screening and landscaping requirements, and articulated wall and planting 
requirements.  All of these measures are required with respect to the proposed project.  
See ZA 2011-2387, pp. 2-8. 
 
Conclusion 
 
The standards for adequate administrative findings were established in the California 
Supreme Court’s rulings on Topanga Association for a Scenic Community v. County of 
Los Angeles (1974) 11 Cal.3d 506.  For findings to be adequate, the administrative record 
must contain substantial evidence that supports the agency’s conclusion. (Id., at p. 514.)  
The administrative agency “must set forth findings to bridge the analytical gap between 
raw evidence and ultimate decision…” and reveal the “analytical route the administrative 
agency traveled from evidence to action.”  (Id. at p. 515.)   “[T]he intended effect is to 
facilitate orderly analysis and minimize the likelihood that the agency will randomly leap 
from evidence to conclusions.”  (Id. at p. 516.)   Thus, in reviewing the adequacy of 
findings one asks: (1) Do the findings support the ultimate decision; (2) Is there 
substantial evidence in the record as a whole to support the finding; and (3) Is there a 
sound analytical route between the evidence in the record and the findings made? 
 
The Findings of Fact adopted by the PLUM Committee on April 9 utterly fail in this 
regard and are legally inadequate.  These findings do not support the action 
recommended by the PLUM Committee to deny the zone variances approved by the 
Zoning Administrator.  When reference to the facts and circumstances of this case is 
made, it becomes clear that the Zoning Administrator acted in accordance with her 
discretion, taking into account the special factors that support the grant of zoning relief. 
Under the circumstances applicable to the Subject Property, denial of zoning relief would 
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deprive the Applicant of the economically viable use of the property.  As both discussed 
above and described in detail in the Zoning Administrator’s Findings of Fact, this denial 
of use is not solely created by the City’s 1986 actions to rezone the property from 
Industrial to Multi-Family Residential in furtherance of a transition of use that has not 
occurred in the nearly thirty years since.   
 
We urge the City Council to consider all of the evidence in the record, and in so doing, to 
deny the appeal. 
 
 
 

Sincerely yours, 

GORDON KEMPER LLP 

By:   

 Kevin M. Kemper 

 
 
   
 
cc: Sue Chang, Zoning Administrator 

William and Nancy Hall 
  
 


