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Dear Chairman Reyes and Committee Members: 
 
This office represents the Elizabeth McGrath Johansing Partnership, LLP, owner of the 
property at 920 North Eubank Avenue (the ”Subject Property”) and the Applicant in the 
above-referenced matter.  
 
At the April 2, 2012 PLUM Committee meeting, the PLUM Committee heard public 
testimony, closed the public hearing, and continued its determination of the matter until 
April 9.  This continuance was granted in order to allow the Applicant an opportunity to 
meet with the Appellants, representatives from Council District 15, and community 
stakeholders to discuss the specific details of the proposed container storage facility at the 
Subject Property, applicable conditions of approval, and specific operational impacts of 
the proposed project that the Appellants believe have not been adequately addressed by 
the identified conditions.   This meeting was held on Wednesday, April 3, at the offices 
of one of the Appellants, Coalition for a Safe Environment (Jesse Marquez). 
 
Our intent in requesting this meeting was for us to learn how we could address specific 
community concerns through modification of the proposed operations or through 
additional conditions of approval that would become enforceable by the City.  Because 
the PLUM Committee continued its recommendation in this matter to facilitate this 
meeting, we believe that it is important for us to provide an update. 
 
The meeting was very helpful to us for understanding the general environmental and land 
use planning issues that residents in Wilmington face on a daily basis.  However, we 
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remain concerned that the Appellants have not articulated any specific concerns with the 
proposed container storage use at the Subject Property, even though granting the appeal 
requires the City Council to make express and supportable findings that the Zoning 
Administrator acted in error or abused its discretion.  We respect the general concerns 
presented by the Appellants over truck and container operations in Wilmington and the 
operations of the Port of Los Angeles that affect the community.  However, these 
generalized concerns are not a sufficient justification to deny the Applicant all reasonable 
and economically viable use of the Subject Property.  Keeping the Subject Property in its 
current vacant state for years and decades will not materially advance the City’s planning 
objectives for Wilmington or reduce effects of industrial operations on Wilmington 
residents.   
 
1. Without Specific and Documented Evidence that the Zoning Administrator 

Abused its Discretion or Acted in Error, the Appeal Cannot be Lawfully 
Granted.  Such Evidence Has Not Been Presented by the Appellants. 

 
The November 12, 2012 decision and Findings of Fact by the Zoning Administrator 
provides specific and detailed evidence in support of the requested Zone Variances.  This 
includes, but is not limited to the following: 
 

• The Subject Property is surrounded by industrial uses on all sides, all in the [Q]R3 
Zone.  The properties to the north, south and east are truck and container yards.  
The property to the west, across Eubank Avenue, is the location of the Warren 
E&P oil facility.1  

 
• The Subject Property has been used for industrial purposes since the 1940s.2 

 
• But for the departure of the previous tenant, the Applicant would continue to have 

the right to use the Subject Property as a truck depot.3 
 

• The practicality of using the Subject Property for residential use, consistent with 
the [Q]RD3 zoning designation, is virtually impossible given the prior industrial 
use of the site and continuing industrial operations on adjacent properties.4 

 
• No adverse impacts are expected to the surrounding properties.5 

 
The Appellants have had numerous opportunities to present evidence as to how these 
Findings of Fact, or any of them, are erroneous.  The Appellants have not done so.  
Virtually every assertion presented by the Appellants is general in nature, and not 
directed to any of the facts or circumstances related to the specific operations proposed 

                                                
1 See Zoning Administrator’s Decision and Findings of Fact, November 12, 2012, at p.18. 
2 Id. 
3 Id. 
4 Id. 
5 Id., at p. 19. 
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on the Subject Property, or potential effects on specific properties or sensitive receptors 
in the vicinity.  At the February 5 hearing before the Harbor Area Planning Commission 
(HAPC), the Appellants’ testimony was limited to matters regarding the Appellants’ 
perception that the City has broken prior commitments to Wilmington residents on 
planning issues, and problems related to other truck and container yards in Wilmington.  
The same was true of the Appellants’ testimony before the PLUM Committee on April 2. 
 
At our meeting with the Appellants on April 3, we attempted to define and discuss any 
specific concerns regarding the proposed Zone Variances at 920 Eubank, but came away 
with little detail on these issues.  Nevertheless, the Applicant has attempted to resolve the 
Appellants’ general concerns in every way that is possible, while still allowing for a 
reasonable use of the Subject Property.  Accordingly, the Applicant has indicated to the 
Appellants that it will agree to the following additional conditions and restrictions on the 
proposed operation: 
 
1. No refrigeration units on containers delivered or stored at the Subject Property. 
 
2. No containers larger than 40' in length will be delivered to or stored on the 

Subject Property. 
 
3. No truck trips to the property will occur between 9AM to 12AM, for as long as 

the Union Casual Hall is operating on Eubank Avenue. 
 
4. No trucks older than Model Year 2010 will be used by operations on the Subject 

Property. 
 
5. No overnight parking of trucks on the Subject Property. 
 
6. A maximum of 100 truck trips (round trips) to the Subject Property per week. 
 
The Applicant proposes that these additional conditions be added to the City’s 
determination and made enforceable. 
 
A Refusal by the City to Grant Zoning Relief Under the Circumstances Will 
Deprive the Applicant of All Economically Viable Use of the Property. 
 
Since 1986, the Subject Property has been zoned [Q]R3 by the City, even though the 
Subject Property and all surrounding properties have always been used for industrial 
purposes.  Under the City of Los Angeles Zoning Code, the only permitted uses of the 
Subject Property are single- and multi-family dwellings, apartments, schools and 
churches.  No other uses of the property are allowed by the City, even through approval 
of a conditional use permit.  See LAMC §§12.09.1, 12.24.  
 
As our letter of March 28 describes in greater detail, the Subject Property is not suitable 
for residential use, and will not be suitable for this purpose for the foreseeable future.  
The adjacent industrial uses, particularly the Warren E&P operation directly across the 
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street from the Subject Property, preclude its use for any purpose allowable by the 
Zoning Code.  For example, criteria established by the Federal Department of Housing 
and Urban Development (HUD) would preclude any HUD assistance for residential 
development on the site, due to the proximity of the Warren E&P facility.  See 24 C.F.R. 
Subpart C—Siting of HUD-Assisted Projects Near Hazardous Operations Handling 
Conventional Fuels or Chemicals of an Explosive or Flammable Nature.  
 
Denial of the zoning relief approved by the Zoning Administrator will deprive the 
Applicant of the economically viable use of the property.  As both discussed above and 
described in detail in the Zoning Administrator’s Findings of Fact, this denial of use is 
not solely created by the City’s 1986 actions to rezone the property from Industrial to 
Multi-Family Residential to promote a transition of use that has not occurred in the nearly 
thirty years since.  Beyond that the City has taken recent actions in 2006 and 2008 to 
intensify and add permanency to the Warren E&P operation, which is also a legal non-
conforming use in the [Q]RD3 Zone. Having made the decision to intensify and 
consolidate oil extraction operations in Wilmington at the Warren E&P site across the 
street from the Subject Property, the City cannot not now deny the Applicant the 
reasonable use of the site under the fiction that transition of the immediate vicinity to 
residential use is imminent.  
 
The United States Supreme Court has declared that a compensable regulatory taking can 
occur when a regulation goes “too far.” See Pennsylvania Coal Co. v. Mahon (1922) 260 
U.S. 393, 415.  Whether a regulation goes “too far” is tested under what has been called 
the “Penn Central factors” approach.  The California Supreme Court has noted that there 
are three core factors:  (1) the economic effect on the landowner; (2) the extent of the 
regulation’s interference with investment-backed expectations; and (3) the character of 
the governmental action.  See Kavanau v. Santa Monica Rent Control Bd. (1997) 16 
Cal.4th 761, 775.  With regard to the Subject Property, denial of zoning relief satisfies all 
three factors. 
 

1. Economic Effect on the Landowner. Without City approval of the Zone 
Variances, the economic impact on the landowner will be devastating.  
The property will remain vacant for years and decades, since any 
prospective tenant or end user would require the same sort of zoning relief 
now before the City.  The property would produce no income for the 
Applicant, and yet the Applicant will be subject to significant property tax 
burdens and maintenance obligations.  For similar reasons, the property 
would have no real value to a prospective purchaser without a grant of 
zoning relief to allow for reasonable use. At our meeting on April 3, 
representatives of the Council Office stated that the best potential use for 
the Subject Property would be as a “land bank,” presumably maintained in 
a vacant state for the foreseeable future.  If this is true, it is because the 
City’s land use regulations for the site have gone “too far.” 

 
2. Interference with Investment Backed Expectations. The Applicant 

purchased the Subject Property in 1974 for industrial/trucking use, 



Page 5 of 6 
 

consistent with the applicable zoning designation at the time as well as the 
use of surrounding properties.  These surrounding properties remain in 
industrial use to the present day.  The 1986 change in zone to [Q]RD3 was 
accomplished without the knowledge of the Applicant.  The Applicant 
could not have reasonably foreseen that the economically viable use of the 
site would be extinguished by the City’s application of the [Q]RD3 zone 
to the property, coupled with a refusal to grant zoning relief under the 
specific circumstances of this case.  Furthermore, the Applicant could not 
have anticipated that adjacent properties with non-conforming uses in the 
[Q]RD3 zone would be extended discretionary permit approvals by the 
City that have increased and expanded the non-conforming use, and that 
similar relief would be denied the Applicant.  The Applicant did not 
acquire the Subject Property with the intent that it be left vacant and 
unproductive, or be held in this condition indefinitely for the benefit of 
others or as a “land bank.”  Refusal to grant the requested Zone Variances 
completely frustrates the Applicant’s investment-backed expectations for 
the property. 

 
3. Discriminatory Circumstances. A refusal to grant the requested Zone 

Variances under these circumstances is discriminatory and unlawful.  The 
Zoning Administrator’s Findings of Fact amply describe the circumstances 
that support the requested zoning relief.  Further, the Findings of Fact 
describe examples of recent City approvals that have extended similar 
zoning relief in circumstances where community impacts go well beyond 
what can be expected at the Subject Property.  See ZA 2075-O (PA1 and 
PA2) (Warren E&P) and ZA 2009-4046 (1540 Eubank Avenue).  See also 
ZA 2008-2527 (1004 E. PCH, variance approved to allow truck sales in 
C2 Zone, across an alley from R1 neighborhood), ZA 98-0048 (929 E. 
PCH, variance to allow truck and trailer parking in [Q]RD2 Zone, adjacent 
to R1 neighborhood). 

 
In the recent decision in Avenida San Juan Partnership v. City of San Clemente (2011) 
201 Cal.App.4th  1256, the municipality was found liable for damages when it refused to 
grant zoning relief from a downzoning action that deprived owners of reasonable use.  
Factors that supported the court’s determination included: (1) the property owners were 
unaware of the downzoning action at the time it was adopted, (2) the allowed uses of the 
property in question were much more limited compared to adjacent similar property, and 
(3) the municipality refused to grant reasonable zoning relief.   
 
In the discussions that took place both at the February 5 HAPC hearing and at our April 3 
meeting, there was much talk of the need to deny the requested variances “for the greater 
good of the community” and because the transition to residential “has to start 
somewhere.”  While we dispute that denial of use of the Subject Property will advance 
these goals in any significant way, it remains the case that if it is the City’s goal to do so, 
the result is a taking of property rights through discriminatory zoning regulation. 
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Conclusion 
 
For the reasons stated above, we urge the PLUM Committee to deny the appeal and 
uphold the findings and determinations of the Zoning Administrator.  
 
 
 

Sincerely yours, 

GORDON KEMPER LLP 

By:   

 Kevin M. Kemper 

 
 
   
 
cc: Alison Becker, CD 15 

Sue Chang, Zoning Administrator 
William and Nancy Hall 

  
 


