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BH WILSHIRE'S APPEAL OF
WEST LOS ANGELES AREA PLANNING COMMISSION'S

DECISION IN CASE NO. ZA-2011-1046-ZV-ZAA-IA

REASONS FOR THE APPEAL

Introduction

BH Wilshire International, LLC ("BH Wilshire"), owner of the property located at 9900
Wilshire Boulevard ("Impacted Property"), hereby appeals the West Los Angeles Area Planning
Commission's (WLA APC's) determination dated October 15,2013, in Case No. ZA-2011-1046-
ZV -ZAA-IA. In that determination, the WLA APC took the following actions:

1. Denied BH Wilshire's appeal ofa decision dated June 25,2013, by the Associate
Zoning Administrator ("ZA");

2. Sustained the ZA's decision and approved the Los Angeles Country Club's
("LACe's") request for a zone variance and ZA adjustment to erect a en-ant golf ball
deflection fence ranging in height from 150 to 166 feet within the 25-foot setback of
LACe's shared property line with the Impacted Property (the "Fence");

3. Adopted the mandatory findings required for the variance and adjustment; and

4. Adopted a Mitigated Negative Declaration, ENV-2011-1047-MND ("MND").

To put LACC's request in perspective, the Zoning Code allows LACC to construct a
fence up to a maximum height of 30 feet. LACC proposes to build a Fence that is more than five
times larger than that, equivalent to the height of a 16-story building and the length of 3 football
fields.

This massive Fence will have significant adverse effects on the Impacted Property, In
fact, to assess the impact, one need only look to a similar variance requested by LACC in 2001,
in which LACe sought to build a shorter 120-foot errant golf ball deflection fence between its
driving range and neighboring homes along Comstock Avenue. Because of the adverse impacts
on LACe's neighbors from that shorter fence, LACC and the City eventually reduced the height
to just 45 feet. Yet now, LACC wants to build a Fence within feet of the Impacted Property that
is three times larger than the Comstock fence!

LACe's purported justification for the massive Fence is that it is needed to protect the
Impacted Property from errant golf balls. But that justification crumbles on examination. For
one, BH Wilshire never asked LACC for additional protection from errant golf balls and even
submitted expert reports demonstrating that the "risk" is not statistically significant. Moreover,
there is no credible evidence of any prior injury or property damage resulting from an errant golf
ball at the Impacted Property, despite the fact that for more than 50 years, the site was occupied
by a heavily-trafficked department store with open-air rooftop parking that ran right up to the
shared property line with LACe. And as noted, in contrast to its newfound willingness to spend

AMECURRENT 707865998.3 30~OCi"13 13:39



up to $1.3 million on a massive Fence to protect the Impacted Property, LACC is perfectly
content with relying on trees and/or small fences to protect every other use adjoining its 295-acre
property, including trees (with no fence) to protect errant golf balls from hitting the tens of
thousands of cars traveling on Santa Monica Boulevard every day. Something else is clearly
afoot here.

LACe's thinly-veiled justification for this Fence is nothing more than the proverbial
"NIMBY" ruse. The real motivation behind the requested variance is LACC's opposition to the
location of two mixed-use luxury condominium buildings that were lawfully permitted by the
City of Beverly Hills on the Impacted Property and that abut the 16'h hole ofLACC's South
Course. LACC participated extensively in opposing the approval of these buildings and lost.
But rather than accept the decision or challenge it in COUlt, LACC has instead sought to misuse
the Los Angeles variance process to kill BH Wilshire's redevelopment project, much like certain
Members of Congress recently tried to use the government shutdown to defund Obamacare.
Specifically, LACe's apparent plan is to permit a fence so massive and visually unattractive that
it will block views and cast excessive shade on the new buildings, thereby inhibiting BH
Wilshire's ability to sell condominiums. Of course, LACC's plan pays no mind to all of the
construction jobs and investment dollars that will be drowned in its wake.

LACC will no doubt shout in rebuttal- as it did before the WLA APC - that its storied
reputation is being wrongfully impugned and that after more than 100 years of operation without
incident, public safety requires that LACC spend up to $1.3 million of its own money on the
Fence. But that claim is buttressed by the less burdensome and less expensive alternatives that
LACC has summarily rejected. Indeed, LACC could make modest adjustments to the 16'h hole
that would reduce the already-insignificant risk of damage from errant golf balls even further.
LACe's refusal to do so is telling, as is its counterproposal that BH Wilshire instead fund a 7-
hole renovation of the South Course that according to an LACC representative will cost $7
million plus.

LACC will also claim that the Fence is only necessary because BH Wilshire
unreasonably refused to change the design of its buildings or agree to an overbroad indemnity
that would have required BH Wilshire and future residents of its buildings to indemnify LACC
in perpetuity. That is a red herring. It is not BH Wilshire's obligation to alter its buildings or
provide indemnity to address potential liability resulting from defects in the design of LACe's
golf course. LACC is not entitled to orient the 16th hole in a manner that puts adjacent property
owners at risk without a massive Fence that impacts views and reduces property values.
Moreover, LACC is probably already protected from potential liability anyway. Although
LACC refuses to disclose the terms of its insurance policy, it is likely that LACC, like other
courses, has an existing general liability policy that at no additional charge covers injuries or
damage resulting from errant golf balls, including those hit from the 16th hole.

Unfortunately, the ZA and WLA APC unwittingly became part of this "stick-up" by
granting the variance and adjustment (despite LACe's failure to submit evidence in support of
the mandatory findings) and adopting an MND (despite un-rebutted evidence of significant
environmental impacts). We respectfully request that the City Council correct these errors and
abuses of discretion and pull the parties back from the brink of litigation by upholding BH
Wilshire's appeal.
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Reasons for the Appeal

The specific errors and abuses of discretion made by the WLA APC are described below,
along with an explanation of how these errors and abuses aggrieve the Impacted Property and
surrounding communities.

A. The WLA APC Erred In Making the Mandatory Findings for the Variance.

To support a variance, the hearing officer must make all five of the legally mandated
findings required by City Charter Section 562 and Municipal Code Section 12.27. LACC has the
burden to submit sufficient evidence in support of these mandated findings. LACC failed to
meet that burden here and, as such, the WLA APC erred in making the findings.

1. Strict Application of the Height Requirement Will Not Result in Any
Practical Difficulty or Unnecessary Hardship.

First, the WLA APC erred by finding that strict application of the maximum height
requirement would result in practical difficulties or unnecessary hardships inconsistent with the
general purpose and intent of the zoning regulations. To support this finding, the WLA APC
concluded that the location of the BH Wilshire redevelopment project and design "with balconies
and glazing windows facing the LACC property may result in the potential for damage or injury
from errant golf balls." That ignores the fact, however, that the project already includes
characteristics that will mitigate any damage from errant golf halls even if they did cross the
property line, including a 45-foot setback and impact-resistant laminated safety glass.

It also ignores the fact that there is no credible evidence of any prior damage or injury
from an errant golf ball at the Impacted Property, despite the fact that for more than 50 years, a
heavily-trafficked department store occupied the site with open-air rooftop parking stretching to
the very edge of the southwest corner of the property closest to the 16th hole tee box. The WLA
APC attempts to dismiss this fact by claiming that the orientation of the department store
reduced the risk to its patrons. That is simply not true. Patrons entered the department store
through doors located on the south side of the building leading directly from the parking area. It
was therefore necessary to walk across the open parking area right next to LACe's 16th hole tee
box to access the building. Yet despite more than 50 years of use, there is no evidence that any
cars parked on the top level of the parking structure were ever damaged, or that any patrons
walking from their cars across the open parking area were ever struck, by an errant golf ball.

The finding also mischaracterizes a scientific study conducted by Probable Golf
Instruction Ltd ("PGI"), which concluded that the existing natural border of 60-foot trees along
the 16th hole already provides an effective containment barrier, just as the trees along the South
Course's similarly-situated 6th hole protect errant balls from hitting cars on heavily-trafficked
Santa Monica Boulevard.

The WLA AP.C also erred by citing other "errant ball incidents" to justify this finding,
including one that resulted in a minor being blinded in one eye. That incident occurred along
Comstock Avenue, which abuts LACe's driving range on the other side of the South Course, not
at the Impacted Property. And as noted above, the incident directly led to the construction of a
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45-foot fence, not the massive 160-foot Fence now being proposed. Again, to be clear, there is
no credible evidence of an errant ball incident ever occurring at the Impacted Property, I

The WLA APC also erred by suggesting that BH Wilshire is at fault. Specifically, the
finding points to BH Wilshire's refusal to make design changes to its buildings, ignoring the fact
that even ifthere is an errant ball risk, that risk results from the defective design ofLACC's 16th

hole, not from the lawful construction of a building on adjacent property owned by BH Wilshire.
The finding also faults BH Wilshire for "refusing" to enter into an indemnity agreement, without
mentioning that LACC demanded an overbroad indemnity that would have required BH Wilshire
and future residents of its buildings to indemnify LACC in perpetuity.

The determination also incorrectly states that there are no alternatives that could mitigate
the safety risk other the Fence. In fact, there are several reasonable alternatives, such as planting
additional trees and landscaping at the 16th tee box and along the property line, or implementing
a minor reconfiguration of the 16th tee box and/or fairway. These alternatives are less
burdensome and less expensive than the estimated $1.0 to $1.3 million that LACC plans to spend
on the Fence.

Finally, the WLA APC justified this finding by concluding, without explanation, that the
"over-in-height fence is not uncommon and is expected for a golf course." However, that
ignores the fact that the proposed 160-foot high Fence is completely disproportionate to every
other protective fence at LACC and to similarly-situated fences around the City. The WLA APC
also failed to distinguish between characteristics of driving range fences, which experience much
higher frequency of activity in more concentrated areas, and fences erected around golf courses,
which are less prevalent and less extensive. If driving range fences are excluded, similar fences
at other golf courses around the City are typically 40- to 60-feet high. Indeed, even the proposed
160-foot Fence here will connect to a 35-foot fence that protects the northern part of the
Impacted Property and an adjoining gas station from errant balls hit into the 16th green.

I LACC submitted pictures ofa broken window and marks on the walls of the long-vacant
Robinson's-May building as supposed evidence of damage from errant golf balls. In response to
these undocumented assertions, BH Wilshire retained CBI Consulting & Construction
Management, Inc. ("CBI") to inspect the Impacted Property. Based 011 that thorough inspection,
CBI concluded that the existing damage did not result from golf balls, but peeling paint and
spalling concrete due to the building's age and lack of maintenance. Moreover, CBI did not find
a single golf ball around the building or in spaces inside the building where broken windows
exist. III addition to this forensic evidence, the current manager of the Impacted Property
submitted a letter stating that since he became involved with the Impacted Property in 2006,
there have been no reports of damage or injury due to errant golf balls. And as noted above, that
includes no reports of any damage or injury from any of the ongoing uses of the Impacted
Property, including filming, hotel parking and public events.
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2. There Are No Special Circumstances Applicable to LACC That Do Not
Apply to Other Property in the Same Zone and Vicinity.

The WLA APC justified this second finding by essentially concluding that the lawful
construction of a building on property adjacent to LACe's 16thhole is a "special circumstance"
that justifies a Fence more than five times larger than the Code allows. That is an error. The
WLA APe's justification means that a property owner like LACC does not have to rely on
traditional special circumstances such as the size, shape, topography or location of the land, but
rather can create a special circumstance by misusing part of its own property. If, as LACC
asserts, there is a risk that errant golf balls from the 16thhole could hit the Impacted Property,
then that risk was created by LACC's defective design of the 16thhole, not by the size, shape,
topography or location of LACe's property. Moreover, as noted above, there are other less
burdensome and less expensive alternatives than the Fence to address any perceived safety risks.

The determination also justifies this finding by asserting, without citation, that errant golf
balls have landed on the Impacted Property over the years. But as discussed above, that
statement is contradicted by forensic evidence and statements submitted by BH Wilshire.

Finally, the WLA APC suggests that the risk to the Impacted Property is heightened by
BH Wilshire's redevelopment project, as compared to the Robinson's-May store that used to
occupy the Impacted Property. To support that suggestion, the WLA APC attempts to
distinguish the configuration of the BH Wilshire redevelopment from the Robinson's-May
building, asserting that unlike BH Wilshire, customers parked and entered Robinson's-May from
the eastern side of the site, away from the shared property line with LACC. That is inaccurate.
As discussed above, the department store included a parking structure with open-air rooftop
parking that extended to the southwest corner of the property right next to the 16thhole tee box.
As such, any "risk" presented by BH Wilshire's entrance would have equally existed for people
parking and walking into Robinson's-May. And as noted, despite more than 50 years of
operation, the record does not include any reported incidents of an errant ball damaging property
or injuring a patron of Robinson's-May. Nor has there been any reported incidents since the
closing of Robinson's-May, during which time the same space has been used for filming, hotel
parking and public events.

There is thus nothing uniqne about the LACC site that would justify a 16-story Fence. If
anything, the only thing unique about LACe's 16'h hole is a defective design that can be
corrected for hundreds of thousands of dollars less than the cost of the Fence.

3. The Variance Is Not Needed for the Preservation and Enjoyment of a
Substantial Property Right or Use Generally Possessed by Other Property
in the Same Zone and Vicinity But Which. Because of Special
Circumstances and Practical Difficulties or Unnecessary Hardships. Is
Denied the Property in Question.

The WLA APC supported this third finding by referencing other over-in-height fences
that have been permitted at golf courses in the City. That is a red herring. If the Fence is not
constructed, LACC will not be deprived of its ability to continue utilizing its property as a golf
course as it has for the past 100 years. Again, LACC has been able to utilize the 16thhole
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without incident for over 100 years, despite the fact that a heavily-trafficked department store
with open-air rooftop parking occupied the Impacted Property for more than 50 of those years.
Does LACC really mean to suggest that if the variance is not granted, BH Wilshire's
redevelopment will force it to cease play at the 16th hole? Of course not.

As discussed above, this finding also ignores the fact that the vast majority of other
similarly-situated errant ball deflection fences approved by the City, including every variance
approved for such fences at LACC, involve fences much shorter than 160 feet. That includes the
35-foot fence that protects the northern part of the Impacted Property and an adjoining gas
station from balls hit into the 16th green.

Finally, as noted above, this finding fails to acknowledge that there is no special
circumstance, practical difficulty or unnecessary hardship that prevents LACC from employing
other reasonable, less burdensome and less expensive alternatives to the Fence. By contrast, if
the Fence is built, it will be an eyesore looming above the surrounding landscape, impeding
views and adding a dangerous element for regional avian wildlife.

4. The Variance Will Be Materially Detrimental to the Public Welfare and
Injurious to Property or Improvements in the Same Zone or Vicinity in
Which LACC is Located.

The WLA APC erred by justifying this fourth finding with several unsupported
conclusions. First the determination states that "it is noted that due to high transparency, trees
will not effectively deflect errant balls." Again, this completely ignores the fact that the existing
60-foot trees have deflected errant balls at the 16th hole without incident for decades. It also
ignores the fact that LACC relies on trees, and trees alone, to deflect errant balls from the
similarly situated 61h hole to protect the tens of thousands of cars that travel on Santa Monica
Boulevard every day.

The determination also asserts that the less burdensome alternatives will result in new
hazards from errant golf balls. Yet it provides no analysis for this statement, much less discuss
the evidence submitted by BH Wilshire demonstrating that minor modifications to the 16th hole
would effectively eliminate any errant ball risk without creating any new risks.

The WLA APC then dismisses two scientific studies submitted by BH Wilshire with
virtually no analysis. First, the determination dismisses an expert report that concluded the
Fence could result in adverse impacts on birds and bats because the report did not "specify what
should be included in a more detailed study to determine the impact." This is no rebuttal. The
report clearly indicates that the Fence could create a significant impact on birds and bats and
recommends further study. The City cannot ignore these risks by effectively claiming it does not
know how to conduct a further study.

Second, the determination concludes that because of the "transparent nature of netting
material of the fence" and the height of the proposed BH Wilshire project, the views on the
adjacent property will not be obstructed and the shade and shadow impact "is not expected to be
significant." But this conclusion is not only void of any supporting evidence; it actually
contradicts the only expert study in the record on these issues, which demonstrates that similar

-6-
AMECURRENT 707865998.3 30-0cl-13 13:39



fences are not transparent. It also ignores the impacts of the 17 poles that will support the Fence
(which vary in height from 150 to 166 feet), the fact that the Fence will obstruct major views to
the west from the Impacted Property, and the fact that the height of the Fence - more than twice
the height of the existing trees along the eastern edge of the 16th hole - will be visible throughout
the surrounding area.

Finally, the determination repeats its mischaracterization of the POI Study and concludes
that the 160-foot Fence is necessary because it will protect the future residents of the Impacted
Property. Again, however, the POI study did not conclude that 0.77 balls per day would carry
over onto the Impacted Property. It concluded that while 0.77 balls per day could potentially
carry that far, the existing natural border of 60-foot trees along the 16th hole would deflect the
vast majority, if not all, of the balls and provide an effective containment barrier, just as those
trees have done for decades.

5. The Variance Will Adversely Affect the General Plan and the Westwood
Community Plan.

The WLA APC erred in making this fifth finding because it ignored the adverse impacts
that the variance will have on the General Plan and the Westwood Community Plan. Indeed, the
Fence wilInot further the goals and policies of the General Plan, but will adversely affect Policy
1-1.2 of the Westwood Community Plan, which is to protect the quality of the residential
environment and promote the maintenance and enhancement of the visual and aesthetic
environment of the community. As discussed above, a 16-story Fence that runs the length of3
football fields and that will be visible not only from the Impacted Property, but from major
thoroughfares and other surrounding properties, will adversely affect the visual and aesthetic
environment of the community.

B. The WLA APC Erred In Making the Mandatory Findings for the Zoning
Adjustment.

The WLA APC also approved an adjustment from Section 12.21-C.l(g) to allow the
construction of the Fence within the required 25-foot setback. To support that adjustment, the
WLA APC made the mandated findings set forth in Section 12.28 of the Municipal Code. That
was error.

1. Site Characteristics and Existing Improvements Do Not Make Strict
Adherence to the Zoning Regulations Impractical or Infeasible.

To support the first finding, the WLA APC again attempted to suggest that BH Wilshire's
building would present a new risk that did not exist with the Robinson's-May department store.
But as discussed above, that ignores the fact that the Robinson's-May open-air parking lot
extended all the way to the same area of concern. It also ignores the fact that despite the similar
risks, there was never a single reported incident of damage or injury at Robinsons-May.

This finding also ignores the other reasonable alternatives that would address the
perceived safety risk without involving the construction of a Fence within the required 25-foot
setback, such as planting additional trees and landscaping at the 16th tee box and along the
property line, or implementing a minor reconfiguration of the 16th tee box and/or fairway. These
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alternatives are less burdensome and less expensive than the estimated $1.0 to $1.3 million that
LACC plans to spend on the Fence.

The finding also ignores the potential safety risks of locating a l6-story fence within the
25-foot setback. Indeed, it does not appear that the City ever consulted the Los Angeles or
Beverly Hills Fire Departments or Building and Safety to evaluate these risks. And as discussed
above, the finding improperly concludes that the Fence will not materially affect the circulation
of light and air despite the fact that the only expert study in the record demonstrates that it will.

2. The Fence is Not Compatible With and Will Adversely Affect or Further
Degrade Adjacent Properties and the Surrounding Neighborhood.

The WLA APC acknowledges that the Fence will adversely affect the Impaced Property
but asserts that the effects will be mitigated by the conditions imposed on the variance, such as
the condition to use a netting made of transparent fabric. Again, however, that contradicts the
only expert report in the record, which demonstrates that similar fences are not completely
transparent. It also ignores other evidence that the Fence - which is twice the height of the
surrounding trees - will obstruct major views to the west from the Impacted Property and will be
visible throughout the surrounding area. And it fails to account for the impact of the 17 support
poles that will vary in height from 150 to 166 feet, as well as the potential safety impacts of
locating such a massive Fence within the required 25-foot setback.

3. The Fence Does Not Conform to the Purpose, Intent and Provisions of the
General Plan or the Westwood Community Plan.

For the same reasons discussed above, the WLA APC erred in making this third finding
because the Fence will not further the goals and policies of the General Plan, but will adversely
affect Policy 1-1.2 of the Westwood Community Plan, which is to protect the quality of the
residential environment and promote the maintenance and enhancement of the visual and
aesthetic environment of the community.

C. The MND Is Defective As A Matter of Law.

If there is substantial evidence in the record that would support a fair argument that a
significant environmental impact may result, an agency must prepare an ElR. Friends of "B" St.
v. City of Hayward (1980) 106 Cal.App.3d 988, 1002. Under this "fair argument" test, an MND
is not appropriate unless project revisions mitigate the potentially significant effects identified in
the initial study "to a point where clearly no significant effect on the environment would occur"
and there is no substantial evidence in the record "that the project, as revised, may have a
significant effect on the environment." Cal. Pub. Res. Code § 21064.5; see California Native
Plant Soc y v. County of El Dorado (2009) 170 Cal.App-l'" 1026. Moreover, an agency cannot
justify an MND by refusing to evaluate whether significant effects might result. See Sundstrom
v. County of Mendocino (1988) 202 Cal.App.3d 296, 311.

Here, the MND fails to even consider whether the Fence will degrade the existing visual
character and aesthetics of the surrounding area. Instead, the MND focuses exclusively on
whether the Fence will degrade the visual quality of the golf course itself, not the visual quality
of the golf course as seen from surrounding properties. The evidence in the record demonstrates
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that the Fence will have a materially detrimental visual impact as seen from the Impacted
Property which should have been considered.

Moreover, the MND's anesthetics analysis fails to properly consider the shade and
shadow impacts of the proposed Fence. Instead, the MND states without any evidentiary support
that the netting wil not cast a shadow and therefore need not be considered. Section 15384 of the
State CEQA Guidelines provides that substantial evidence does not include unsubstantiated
opinion or narrative. That is particularly true here, where there is an expert study in the record
demonstrating that there will be shade and shadow impacts on the Impacted property. Additional
analysis is required.

The MND also fails to properly analyze the impact on biological resources. To illustrate,
the MND correctly analyzes the impacts on nesting birds during construction of the Fence, and
proposes measures to mitigate those impacts. However, the MND fails to analyze the significant
impact that 80,000 square feet, or almost 2 full acres, of vertical exposed netting will have on
birds and bats after it is constructed. The MND fails to conduct this analysis despite the fact that
the Fence will extend at least 100 feet above the height of the existing tree line, and that the
Fence material will be allegedly transparent. It also fails to conduct this analysis despite the
presence of an expert report concluding that further study is necessary.

For the same reasons, the MND also fails to adequately consider whether the Fence will
have the potential to degrade the quality of the environment or substantially degrade the habitat
of wildlife species, as well as whether the project will have impacts that are individually limited
but cumulatively considerable.

In short, the expert reports submitted by BH Wilshire provide the requisite evidence that
support a fair argument that a significant environmental impact may result from the Fence. That
evidence was not studied or even substantively considered by the City, which further enlarges
the fair argument of a significant environmental impact. See Sundstrom, 202 Cal.App.3d at 322
(because the agency did not investigate impacts raised by opponents, there was no substantial
evidence in the record to support its decision to adopt an MND); Mejia v. City of Los Angeles
(2005) 130 Cal.App-i" 322 (personal observations of traffic conditions by residents, coupled
with absence of careful consideration of traffic issues by agency, were sufficient to support fair
argument of significant traffic impacts).

The MND is thus defective as a matter oflaw, and the WLA APC erred in adopting it.
Given these facts, an environmental impact report, not an MND, is the appropriate environmental
review document for LACC's variance application.

Conclusion

As the above demonstrates, the WLA APC erred in making the mandatory findings to
support the variance and adjustment and in adopting the MND. In doing so, the WLA APC
unwittingly played the pawn in LACe's ruse that a variance is necessary for the Fence to protect
public safety. The truth is, there is no special circumstance relating to LACe's 16th hole. Like
other holes on LACe's two courses - including the similarly-situated 6th hole abutting Santa
Monica Boulevard - the adjoining Impacted Property is protected by tall, mature trees that have
effectively prevented errant golf balls from causing damage or injury for decades without any
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fencing whatsoever. Indeed, there is no credible evidence of damage or injury from the 16th

hole, despite the fact that for more than 50 years, the Impacted Property housed a heavily-
trafficked department store with open-air rooftop parking that ran right up to the shared property
line.

This variance is not about public safety. It is about LACC's desire to kill BH Wilshire's
legally-permitted project or at least create enough leverage to force BH Wilshire to fund a long-
planned renovation ofLACC's South Course. The fence is unnecessary, and even if there is a
slight risk from errant golf balls, that risk can be mitigated by other less expensive and less
burdensome alternatives. LACC's ruse should be stopped now before the parties are forced into
costly litigation. The appeal should be upheld.
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