
To: Members of the Los Angeles City Council
From: Richard MacNaughton, Esq., on behalf of:

 (1) Hollywoodians Encouraging Logical Planning, an unincor-
porated association, [HELP]

 (2) SaveHollywood.Org, People for Liveable Communities, an
unincorporated association, [SaveHywd]

 (3) Citizens Coalition Los Angeles, an unincorporated association, 
[CCLA]

Re: Tuesday, December 16, 2014, City Council Agenda Item #18,
Council File # 14-1606, BUDGET AND FINANCE COMMITTEE
REPORT relative to the retention of outside counsel, at no cost to
the City, for litigation challenging private development projects.

Date: Monday, December 15, 2014

HELP, SaveHywd and CCLA have all been involved with CEQA
litigation with the City of Los Angeles and have been prevailing parties.  Thus,
their comments are based on direct experience with the issues pertinent to item
#18.

1. Brown Act Violations With Respect to Item #18:

Ironically, this very item is replete with serious Brown Act violations.

Government Code, § 54957.5 requires that the Council provide the public 
all background memoranda and other materials relating to the item.  The City
Attorney’s November 25, 2014 report admits that its decision has been based
upon data which has been submitted by at least 21 law firms, but none of that
data has been provided to the public.  Thus, the public has been deprived of vital
data which is necessary for them to make meaningful and timely comments on
the agenda item. 
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Furthermore, the proposal is based on alleged provisions in certain
contracts which the City has with developers, but none of those provisions have
been provided to the public.  The withholding of these documents, which by the
City Attorney’s own admission are crucial to this proposal, makes it impossible
for the public to make meaningful and timely comments.

The provisions of Government Code, §  54957.5 may not be circumvented
by the City Attorney’s withholding of these documents from City Council. 
“Two wrongs do not make a right.” 

(a) The Brown Act Protects The People’s
Sovereign Right to Self-Government

In order to participate in self-government, the public has the right to know
on what basis the City is proposing to retain a law firm to be included in a Panel
for Land Use, CEQA and Brown Act cases.  

The people insist on remaining informed so that they may retain
control over the instruments they have created.” Government Code,
§ 54950

By withholding all the factual documentation from the public, The City
is again thwarting the basic purpose of The Brown Act, which is the reason the
City is facing so many Brown Act cases that it feels the need to retain outside
legal counsel to handle the volume.

(b) The Concealed Information is Not Privileged:

There can be no privilege or confidentiality as to this data as no law firm
could have a reasonable expectation that it could submit its hourly rates to a
public entity knowing that the public entity will be publicly seeking approval to
pay those rates.
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Furthermore, the additional information which the law firms submitted
about their qualifications may not be withheld from the public.

(c) The example of Meyers Nave

For example, according to Meyers Nave, since 2011 its web page shows
only three published opinions on Land Use CEQA.  1

Under its description of its Brown Action practice, however, one finds
nothing!  Meyers Nave does not even have a category for the Brown Act. It does
claim expertise in Government Code, § 6250, California Public Records Act, but
that is different area of practice and not one of the specialities for which it is
being retained.

Meyers Nave does claim expertise in CEQA. Curiously, the first case
which it highlights, Berkeley Hillside Preservation v. City of Berkeley (2012)
203 Cal.App.4th 656, is a case which Meyers Nave lost.  It appears that Meyers
Nave believes that the fact that the Supreme Court took the case for review
means that Meyers Nave has been vindicated. Once the Supreme Court rules, it
may turn out that Meyers Nave has done a fine job, but it is premature to make
such a claim at this time.

The win-loss ratio at the appellate level which a law firm is willing to
publish on its website is not determinative a law firm’s quality, which is one
reasons that the public is entitled to know the representations, facts and
proposed fees which the various law firms have made to the City.

The public should not have to conduct its own investigations into the1

various law firms.  Haste makes waste, and it is likely that in the short time
available, members of the public may not find all the relevant data. Also, the
information which one person may find will not be known to other members of the
public
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(d) The Law Allows for Disclosure with Redactions

HELP, SaveHywd, and CCLA see a reasonable argument that the five (5)
law firms which were selected may be distinguished from the sixteen (16) law
firms who were not selected.  The five (5) who were selected have clearly
waived any possible right to confidentiality as to their rates, their qualifications,
their possible conflicts of interest, customs and practices with CEQA litigation.

The data as to the sixteen (16) non-selected law firms may be provided to
the public without disclosing its identities by assigning numbers to them.  This
data is vital to the public’s right to assess the proposal s the information is
necessary to compare the sixteen (16) non-selected law firms with the five (5)
selected law firms.

(e) Vague Nature of Brown Act Notice of Item #18
Shows an Additional Need for Disclosure of Underlying Documents

The Brown Act notice for item #18 is vague and ambiguous as one cannot
tell whether these firms will be retained for only cases involving (1) Land Use,
CEQA and Brown Act causes of action, or (2) whether they will be retained
when only one cause of action has been alleged, e.g. a Brown Act violation.  

While the vague and ambiguous wording of the Brown Act Notice for
item #18 does not make it a deficient notice, it does highlight the need for the
additional data.  Will the City be able to retain outside counsel to defend Brown
Act claims which do not also involve CEQA claims?

(f) The Sole Cure:  Postponement of the Vote
until the Brown Act Deficiencies Have Been Remedied

The only cure for this Brown Act defect of withholding documents which
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should have been voluntarily provided to the public is to continue item #18 and
make all the documents available to the a public in a timely manner.

2. The Unsupported Claim that the Motion
will not Cost the City Any Money

The City’s contention that the proposal will not cost the City any money
runs counter to the little information which the City has provided.  2

With respect to the costs to the City, the City Attorney’s November 25,
2014 letter appears to have a materially false statement:

Respondents to the RFP were advised that their fees would be paid
by applicants whose Land Use approvals had been conditioned
upon the applicant agreeing to defend the City in such litigation. 
[bold added] City Attorney November 25, 2014 letter, page 2, ¶ 4

The actual Budget and Finance Committee recommendation, however,
states:

3. AUTHORIZE the City Attorney to execute reimbursement
contracts with project applicant(s) pursuant to which applicant(s)
agree to pay the reasonable costs and fees billed by a Land
Use/CEQA Panel firm retained by the City to defend a challenge to
the applicant's private project. [bold added] Budget and Finance
Committee 12-8-2014 Report Page 1, #3 

Reimbursement contracts mean that the developers will NOT be paying
the attorney fees and costs to these outside law firms, but rather that the City

   “The retention of outside law firms as proposed is at no cost to the City.”2

Budget and Finance Committee 12-8-2014 Report Page 1 Summary 
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will be paying these costs to the outside law firms.  In other words, the City and
not the developer is on the hook for 100% of the attorney fees and costs.  Later,
the developer may or may not reimburse the City.  The City often grants
developers huge tax rebates or exemptions mounting to millions of dollars and
there is no reason that the City will not similarly grant the developers millions
of dollars or “relief” by not exercising The City’s right to reimbursement.

The City has failed to provide the necessary information about the nature
and extent of these reimbursement clauses.  Are they limited to situations where
the outside law firm prevails in the litigation?  Developers do not like to pay the
attorneys fees and costs after it is known that they have lost.  Also, there are
State Bar rules concerning the situation where one party pays the attorney fees
while another party is the client. 

Outside law firms charge substantially more than City Attorneys Office. 
Are the outside firms agreeing to limit their attorney fees to the hourly charges
for work by the deputy City Attorneys?

3. The Impact of The City’s Paying 
Petitioners’ Attorney Fees and Costs

The City needs to consider that when it loses these Land Use, CEQA and
Brown Act cases, it has to pay the Petitioners’ attorney fees and costs.  The
Attorney fees and costs in the Hollywood Community Plan litigation were One
Million Seven Hundred Thousand Dollars [$1.7 Million].

When an outside law firm has been given carte blanc to make as many
motions as it desires, to engage in whatever litigation tactics it desires, to
prolong the litigation as much as possible to keep the attorney fees rolling in, the
Petitioners’ Attorney fees and costs likewise escalate.
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As the present proposal stands, it is very possible that The City will have
to pay out millions of dollars in legal fees to the Panel Attorneys and then pay
out millions more dollars in legal fees to the Petitioners’ attorneys.  As social
commentators have noted, “when a town has one attorney, he starves, but when
a town has two attorneys, they end up owning the town.”

The City Attorneys Office has no motive to escalate attorney fees, whereas
outside firms which are paid by the hour justify their exorbitant charges as
necessary to provide a vigorous defense.

4. The Need For Outside Law Firms
Arises from The City’s Breaking The Law

The simplest solution to the crisis which the City Attorney perceives with
respect to Land Use, CEQA and Brown Act litigation is for the City to cease
and desist from breaking the law.

In March 2012, prior to the City Council’s adoption of the Hollywood
Community Plan, the former City Attorney advised the councilmembers that the
DEIR and FEIR were based on fatally flawed data and that the community plan
should be revised to take into account the data in the 2010 US Census.  The
council rejected this wise advise, only to have the courts tell The City in January
2014  that the DEIR and FEIR were based on fatally flawed data and that the
community plan should be revised to take into account the data in the 2010 US
Census. 

The litigation concerning the Target Store at Sunset and Western was
likewise based on law breaking, e.g. SNAP.  La Mirada v City of LA # BS 140
889 and CCLA v City of Los Angeles # BS 140 930   Had The City not violated
the SNAP Ordinance, there would have been no litigation and no attorney fees,
and Hollywood would have a new Target Store.
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The same holds true for the litigation surrounding the Sunset-Gordon
Project where the City allowed the developer to destroy the “Spaghetti Factory”
facade in defiance of a court order.

In 2012, Judge Jones granted Petitioner La Mirada’s Writ of Mandate
stopping the high rise at Hollywood/Gower; again for breaking the law by
withholding documents from the public.

5. Summary:

These Land Use, CEQA and Brown Act lawsuits are a direct response to
The City’s continual disregard for the law.  The grassroots organizations which
bring these case are not billionaires; yet they have been prevailing repeatedly in
courts against the developers.  The Land Use, CEQA and Brown Act litigation
would stop over night if the City ceased and desisted from breaking the law.

The City Council should send back council file number 14-16016 for the
necessary documentation. 

End of HELP’s, SaveHywd’s, and CCLA’s 12-15-2014 Comments
on Council File # 14-1606. Item #18, on 12-16-2014 City Council Agenda
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