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Sanctuary Cities May Not Be

A BuzzFeed News investigation shows that the LAPD violated its own rule against 
cooperating with immigration agents, a scenario that may become more fiequent if Trump 
targets undocumented immigrants.
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After Donald J. Trump won the presidential election, the Los Angeles Police 
Department announced that it would not assist the new administration with its plans for 
mass deportations.

! We are not going to work in conjunction with Homeland Security on deportation efforts, 
LAPD Chief Charlie Beck said on Nov. 15. “That is not our job, nor will I make it our job."

»5

1 of 14 2/8/17, 11:49 AM



https://www.buzzfeed.com/davidnoriega/the-lapd-says-it-wofit-wo...The LAPD Says It Won't Work With Feds On Deportations, But It ...

BuzzFeeD f * aSHARE

impression that self-proclaimed sanctuary cities would be the first line of defense for 
undocumented immigrants in the face of a Trump crackdown. In Los Angeles, Chief Beck 
appealed to a long-standing city policy known as Special Order 40, which prohibits police 
from approaching people with the sole purpose of determining their immigration status. "I 
don’t intend on doing anything different,” Beck said.

But there is a large loophole in the LAPD’s stated policy of 
non-cooperation with federal immigration authorities: 
extensive operations carried out jointly by the LAPD and 
Immigration and Customs Enforcement, typically focused 
on transnational gangs. The justification for these 
operations is that they target criminal activity rather than 
immigration status, which is a civil matter. However, a 
BuzzFeed News investigation found that in two operations 
conducted jointly by LAPD and ICE in the past year, at 
least nine undocumented immigrants — who were not 
charged with, convicted of, or suspected of committing any 
crimes — were arrested by LAPD officers and immediately 

transferred to the custody of ICE, which began deportation proceedings against them. The 
incidents occurred within the framework of routine LAPD-ICE cooperation under patchy 
oversight from the police department, leading advocates to believe they were not isolated 
or anomalous.

* *
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Chief Charlie Beck speaks during a press 
conference in Los Angeles on Oct. 3. Marcus Yam/ 
Getty Images

Legal experts and immigrant rights advocates told BuzzFeed News that these arrests were 
likely in contravention of Special Order 40 — in some cases appearing to the violate the 
rule outright, and in all cases violating, at minimum, the spirit of the policy. Special Order 
40, which dates to 1979, was designed to instill trust between immigrant communities and 
law enforcement in order to encourage undocumented people and their families to 
cooperate with police investigations. But joint LAPD-ICE operations involve police officers 
and federal agents acting in concert, thus eliminating the distinction between the two in 
the eyes of the immigrants who face d eportation as a result.

For several years, ICE has used extensive gang databases collected by local law 
enforcement to target people for deportation. As reported by The Intercept, people often 
wind up in these databases with slim justification and little due process. But the joint 
operations analyzed by BuzzFeed News show that an immigrant need not be in a gang 
database, or otherwise suspected of any crime, to wind up facing deportation as a direct 
result of contact with the LAPD.
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Immigration and Customs Enforcement (ICE) and Homeland Security Investigations agents in Los Angeles. John Moore/ 
Getty; Mark Boster/Getty

LAPD refused BuzzFeed News’ requests for interviews and declined to answer written 
questions about the two incidents, the number of joint LAPD-ICE operations, or the 
number of immigrants who have been placed in removal proceedings solely as a result of 
their immigration status after contact with the LAPD.

An ICE spokesperson described the joint operations as routine. ICE agents, she said, 
“work alongside LAPD on a host of task forces responsible for combatting crimes ranging 
from narcotics crimes to human trafficking. The public often mistakenly assumes ICE’s 
enforcement mission is expressly focused on immigration, but in fact the agency’s 
mandate is far broader, extending to all types of cross-border crime.”

However, advocates say that a lack of transparency and lax oversight on the LAPD’s part 
create; a systemic risk for ordinary immigrants tc be caught up in the dragnet. “What it 
comes down to is that you have situations where LAPD resources and personnel are being 
used to identify, apprehend, and deport people who are undocumented, for no other 
reason than their being undocumented,” said Emi MacLean, ar. attorney at the National 
Day Laborer Organizing Network (NDLON) who has represented immigrants from the 
incidents examined by BuzzFeed Ne ws.

Kathleen Kirn, a professor at Loyola Law School who served on the Los Angeles Board of 
Police Commissioners, said these incidents demonstrate an urgent need for the police and 
city government to scrutinize and tighten their policies on cooperation with immigration 
authorities. “There needs to be a revamped Special Order 40. We have to update it ndth 
specific guidelines,” Kim said. “It’s up to the city and the police department ro ensure the 
police follow the principles they have committed themselves to upholding.”

In the meantime, joint gang enforcement is likely to act as a loophole for the LAPD to 
assist in Trump’s deportation efforts, said Ana Muniz, an assistant professor of 
criminology at the University' of California, Irvine. “We can expect — in spite cf sanctuary 
cities, in spite of the LAPD’s proclamation — that there will continue to be joint raids, 
there will continue to be joint enforcement,” Munh said. “And we can expect that to be 
done increasingly through this framework of gang enforcement and gang labeling, which 
we know is unrigorous and overly broad.”
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Adelanto Detention Facility in Adelanto, California. John Moore / Getty images

In his November 13 interview with CBS’s 60 Minutes, Trump promised to 
immediately deport undocumented immigr ants he described as “criminal, with criminal 
records — gang members, drug dealers.” Trump pegged their number at 2 to 3 million, 
vastly higher than the roughly 800,000 agreed upon by mosi experts 
itself includes people whose only crime is re-entering the country after having been 
deported, often to reunite with family.

a number that

“The only way [Trump] could possibly reach his goal of deporting 2 to 3 million people is 
by relying heavily on cooperation with local police departments,” said Cesar' Cuauhtemoc 
Garcia Hernandez, a visiting professor at the University of Denver Sturm College of Law. 
And joint federal local gang enforcement is likely to play a prominent role

“Once you launch a law enforcement initiative under the banner of targetirrg gang activity, 
that legitimizes it,” Garcia Hernandez said. “And frequently there is very little critical 
thought about who is actually going to be apprehended.”

In Los Angeles, one such joint operation, which has been active since June 2014, targets 
so-called casitas: after-hours night clubs operated by gangs allegedly engaged in human 
trafficking
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Guillermo Felix and his family in front of tne Angel of Independence at Plaza Mexico in Lynwooa, California. Nancy 
Pastor for BuzzFeed News

On the morning of Nov. 14, 2015, the LAPD and Homeland Security Investigations (HSI); 
ICE’s catchall police force, believed the party at 6561N. Normandie Avenue in South 
Central Los Angeles was a casita. But, according to ICE records, when heavily armed LAPD 
officers raided the party, the only illicit activity they found was a man outside with a gun 
and one inside with enough drags for a single misdemeanor possession charge. There was 
no evidence of human trafficking, though there were a handful of people with outstanding 
traffic violations.

And there were several undocumented immigrants. Guillermo Felix, a 31 year-old day 
laborer who entered the US illegally from Mexico with his family when he was 14 years old, 
wound up there with his friends in the early hours of the morning. Many others at the 
party showed up after nearby clubs closed for the night.

Around 4:45 a.m,, as Felix was preparing to leave, a group of police officers in SWAT gear 
burst through the door. They detained everyone and brought them outside Felix saw a 
helicopter circling above. Slowly, police searched and questioned those present, letting 
many of them go. Felix wasn’t necessarily surprised 01 upset that police had raided the 
party: Some people there looked like gang members, and Felix assumed the cops were 
after someone specific. “They came in there like they were looking for someone really
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Instead, officers loaded Felix and several others into unmarked vans that took them to the 
LAPD’s 77th Division station. On the way, Felix asked officers why he was being arrested, 
but got no response. At the station, Felix saw agents in plainclothes with jackets marked 
ICE, who questioned him about his immigration status. After a few hours, Felix was loaded 
into a van once again and taken to a federal immigration detention center downtown. 
Eventually, Felix was transferred to a privately-operated ICE jail in Adelanto, California, in 
the desert some 90 miles outside of Los Angeles.

MacLean, the attorney at the National 
Day Laborer Organizing Network, 
learned of the raid on the suspected 
casita on Normandie Avenue in 
February, after local law students visited 
the Adelanto detention center and 
happened to speak to a woman named 
Isabel Mejia, who had also been picked 
up in the raid. MacLean was able to stop 
Mejia’s deportation. Felix, meanwhile, 
was released on bond. MacLean began 
asking the LAPD for information about 
the operation. The police, MacLean said, 
confirmed the raid and acknowledged 
that it was part of a larger LAPD-ICE 
joint operation targeting casitas. The 
police initially told MacLean that they 

had no knowledge of the fact that several undocumented people had been transferred to 
ICE custody for deportation, nor could they say how frequently such transfers took place.

m

Guillermo Felix with his son Guillermo Jr., 2, at Plaza Mexico in 
Lynwood, California. Nancy Pastor for BuzzFeed News

“We don’t know how often this is happening,” MacLean said. “But the fact that it could 
happen without LAPD knowing about it suggests that it is not totally atypical.”

In April, a coalition of groups — including NDLON, MacLean’s organization, along with 
the ACLU and several prominent national immigrant rights organizations — wrote a letter 
to LAPD Chief Beck expressing concern over the casitas raids and other joint operations 
with ICE. “These ICE-LAPD actions that involve collateral arrests for immigration 
enforcement purposes alone further terrorize the undocumented community in Los 
Angeles,” the letter reads. “Without the establishment of appropriate limits on the use of 
such raids for immigration enforcement, these raids appear to conflict with the stated 
purpose of Special Order 40.”

In the past, the letter notes, LAPD had “justified these actions on the ground that LAPD 
never technically held the individuals in custody.” However, ICE records obtained by 
MacLean through a freedom of information request show that the raid on Normandie
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That morning, Guillermo Felix assumed he had simply been caught up in a police sting. It 
wasn’t until ICE agents took him to the detention center downtown that he realized he 
would be facing deportation.

“I felt like my world was crashing down,” he said. ‘‘If i1 were just me, well, I’m an adult — 
I’ll find some way to take care cf myself in Mexico.” But Felix has a family: a wife and four 
children, the youngest of whom was an infant at the time. “They depend on me, all of 
them,” he said “What are they going to do?”

Xochitl Hernandez with her grandchildren (from left to right), Nathan, 9, Sarah, and Aidan, in their Los Angeles home. 
Nancy Pastor for BuzzFeed News

At 6:30 in the morning on Feb. 14, Xochitl Hernandez went to meet a friend near East 
Hollywood in Los Angeles to help her find work. The friend lived in the back of a house 
that Hernandez said was sometimes used as a gathering place for people in the 
neighborhood, some of whom she believes may have been in gangs. As Hernandez waited 
for her friend in the living room, a group of LAPD officers came inside with a warrant for 
the arrest of two men wanted for robbery. The officers detained everyone present, 
including Hernandez

Mouths later, MacLean, the immigration lawyer, learned that two Homeland Security 
agents had been invited along by the IA.PD officers executing the arrest warrant. This 
likely explains why, after Hernandez arrived at the LAPD’s Rampart station, she was 
questioned by ICE agents, then transferred, like Guillermo Felix, to the holding facility 
downtown and finally to the private detention center in Adelanto.

At her first immigration court hearing, which occurred via
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described her as an affiliate of a local gang. Mark Austin, a 
gang enforcement officer with the LAPD’s Rampart 
Division, testified at the hearing by telephone. He said that 
although he had not met Hernandez before, he knew she 
lived in a neighborhood with high gang activity and bad 
seen her speaking with known gang members; moreover, 
he said that he had once, during an attempted arrest of a 
different person, seen Hernandez use a sweatshirt in her 
hand to pick up something from the ground that he 
believed may have been drugs or a gun.

*

During the hearing, Hernandez tried to dispute the claims. 
But she didn’t have a lawyer at the time — immigrants are 
not entitled to counsel when they face deportation, and the 
majority go through removal proceedings without 
representation. This made countering Austin’s allegations

Xochitl Hernandez shows the tattoos she says 
are the names and nicknames of her 
grandchildren, as well as the Los Angeles 
Dodgers logo, on her arms. Nancy Pastor for 
BuzzFeed News

difficult, Hernandez said.

Hernandez, who is 40 years old, raised her five children in the neighborhood where she 
was arrested. Over the years, some of their schoolmates became involved in gangs. “I know 
them, because they knew my kids since they were little,” Hernandez said. “But the fact that 
they’re gang members doesn’t make me a gang member, or make my kids gang members.” 
During the court hearing, Austin suggested that Hernandez’s tattoos “could also” be an 
indication of her gang affiliation. Hernandez told BuzzFeed News that most of her tattoos 
are the names and nicknames of her children and grandchildren.

After the court hearing that included 
Austin’s testimony, the immigration 
judge decided to keep Hernandez in 
detention with a $60,000 bond, which 
her family could not afford. She 
remained incarcerated at Adelanto for six 
months. Hernandez’s lawyers pressured 
the LAPD for information on her arrest 
and Austin’s testimony during her first 
hearing. Eventually, the police 
department provided a letter indicating 
that it did not have Hernandez listed in 
any gang databases and did not suspect 
her of any gang-related (or other) crimes.
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Emi MacLean, National Day Laborer Organizing Network attorney, at a 
rally advocating for Xochitl Hernandez’s release on Aug. 23. David 
Noriega / BuzzFeed News

During Hernandez’s detention, MacLean’s organization, NDLON, launched a publicity 
campaign around her case. In September, the immigration judge lowered Hernandez’s 
bond to $5,000; her family gathered enough donations to pay the bond and she was
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immigration status,

'‘LAPD affirmed that it had no independent grounds to bring Ms. Hernandez into custody. 
She was neither suspected of criminal activity nor charged,” the complaint reads. “The 
LAPD’s actions in connection with Ms Hernandez appear to demonstrate that the LAPD is 
not abiding by its own policies with regard to collaboration with federal immigration 
authorities.”

While raising her kids in Los Angeles, Hernandez told BuzzFeed News, she had friendly 
relationships with neighborhood beat cops, who regularly checked in with her and her 
family. Years ago, she reported her abusive husband to police, who treated her respectfully 
and never inquired about her immigration status.

Now, as she awaits her next hearing in immigration court with an electronic monitor 
strapped to her ankle, Hernandez feels differently whenever she sees police in the street 
“I’m scared now,” she said. “I don’t want anything to do with them.”

\

Xochitl Hernandez displays her ankle monitor. Nancy Pastor for BuzzFeed News
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Dear Mayor Garcetti:

We, the undersigned, are community, civil rights, faith, activist, and labor organizations that 
represent and serve residents of the City of Los Angeles We write to seek your partnership in 
meeting the challenge of protecting the city’s most vulnerable copulations in the face of threats 
by ^resident Donald Trump.

We appreciate your statements at Los Angeles International Airport (LAX) on February 2, 2C17, 
declaring Los Angeles to be a “city of sanctuary and refuge”. We embrace strong, inclusive, and 
ethical leadership from our city’s leaders - leadership that recognizes the urgent moral and 
economic imperative to resist and oppose the extremist and bigoted agenda of the Trump 
Administration, rather than to seek to work with a President whose policies and practices have 
already, and will continue to, inflict great injury on the residents and City of Los Angeles.

We are ready to roll up our sleeves to work with you to ensure that Los Angeles is a sanctuary 
for aU residents, especially those who are being targeted by the new administration - Muslims, 
immigrants, refugees, LGBTQ people, Black communities, people of color, Jewish people, and 
women.

In the three weeks since the inauguration, President Donald Trump has made it clear that he is 
zealously advancing an agenda of hate, xenophobia, and Islamophobia by signing a series of 
inhumane and draconiar. executive orders that discriminate against and endanger immigrants, 
refugees, and Muslims. The earliest executive orders include a promise to build a border wall, 
unconstiturionally withhold federal funding to sanctuary cities, greatly increase the number of 
immigration enforcement officers and border patrol officers, resurrect the controversial Secure 
Communities program, create new deportation priorities, increase detention—including of 
children and families—at the border, suspend refugee resettlement, and effectively institute a 
Muslim ban. It is anticipated that the Trump administration will issue additional executive orders 
and policies that will harm jJTBTQ people, Blacks, women, Jewish people, and other 
communities that President Trump targeted during his campaign.

We face a national and local crisis that requires our elected leaders to stand up with moral clarity, 
courage, and strength for the rights of all residents - especially those who are targeted by the
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Trump administration - and to follow through with concrete policies that will defend our 
communities and uphold our constitution and our values of liberty, equality, and justice for all. 
Seven hundred fifty thousand (750,000) Angelenos demonstrated in the streets during the 
Women’s March and thousands more protested at Los Angeles International Airport (LAX) to 
affirm the importance of these values and to oppose the Trump administration’s agenda of hate.

We cannot wait. The time to act is now.

We also appreciate the steps that you have taken to protect immigrants and refugees, including 
your leadership with the LA Justice Fund and Cities for Citizenship, your support of SB 54 
(California Values Act), your efforts to assist refugees and detainees at LAX, and your 
statements about preserving Special Order 40.

Still, much more needs to be done immediately. Many of our organizations signed onto a letter 
on November 21, 2016, shortly after the election, asking for the City to take certain steps to 
protect the City’s residents, as well as our values. We never received a written response to that 
letter from the Mayor.

We urge you to further demonstrate the strong and moral leadership that the City of Los Angeles 
needs to assuage fears, foster unity, and ensure that we are well-equipped to defend our city from 
the new administration’s attacks in the months and years to come. Specifically, we urge you to:

1. Enact unequivocal sanctuary policies that:
a. Prevent collection of unnecessary information about immigration status;
b. Protect private information collected about City residents;
c. Prohibit local resources (including law enforcement) from being used for federal 
immigration enforcement or the establishment of a Muslim registry, and
d. Establish a body to monitor and oversee immigration enforcement actions in the 
City and affecting City residents

2. Refuse to enact the forthcoming national stop-and-frisk policy of the Trump 
administration, which will exacerbate the targeting of communities cf color, place the most 
vulnerable communities under increased threat, and feed mass-criminalization and mass- 
incarceration.

3. Modernize the Los Angeles Police Department’s (LAPD) Special Order 40, the police 
policy intended to promote public safety by protecting immigrants. Special Order 40 was 
drafted in 1979 and should be updated to protect the City’s diverse population in this new era 
under the Trump administration.
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4. Ensure that the LA Justice Fund is based on principles of universality and inclusiveness 
with the goal of ensuring critical due process rights for all people in deportation proceedings, 
including all individuals in immigration detention.

5. Oppose President Trump’s measures scapegoating and discriminating against Muslims, 
including by:

a. Endorsing SB 31 (Lara), which would ensure that state and local agencies and 
personnel do not participate in or use agency resources to create a registry, list, or 
database of individuals based on religious beliefs, practices, or affiliations, national 
origin, or ethnicity; and
b. Declining the nearly $1 million dollars in grants that the City of Los Angeles is 
receiving from the federal government to implement programs aimed to ''Counter Violent 
Extremism," (CVE) which play into harmful stereotypes and unwarranted targeting of the 
Muslim community.

6. Stand up to protect the rights of LGBTQ people and vigorously oppose any attempt by 
President Trump to institute a “license to discriminate” against LG3TQ people. Work 
decisively with elected officials and community partners to establish measures that will 
ensure the Trump administration does not roll back the clock on justice and equality for 
LGBTQ communities.

7. Ensure that the civil rights and well-being of residents are protected by establishing stricter 
fair hiring policies in public contracting and by investing in formal partnerships with state 
agencies to build comprehensive enforcement strategies to address heightened bias and 
discrimination through vigorous enforcement of Title VII and other fair hiring standards in 
the City of Los Angeles.

8. Protect street vendors from improper and damaging criminal prosecutions by ceasing to 
issue citations or taking other enforcement actions against street vendors while the City 
Council is considering plans to legalize street vending; pardoning past tickets, fines and fees, 
and/or offenses for sidewalk vending, and creating an inclusive, citywide permit program 
that legalizes sidewalk vending and promotes economic opportunity for all.

9. Expand existing levels of funding for day labor centers to ensure access to jobs and to re
affirm the City commitment to enforce wage theft and labor violations regardless of 
immigration status.

10. Develop a City budget that funds housing, youth programs, mental health resources, 
crime prevention/intervention work, and living wage jobs (those priorities that have the

3



greatest level of success in making communities safe) at a level that exceeds funding for 
police.

We also request that you meet with impacted community members and organizations to partner 
in shaping strong policies that ensure that Los Angeles continues to be a leader in welcoming and 
embracing Muslims, immigrants, refugees, LGBTQ people, Black communities, people of color, 
women, Jewish people, and residents of all backgrounds.

Now is the time for Los Angeles to lead in protecting all of the city’s residents and in upholding 
our values of inclusion, diversity, and justice. Given the urgency of this crisis, we respectfully 
request an in-person meeting with you by February 17. Our point of contact is Betty Hun 
Folicy Director at Asian Americans Advancing Justice-Los Angeles, who may be reached at 
bhung@advancingjustice-la.org.

to?

Thank you and we look forward to hearing from you.

Sincerely,

ACLU of Southern California
Alliance for Community Transit-Los Angeles (ACT-LA)
African Coalition 
AFSCME 329S
American Immigration Lawyers Association-Southern California Chapter 
API Equality-LA
Asian American Pacific Islanders-Christians for Social Justice (AAPI-CSJ) 
Asian Americans Advancing Justice-Los Angeles 
Asian Pacific Policy and Planning Couneil(A3PCON)
Bend the Arc Southern California
Black Alliance for Just Immigration
Black Lives Matter Los Angeles
Council on American Islamic Relations (CAIR) - LA
California Calls
California for Progress
California Immigrant Policy Center
California Immigrant Youth Justice Alliance (CIYJA)
California Pacific Conference of the United Methodist Church 
Central American Resource Center (CARECEN)
Clergy and Laity United for Economic Justice (CLUE)
Coalition for Humane Immigrant Rights of Los Angeles(CHIRLA) 
Community Coalition
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Community Initiatives for Visiting immigrants in Confinement (CIVIC)
East LA Community Corporation
Esperanza Community Housing Corporation
Esperanza Immigrant Rights Project
Filipino Migrant Center
Genders and Sexualities Alliance Network (GSA)
IDEAS at UCLA 
Immigrant Defenders Law Center 
Immigrant Youth Coalition 
InnerC'ty Struggle
Institute) de Educacion Popular del Sur de California (IDEFSCA) 
Interfaith Communities United for Justice and Peace (ICUJP)
Japanese American Citizens League - Pacific Southwest 
Koreatown immigrant Workers Alliance (KIWA)
LA County Federation of Labor 
LA Forward 
LA Voice
Los Angeles Alliance for a New Economy (LAANE)
Little Tokyo Service Center
Los Ange'es Black Worker Center
Los Angeles Community Action Network
Los Angeles LGBT Center
Maternal and Child Health Access
Muslim Public Affairs Council (MPAC)
National Day Laborer Organizing Network (NDLON)
National Immigration Law Center
National Lawyers Guild, Los Angeles
National Queer Asian Pacific islander Alliance
Nikkei for Civil Rights & Redress
OCA-G’-eater Los Angeles
People Organized for Westside Renewal (POWER)
Pilipmo Workers Center 
Public Counsel
Strategic Concepts in Organizing and Policy Education (SCOPE)
South Asian Network
Southeast Asian Community Alliance
Southern Christian Leadership Conference of Southern California 
St. John's Well Child & Family Center 
Thai Community Development Center 
UCLA Labor Center
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Union del Barrio
UNITE HERE - Maria Elena Durazo and Tom Walsh 
United Teachers Los Angeles (UTLA)
United Union of Roofers, Waterproofers and Allied Workers, Local 36 
UPLIFT
White People for Black Lives 
Youth Justice Coalition

Los Angeles City Councilcc:
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Indian
NATIONAL DAY LABORER 
ORGANIZING NETWORK

Statement Regarding LA Mayor Eric Garcetti Executive Directive No. 20

National Day Laborer Organizing Network 
March 22, 2017

On March 21, 2017, Los Angeles Mayor Eric Garcetti signed Executive Directive No. 20, 
“Standing with Immigrants: A City of Safety, Refuge and Opportunity for All.”

Executive Directive 20 is an important step for the City of Los Angeles in limiting the use of 
local resources for federal immigration enforcement.

Among other things, Executive Directive 20:

Prohibits City employees from using City resources, including personnel time, to 
cooperate in actions where the primary purpose is federal civil immigration enforcement; 
Prohibits City employees from granting federal immigration agents access to City 
facilities not open to the public unless required by a warrant or court order;
Requires local government offices and city commissioners to report requests for local 
cooperation on federal immigration enforcement;
Prohibits the unnecessary collection of information about immigration status, and 
requires the protection of such confidential information; and
Requires that all city services and facilities be accessible to all regardless of immigration 
status.

The Executive Directive is a significant response from the Mayor’s office to the strong 
community calls for Los Angeles to truly be - not just in name but in policy and practice - a 
sanctuary city.

To further protect and serve Los Angeles’ diverse community, and disentangle from federal 
immigration enforcement, Los Angeles should:

Ensure strong support from the City, including the LAPD and the City Council, for the 
California Values Act (SB 54) to prevent California from participating in federal 
immigration enforcement;
Expand existing levels of funding for day labor centers to ensure access to jobs and to re
affirm the City commitment to enforce wage theft and labor violations regardless of 
immigration status;
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Ensure that the LA Justice Fund is based on principles of universality and inclusiveness 
with the goal of ensuring critical due process rights for all people in deportation 
proceedings, including all individuals in immigration detention;
Ensure that the LAPD does not participate in federal immigration enforcement through its 
cooperation with the Los Angeles Sheriffs Department, whose current policies place 
Angelenos at risk of deportation;
Ensure that the policies established by Executive Directive 20 are enshrined in an 
ordinance endorsed by the City Council, and are meaningfully implemented and 
enforced;
Update and modernize local policing policies to ensure that LAPD does not engage in 
actions—including information-sharing and joint task forces— -where the consequence is 
federal immigration enforcement (even if the primary purpose is not);
Ensure transparency by making public all requests for local cooperation in federal 
immigration enforcement, and any collateral immigration consequences resulting from 
local actions; and
Implement the policies outlined in the February 10, 2017 letter to Mayor Garcetti, 
endorsed by NDLON and approximately 70 other organizations, to ensure that Los 
Angeles is a sanctuary for all residents, especially those who are being targeted by the 
new administration in Washington, including people of color, Muslims and other 
religious minorities, and the LGBTQ population.

In announcing Executive Directive 20, Mayor Garcetti and Los Angeles Chief of Police Charlie 
Beck acknowledged that the xenophobic rhetoric and anti-immigrant policies from the federal 
government appear to have already had an impact on immigrant access to public services.
Among other things, Chief Beck reported that domestic violence and sexual assault reporting has 
decreased markedly among the City's Latinos (10% and 25% respectively), far outstripping the 
decreases from other demographic groups.

These statistics confirm that actual or perceived participation of local authorities in federal 
immigration enforcement is antithetical to the public interest. Los Angeles best serves its diverse 
population by focusing on local priorities and not expending local resources to support the 
destruction of families and communities through mass deportation.

We commend the Mayor for the forward-thinking actions in this Executive Order, and wc urge 
the City Council and the Los Angeles County Board of Supervisors to follow suit.
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Los Angeles City and California State 
Response to Trump

NGOs, Labor, Faith-Based groups, the City of Los Angeles and 
the State of California

CAN LEAD THE WAY FOR PROGRAMS TO ENHANCE THF SAFETY AND WELL-BEING
of olr Cities and State in the face of recent Trump initiatives

THREATENING THE HEALTH, SAFETY AND SECURITY OF ALL CITY AND STATE RESIDENTS

1Peter Schey, Esq. 
(April 1,2017)

1. Introduction

The underlying foundation of the proposed program is recognition of the civic 
responsibilities local and State governments have, above all else, to protect and promote 
the health, safety and well-being of their residents.

The need for City and State officials to serve their constituents with leadership 
and responsiveness to public concerns becomes all the more important when their health 
or safety or overall well-being and identity are under serious challenge. Today, perhaps 
more then ever before in history, extreme and unorthodox federal policies, including but 
not limited to anti-immigrant policies, anti-environmental policies, anti-Muslim policies, 
and anti-worker policies are being issued through a series of Presidential Executive 
Orders, often it seems with no thoughtful consideration given to the chaos they cause, or 
their constitutionality.

Most cities and states are not like the Trump Towers or the resort Mar-a-Lago in 
Palm Beach, Fla. In those worlds there is very little diversity, immigrants are cheap 
dispensable workers, and organized labor is not welcomed. The City of Los Angeles (and

l President and Executive Director of the Center for Human Rights and Constitutional 
Law. Co-drafter of the federal legalization (“amnesty”) law enacted by Congress in 1986 
and the LIFE Act legalization program enacted by Congress in 2000. Lead and co-lead 
counsel in over 100 major civil rights cases many involving the constitutional rights of 
millions of immigrant workers, families, children and youth. The strategies outlined 
above were developed based on ideas and recommendations of a wide range of impacted 
immigrants, community-based organizations, faith-based leaders, unions and elected 
officials
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most cities and towns in California) are very different places. They are celebrated perhaps 
mor e than anything for their diversity, and the vitality and strengths that diversity brings 
to the community. They are places in which English, Spanish, Indo-European languages, 
and Asian and Pacific Islander languages may be heard at any time on any street comer, 
park or school yard.

More than ever before in history, the City of Los Angeles ’ and the State of 
California’s culture of diversity and health and safety are at risk because of Executive 
Orders issued by a President whose election to office relied more on intolerance than 
tolerance, and divisiveness rather than a commitment to or understanding of the 
community benefits derived from diversity.

Creative leadership and initiatives by the City of Los Angeles’ and State of 
California’s elected officials can avoid the many adverse impacts the Tramp Executive 
Orders will have. This memorandum will explore an effective three-part response to parts 
of the Tramp Executive Orders that would significantly harm the health and safety of 
California’s cities and communities with significant immigrant and minority populations.

This memorandum will briefly review how President Tramp’s Executive Orders 
may have adverse impacts on California, and then outline three concrete steps the City of 
Los Angeles (and other cities) and the State of California may take to avoid these adverse 
impacts.

How implementation of President Trump’s Executive Orders will lower 
the bar for Los Angeles’ and California’s health and safety

II.

The following are a few examples of ways in which the Tramp Executive Orders 
may harm the people of Los Angeles and California unless countered by creative local 
and statewide initiatives

Jobs, wages and working conditronswill be lowered1.

President Trump’s Executive Orders and rhetoric placing millions of immigrant 
workers at threat of arrest and deportation and demonizing immigrant communities has 
caused widespread fear in immigrant communities and will drive immigrant workers 
deeper undergr ound, increase their fear of exposure to the authorities, arid at bottom, 
make them far more exploitable by unscrupulous employers and sweatshop owners. At 
the same time, unscrupulous employers feel empowered to threaten workers with arrest 
and deportation or termination if they assert their rights to safe working conditions, 
proper wages or complain about sexual harassment on the job. In short, under the Trump 
regime, as workers are pushed deeper underground, wages, working conditions, and 
compliance with protective labor legislation will decrease, lowering the bar for all 
workers regardless of immigration status.
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Crime will increase and violent criminals will escape being jailed2.

President Trump’s Executive Orders seeking to secure local law enforcement 
cooperation with ICE and to empower local police to exercise the arrest powers of federal 
immigration agents will unquestionably decrease the willingness of immigrants, whether 
documented or undocumented, to report serious crimes, resulting in violent criminals 
avoiding prosecution and making local communities less safe. SB 54 seeks to insure that 
crime does not increase as result of local law enforcement engaging in federal 
immigration enforcement duties. Local entities should explore what measures they may 
take consistent with SB 54.

Housing standards will be lowered3.

President Trump’s Executive Orders and public statements marginalizing millions 
of immigrant workers w ill encourage unscrupulous landlords to violate housing health 
and safety laws and renters protection laws by threatening immigrant tenants with being 
reported to ICE and deported or eviction if they persist in complaining about unlawful 
housing conditions. Housing conditions will be lowered and code violations increase 
particularly in areas with significant immigration communities.

Access to health care will be decreased4.

Barriers to health care for immigrants go beyond policy and range from financial 
limitations, to discrimination and fear of deportation ; Undocumented immigrants are not 
allowed to purchase private health insurance under The Affordable Care Act at full cost 
in state insurance exchanges, nor are they eligible for premium tax credits or lower 
copayments or for Medicare, nonemergency Medicaid or CHIP As immigrants are driven 
deeper underground by new federal policies, they will be less likely to seek medical care 
when sick or infected with communicable diseases. Many will not seek medical care until 
conditions have worsened and become medical emergencies. Combined with the threat of 
local law enforcement cooperation with ICE, immigrants will be reluctant to call 911 
during medical emergencies.

Threat of mass raids and arrests and family separations5.

President Trump’s Executive Orders expanding the use of “expedited removal” 
procedures nationwide, requiring the hiring of about 10,000 additional ICE agents and 
contracting for an additional 150,000 detention beds will result in unsafe mass raids and 
deportations without accompanying formal deportation hear.ngs, the separation of 
families, and in many instances U.S. citizen children left without proper care.

See, e.g., Barriers to health care for undocumented immigrants: a literature review, US 
National Library of Medicine, Oct. 2015 
https:/Avww.ncbi.nlm.nih.gov/pmc/articles/PMC4634824/
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Removal of confidentiality of immigration records will discourage Los 
Ajigeles and California residents from legalizmg their status

6.

President Trump’s policy of removing confidentiality protection for individual’s 
immigration files will significantly discourage immigrants eligible for legalization of 
status to come forward and apply for such benefits because they fear confidential 
information in their applications may be disclosed to the public. In particular, immigrant 
victims of violent crimes who cooperated with police, those wilh asylum claims, 
survivors of domestic violence, children who have been abused or neglected, and victims 
of trafficking will be reluctanl to apply for legal status because of fear information in 
their applications could be made public.

Threatened mass arrests and deportations will adversely impact cities’ and 
states’ economies

7.

Immigrants are responsible for nearly a third (about 32%) of California’s 
economic output. Undocumented immigrants contribute about $181 billion to the 
California economy. Any serious implementation of President Trump’s plan to arrest and 
deport millions of immigrants will ha ve a significant adverse impact on the economy of 
Los Angeles and the State of California. The economic benefits of immigration have been 
well established in numerous studies and reports including the National Academy of 
Sciences, Engineering, and Medicine.3 Based on Bureau of Economic Analysis figures, 
the American Action Forum estimates that removing 11 million immigrants would 
decrease the labor force by 6 percent and cut GDP by $1.6 trillion, or about 8.5 percent 4

Threatened elimination of funding for the Legal Services Corporation will 
imperil the ability of civil legal aid organizations to serve low-income 
citizens and immigrants in need

8.

Since 1974, the Legal Services Corporation (LSC), an independent non-profit supported 
by the federal government, has funded legal aid programs throughout California serving

3 See, e.g., Want A Stronger Economy? Give Immigrants A Warm Welcome 
February 22, 2017 (Https://Theconversation.Com/Want-A-Stronger-Economy-Give- 
Immigr ants-A-Warm-Welcome-73264); The Economic And Fiscal Consequences Of 
Immigration, September 2016 (Https://Www.Nap.Edu/Read/23550/Chapter/l); The 
Hidden Cost of Deportations - Analysts Worry and hnmigrauon Crackdown Would be 
Bad News for the Economy, US News and World Report, March 10, 2017 
(https://www. usnews.com/news/the-report/arti cles/2017-03-10/mass- dcportations-could- 
hurt-the economy)

4 The 'True Cost of Trump’s Immigration Plan, August 2015
(https://www.ainericanactionforum.org/opcd/true-cost-trumps-immigration-plan7)

Https://Theconversation.Com/Want-A-Stronger-Economy-Give-Immigr
Https://Theconversation.Com/Want-A-Stronger-Economy-Give-Immigr
Https://Www.Nap.Edu/Read/23550/Chapter/l
https://www
https://www.ainericanactionforum.org/opcd/true-cost-trumps-immigration-plan7
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low-income citizens and some categories of immigrants including victims of domestic 
violence, violent crimes and human trafficking President Trump’s budget entirely 
defunds the Legal Services Corporation. Bipartisan support runs deep for the concept that 
legal aid in service of the most vulnerable serves an important social purpose. ' However, 
it would not be surprising if LSC funding is reduced leaving thousands of Los Angeles 
and California residents without legal representation when subjected to abusive illegal 
conduct or in need of legal services to present applications and petitions for immigration 
benefits

III Turning Lemons into Lemonade: Three-Part Strategy Los Angeles and 
California can undertake to protect and promote the health and safety 
of their residents in response to unprecedented federal Executive 
Orders

The following discussion provides a broad roadmap that may be considered by 
cities and states responding to recent federal Executive Orders that will have adverse 
local impacts The broad outlines presented below were developed following 
consultations and meetings with over 250 NGOs and other Los Angeles and California 
stakeholders.

These recommendations require additional research and consultation with 
impacted communities and stakeholders. Detailed recommendations can be prepared in 
30-60 days with input from additional stakeholders, the assistance of pro bono law firms, 
and consultations with the Los Angeles City Attorney and California Attorney General.

The overall goal of these proposals is not to “hold the line ” on the rights of 
immigrants and the health and safely of local communities, but to actually enhance the 
legal protections available to vulnerable minority communities and raise the bar on local 
health and safety conditions.

The three parts of the proposed strategy include -

Adoption of “Comprehensive Civil Rights and Immigration Reform” - 
Enactment of a set of human rights State laws and local ordinances that 
protect immigrants and all insular minorities and improve overall 
community safety and health. 5

0)

5 See Legal Aid Is Under Assault, But Don’t Count It Out, Above the Law, David Lash, 
Esq. (March 2017) http://abovethelaw.com/2017/03/Iegal-aid-is-under-assault-but-dont- 
count-it-out/

http://abovethelaw.com/2017/03/Iegal-aid-is-under-assault-but-dont-count-it-out/
http://abovethelaw.com/2017/03/Iegal-aid-is-under-assault-but-dont-count-it-out/
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Consideration of the City’s and Stale’s participation (along with NGOs, 
CBOs and unions) in litigation to block implementation of certain portions 
of the Trump Executive Orders.

(?)

Coordinated delivery of services and funding aimed at offensive 
protection of rights, avoidance of mass arrests using technology and a 
phone app, coord [nation of delivery of services and training and technical 
support for government agencies and NGOs delivering human and social 
services.

(3)

0) Adoption of “Comprehensive Civil Rights and Immigration Reform” - 
Enactment of a set of human rights laws and ordinances that protect

IMMIGRANTS AND ALL VULNERABLE COMMUNITIES AND IMPROVE COMMUNITY 
HEALTH AND SAFETY.

In the face of federal Executive Orders that will place downward pressure on the 
health and safety of local communities with significant immigrant populations, Los 
Angeles and California should now adopt Comprehensive Civil Rights and Immigration 
Reform laws aimed at increasing the legal protections against unscrupulous and often 
illegal exploitation of immigrants and other vulnerable minorities and improve the health 
and safety standards of all City and State residents. Such comprehensive legislation may 
include the following -

Enhanced protections for all workers to promote compliance with existing labor, 
wage and hour, and occupational health and safety laws and ordinances and 
reduce incentives for disciiminatory or retaliatory actions based on immigration 
or minority group status.

Enactment of SB 54 and related measures to clearly define appropriate limitations 
on the role local police and jails play in the enforcement of federal immigration 
laws to insure that all crimes are reported to law enforcement agencies and 
victims cooperate in the prosecution of criminals.

Enhanced protections for tenants to promote compliance with local and state 
housing laws and avoid discrimination or retaliatory actions by unscrupulous 
landlords based on tenants’ immigration or minority group status.

Legislation to reduce and eliminate profiling based on racial, ethnic or 
immigration status.

Enhanced protections for consumers to promote compliance with existing 
consumer protection laws and avoid discrimination or retaliatory actions by 
business owners based on consumer’s immigration or minority group status.
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Enhanced protections for victims of trafficking and penalties for those profiting 
from human trafficking including the use of consumer laws against businesses 
that front for human traffickers.

Amendment of laws and recommendations to courts regarding the circumstances 
in which personal appearances in court may be waived to avoid non-appearances 
and the issuance of arrest warrants for residents who feai appearing solely 
because of the presence of ICE agents in local court houses.

Consideration of creating a Los Angeles or California ID card for those unable to 
obtain traditional state issued identification.

Expansion of access to health care services by undocumented immigrant residents 
beyond the children now eligible for such services. Such services could be limited 
to certain immigrants with greater equities and attachment to California (for 
example, the parents of U.S. citizens or those who have resided continuously in 
the state for a certain peri od of time).

Legislation insuring that immigration status of persons will not be recorded in the 
delivery of Los Angeles services unless relevant to eligibility for a benefit and 
that any such records will not be shared with anyone, including DHS, absent a 
valid and final court order. Similar protections are included in SB 54

There are a range of additional areas in which State and City protections would 
reduce the incidence of exploitation and discrimination against immigrants and other 
vulnerable communities.

If Los .Angeles and California arc prepared to address comprehensive reform 
legislation, a set of proposals can be promptly prepared by a collaborative effort 
including NGOs, unions,/?™ bono law firms, subject-matter experts, and elected officials 
and their staff members.

(2) Consideration of major litigation to block implementation of certain 
portions of the; Trump Executive Orders.

It is recommended that a team of pro bono lawyers examine and prepare a report 
for Los Angeles and California's consideration regarding portions of the Trump 
Executive Orders that may be subject to legal challenge by the City of Los Angeles

NGOs and unions with members or clients harmed by the Trump Executive 
Orders also likely have standing to challenge portions of the Orders that may be illegal 
and need to assess their readiness to lead or join impact litigation seeking judicial review 
of parts of the Trump Executive Orders that may be illegal or unconstitutional.
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At least three parts of the Executi ve Orders may be subject to legal challenge by a 
municipal or State entity -

The Trump Executive Orders appear to eliminate the confidentiality of 
individual’s records on file with the Department of Homeland Security - Such 
records may include highly confidential statements in asylum applications, IJ visa 
appl ications filed by the victims of violent crimes who cooperated with police, 
VAWA applications alleging domestic violence, Special Immigrant Juvenile 
applications filed by minors who have been abused or neglected, and visa 
applications filed by victims of trafficking. Removing Ihe confidentiality of these 
records will result in residents who qualify to apply for legalization of status 
under laws enacted by Congress being unwilling to come forward and apply for 
lawful status. Discouraging residents to come forward and seek to legalize their 
status is obviously adverse to the interests of cities and states.

The Trump Executive Orders plan to extend '‘expedited removal” nationwide - 
All prior federal Administrations have only applied “expedited removal” 
procedures within 100 miles of the land borders and then only to immigrants who 
have been in the U.S. for less than several days. President Trump intends to apply 
“expedited removal” nationwide to anyone who has resided in the U.S. for less 
than two years. Unless they claim a fear of persecution in their home countries, 
these City residents will be arrested and immediately deported without a formal 
deportation hearing. It does not appear that any due process procedures will be 
adopted to resolve disputes about how long someone has lived in the United 
States potentially leading to thousands of illegal and unjust deportations and 
family separation.

The Trump Executive Orders plan to treat apprehended unaccompanied minors as 
“accompanied” minors once released from custody and reunited with a parent - 
Under federal law' most unaccompanied children must be released from custody 
and placed in traditional formal deportation proceedings. Sixty percent of 
unaccompanied minors released from custody are released to a parent. President 
Trump’s Executive Order requires that such children reunited with a parent be 
redefined as an “accompanied” minor, his or her deportation hearing cancelled, 
anci the child subjected to expedited removal and “mandatory” detention.

(3) Coordinated delivery of services and funding aimed at offensive

PROTECTION OF RIGHTS, AVOIDANCE OF MASS ARRESTS, AND TRAINING AND 
TECHNICAL SUPPORT FOR GOVERNMENT AGENCIES ANDNGOS DELIVERING 
SERVICES TO IMMIGRANTS AND REFUGEES.

Finally, it is recommended that Los Angeles and California consider a series of 
community services and information dissemination to ensure that all residents, regardless
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of immigration status, have access to community resources and engagement in civic life, 
and may exercise their existing legal rights to avoid unjust and illegal arrests by federal 
immigration authorities.

Several cities and states around the country with large immigrant populations have 
already adopted programs aimed at services for immigrants and refugees. These programs 
will be reviewed and some selected to recommend for adoption. Other innovative 
programs not adopted by other cities or states may also be recommended for 
consideration.

At minimum, we will recommend programs, including the use of technology -

to inform business owners of their rights regarding entry of ICE onto private 
property, protection of their workers from arrests without probable cause, and 
laws and ordinances that prohibit illegal discrimination or retaliation against 
workers based on their immigration or other protected status;

to avoid residents being subjected to arrest by immigration authorities 
accomplished without “probable cause”;

to provide funding for NGOs aimed at preventing arrests and identifying 
immigrants and refugees eligible to apply to legalize their status, including the use 
of technology and a phone app;

to provide funding and resources for the protection and well-being of immigrant 
children residents,

to disseminate information encouraging access to health care for those suffering 
from illness and providing health education,

to offer community education about local police policies on cooperation with ICE 
(encouraging the reporting of crimes and cooperation with law enforcement in the 
prosecution of criminals),

to encourage immigrants and refugees eligible for citizenship to commence the 
naturalization process, and

to encourage participation in the census count by all residents without fear of 
arrest or deportation.

to create or enhance existing community-based programs aimed at facilitating 
dialogue among different communities to discuss race, ethnicity and diversity, 
with the goal of addressing racial and ethnic equality and to foster stronger race 
and ethnic relations
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As with the other components of the program outlined above, the final nature and 
scope of services should be developed with significant participation of subject-matter 
experts, NGOs, unions and other stakeholders. Proposals should be based on empirical 
data, be achievable, and extend protections to a broad range of immigrants and similarly 
si tuated vulnerable communities.

As stated above, the goal is not merely to avoid the bar of safety and health being 
lowered because of recent federal initiatives, but to use this as an opportunity to raise the 
bar, understanding that humane and rational immigration reform at a federal level is off 
the table for the next four years.

Ill
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State of New York 
Office of the Attorney General

Eric T. Schneiderman 
Attorney General Executive Office

January 19, 2017

Dear Colleague:

As the chief law enforcement officer in our state, I have heard from many New Yorkers who 
have questions about what this week’s transfer of power in Washington, D C. means for federal 
immigration enforcement. Local elected officials and law enforcement agencies rightly want to 
promote public safety while protecting vulnerable communities. I write today to set forth what 
the US Constitution and federal law currently require and describe concrete steps that local 
governments and law enforcement agencies can immediately take to achieve these important 
dual objectives.

The enclosed Guidance Concerning Local Authority Participation In Immigration Enforcement 
and Model Sanctuary Provisions first describes the legal landscape governing local jurisdictions’ 
involvement in immigration investigation and enforcement, so that local officials understand the 
extent to which they may decline to participate in such activities. The Guidance follows the 
letter that I sent on December 2, 2014 to police chiefs and sheriffs throughout the state, but 
provides much greater detail and context for law enforcement officials and local policymakers. 
The Guidance also provides model language that localities can voluntarily enact—consistent 
with current federal law—to limit law enforcement and local agency participation in federal 
immigration activities. The model language is based on an extensive review of provisions from 
the numerous states, cities, and towns around the country—including many in New York Stati 
that have already have acted to protect this vulnerable population.

The Attorney General’s Office recognizes that by protecting the rights and well-being of 
immigrant families, we build trust in law enforcement and other public agencies, thus enhancing 
public safety for all. As you know, justice cannot be served when a victim of domestic violence 
or a witness to a shooting does not call the police because she fears that doing so will attract the 
attention of officials who wish to deport her family members. That’s why standing together in 
this time of uncertainty is our most effective tool for keeping our communities safe.

Sincerely yours,

ERIC T. SCHNEIDERMAN

The Capitol, Albany, N. Y. 12224 • (518) 776-2000 • Fax (518) 650-9401 • www.ag.ny.gov

http://www.ag.ny.gov


GUIDANCE CONCERNING LOCAL AUTHORITY PARTICIPATION 
IN IMMIGRATION ENFORCEMENT AND MODEL SANCTUARY PROVISIONS

PURPOSE AND PRINCIPLESPART I:

The purpose of this guidance is two-fold: (1) to describe for local governments in New York 
State the legal landscape governing the participation of local authorities in immigration 
enforcement; and (2) to assist local authorities that wish to become "sanctuary" jurisdictions by 
offering model language that can be used to enact local laws or policies that limit participation 
in immigration enforcement activities. 1

As the United States Supreme Court recognized in Arizona v. United States, "[a]s a general rule, 
it is not a crime for a removable alien to remain present in the United States."1 2 n addition, 
undocumented aliens—like other New Yorkers—are afforded certain rights by the New York 
State and United States Constitutions. As explained in detail in Part If, local law enforcement 
agencies ("LEAs") retain significant discretion regarding whether and how to participate in 
federal immigration enforcement LEAs nonetheless must adhere to the requirements and 
prohibitions of the New York State and United States Constitutions and federal and state law in 
serving the public, regardless of whether an individual is lawfully present in the U.S.

In light of concerns expressed by many local governments about protecting immigrants' rights 
while appropriately aiding federal authorities, Part III of this guidance offers model language 
that can be used to enact laws and policies on how localities can and should respond to federal 
requests for assistance with immigration enforcement. Several states and hundreds of 
municipalities—including New York City arid other local governments throughout New York 
State—have eracted sanctuary laws and policies that prohibit or substantially restrict the 
involvement of state and local law enforcement agencies with federal immigration 
enforcement. See Appendix B. The Office of the Attorney General believes that effective 
implementation of the policies set forth in this guidance can help foster a relationship of trust 
between law enforcement officials and immigrants that will, in turn, promote public safety for 
all New Yorkers.

This guidance recommends eight basic measures:

1. LEAs should not engage in certain activities solely for the purpose of enforcing federal 
immigration laws.

1 "Sanctuary" is not a legal term and does not have any fixed or uniform legal definition, but it is often used to 
refer to jurisdictions that limit the role of local law enforcement agencies and officers in the enforcement of 
federal immigration laws.

2 132 S. Ct. 2492, 2505 (2012) (citation omitted)

1



2. Absent a judicial warrant, LEAs should honor U.S. Immigration and Customs 
Enforcement ("ICE") or Customs and Border Protection ("CBP") detainer requests only in 
limited, specified circumstances.

3. Absent a judicial warrant, LEAs should not honor ICE or CBP requests for certain non
public, sensitive information about an individual.

4. LEAs should not provide ICE or CBP with access to individuals in their custody for 
questioning solely for immigration enforcement purposes.

5. LEAs should protect the due process rights of persons as to whom federal immigration 
enforcement requests have been made, including providing those persons with 
appropriate notice.

6. Local agency resources should not be used to create a federal registry based on race, 
gender, sexual orientation, religion, ethnicity, or national origin.

7. Local agencies should limit collection of immigration-related information and ensure 
nondiscriminatory access to benefits and services.

8. LEAs should collect and report data to the public regarding detainer and notification 
requests from ICE or CBP in order to monitor their compliance with applicable laws.

As explained in Part II below, state and feaeral law permit localities to adopt these proposed 
measures.

2



LAWS GOVERNING LOCAL AUTHORITY PARTICIPATION IN IMMIGRATION 
ENFORCEMENT

PART II:

The Tenth Amendment to the U.S. ConstitutionA.

The Tenth Amendment to the U. S. Constitution' limits the federal government's ability to 
mandate particular action by states and localities, including in the area of federal immigration 
law enforcement and investigations. The federal government cannot "compel the States to 
enact or administer a federal regulatory program,"4 cr compel state employees to participate in 
the administration of a federally enacted regulatory scheme.1 Importantly, these Tenth 
Amendment protections extend not only to states but to localities and their employees J 
Voluntary cooperation with a federal scheme does not present Tenth Amendment issues

The N.Y. Constitution and Home Rule PowersB.

Under the home rule powers granted by the New York State Constitution,8 as implemented by 
the Municipal Home Rule Law 3 a local government may adopt a local law relating to the 
"government, protection, order, conduct, safety, health and well being of persons" therein, as 
long as its provisions are not inconsistent with the state constitution or a general state law 10

The model provisions for localities outlined in Part III are consistent with both the state 
constitution and existing state law.

The Tenth Amendment to the United States Constitution provides that "powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
people." U.S. Const., Am. X.

4 New York v. United States, 505 U.S. 144,188 (1992). The compelled conduct invalidated in New York v. United 
States was a federal statutory requirement that States enact legislation providing for the disposal of their 
radioactive waste or else take title to that waste. See id at 152-54.

5 Printz v. United States, 521 U.S. 898, 955 (1997). The compelled conduct invalidated in Printz was tne Brady 
Handgun Violence Prevention Act's requirement that state and local law enforcement officers perform 
background checks on prospective firearm purchasers. See id at 903-04.

6 See id at 904-05 (allowing county-levei law enforcement officials to raise Tenth Amendment claim); see also 
Lomont v. O'Neill, 285 F 3d 9, 13 (D.C. Cir. 2002) (same); City of New York v. United States, 179 F.3d 29, 34 (2d 
Cir. 1999; (city may raise a Tenth Amendment claim), cert, denied, 528 U.S. 1115 (2000).

' See Lomont, 285 F.3d at 14

s N.Y. Const., Art. IX, § 2(c)(ii)(10).

9 Municipal Home Rule Law § 10(l)(ii)(a)(12).

See, e.g.. Eric M. Bermani, P.C v. City of New York, 25 N.Y.3d 634, 690 (2015).10
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c. Laws Governing Treatment of ICE and CBP Detainer Requests

ICE and CBP have a practice of issuing detainer or immigration-hold requests to LEAs, asking 
that the LEA keep an individual in its custody for up to 48 hours beyond that individual's normal 
release date (i.e., the date the individual is scheduled for release in whatever matter brought 
that person into the LEA's custody) while ICE determines whether to take custody of the 
individual to pursue immigration enforcement proceedings. LEAs have the authority to honor or 
decline an ICE or CBP request to detain, transfer, or allow access to any individual within their 
custody for immigration enforcement purposes. As the Attorney General's December 2, 2014 
letter to police chiefs and sheriffs across New York State explained, an LEA's compliance with 
ICE detainers or requests for immigration holds is voluntary— not mandatory—and compliance 
with such requests remains at the discretion of the LEA. li

This guidance recommends tnat LEAs honor ICE or CBP detainers or requests for immigration 
holds only when (1) ICE or CBP presents a judicial warrant or (2) there is probable cause to 
believe that the individual committed a limited number of criminal offenses, including terrorism 
related offenses. See infra Part III, Objective 2. Such an approach promotes public safety in a 
manner that also respects the constitutional rights of individuals and protects LEAs from 
potential legal liability.

All LEAs in New York State must comply with the Fourth Amendment to the U.S. Constitution's 
prohibition on unreasonable searches and seizures, as well as with the similar provision in 
Article I, § 12 of the New York State Constitution.12 This mandate does not change simply 
because ICE or CBP has issued a detainer request to an LEA. Should an LEA choose to comply 
with an ICE or CBP detainer request and hold an individual beyond his or her normal release 
date, this constitutes a new "seizure" under the Fourth Amendment. That new seizure must 
meet all requirements of the Fourth Amendment, including a showing of probable cause that 
the individual committed a criminal offense 13

A judicial warrant would fulfill the Fourth Amendment's requirements. Absent a judicial 
warrant, however, further detention is permissible only upon a showing of probable cause that

ii See Letter from New York Attorney General Eric T. Scnreiderman to New York State Police Chiefs and Sheriffs 
(Dec. 2, 2014) (available at httus://ag.nv.gov/pdfs/AG Letter And Memo Secure Communities 12 2.pdf).

Article I, § 12 of the New York State Constitution provides: "The right of the people to be secure in their 
persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing 
the place to be searched, ana the persons or things to be seized."
Cf. Illinois v. Caballes, 543 U.S. 405, 407 (2005) (noting that a legitimate seizure "can become unlawful if it is 
prolonged beyond the time reasonab;y required" to achieve its purpose); see also Dunaway v. New York, 442 
U S 200, 213 (1579) (nothg general ru'e that "Fourth Amendment seizures are 'reasonable' only if based on 
prcbab'e cause").

12

13
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the individual committed a crime or that an exception to the probable cause requirement 
applies. 14

15The mere fact that an individual is unlawfully in the U.S. is not a criminal offense 
unlawful presence in the U.S., by itself, does not justify continued detention beyond that 
individual's normal release date. This applies even where ICE or CBF provide an LEA with 
administrative forms that use terms such as "probable cause" or "warrant, 
of whether the LEA had probable cause to further detain an individual will turn on all the facts 
and circumstances, not simply words that ICE or CBP places on its forms.

Therefore,

wl6 A determination

Accordingly, in several different lawsuits, federal courts have held that an LEA violated the 
Fourth Amendment rights of an individual whom the LEA held past his or her normal release 
date in response to an ICE detainer request.^ The courts reasoned that the ICE detainer 
requests did not constitute probable cause to believe that the individual had committed a 
crime; therefore further detention was unconstitutional. Indeed, LEAs that detain individuals in 
the absence of a judicial warrant or probable cause may be liable for monetary damages.18 For 
these reasons, this guidance recommends that LEAs respond to ICE or CBP detainer requests 
only when they are accompanied by a judicial warrant, or in other limited circumstances in 
which there ;s probable cause to believe a crime has been committed.

Laws Governing Information Sharing with Federal AuthoritiesD.

In addition to issuing detainer requests, ICE and CBP have historically sought information about 
individuals in an LEA's custody. For example, ICE may request notification of an individual's 
release date, time, and location to enable ICE to take custody of the individual upon release.

14 See, e.g , Gerstein v. Pugh, 420 U.S. 103,111-12 (1975)

See Arizona, 132 S. Ct. at 2505.

For example, a "Warrant of Removal" is issued by immigration officials, and not by a neutral fact-finder based 
on a finding of probable cause that the individual committed a crime. See 8 C.F.R. § 241.2. In addition, DHS 
Form I-247D ("Immigration Detainer—Request for Voluntary Action") (5/15), available at 
https://www.ice.gov/sites/default/files/documents/Document/2016/l-247D.PDF. includes a check-box for ICE 
to designate that "Probable Cause Exists tnat The Subject is a Removable Alien." It is not a crime to be in the 
U.S. unlawfully. See supra at 4. Thus, iCE's checking of a "probable cause" box on the I-247D does not 
constitute probab'e cause to believe that an individual has committed a crime, and cannot on its own justify 
continued detention.
See, e.g., Santos v. Frederick Cnty. Bd. of Comm'rs, 725 F.3a 451, 464-65 (4th Cir. 2013); Miranda-Olivares v. 
Clackamas Cnty., 12-CV-02317, 2014 U.S. Dist. LEXIS 50340, at *32-33 (D. Or. April 11, 2014); see also Gerstein, 
420 U.S. at 111-12 (discussing underlying basis of Fourth Amendment's prooable cause requirement).

See, e.g., Santos, 725 F.3d at 464-66, 470 (holding that municipality was not entitled to qualified immunity in 
§ 1983 lawsuit seeking, inter alia, compensatory damages, where deputes v;olated arrestee's constitutional 
rights by detaining her solely on suspected civil violations of federal immigration law).

15

16

17

18
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This guidance recommends that, unless presented with a judicial warrant, LEAs should not 
affirmatively respond to ICE or CBP requests for sensitive information that is not generally 
available to the public, such as information about an individual's release details or home 
address. See infra Part III, Objective 3. This approach enables LEAs to protect individual privacy 
rights and ensure positive relationships with the communities they serve, which in turn 
promotes public safety.

(1) 8 U.S.C. § 1373 and the Tenth Amendment

Federal law "does not require, in and of itself, any government agency or law enforcement 
official to communicate with [federal immigration authorities]."19 Rather, federal law limits the 
ability of state and local governments to enact an outright ban on sharing certain types of 
information with federal immigration authorities. Specifically, 8 U.S.C. § 1373 orovides that 
state and local governments cannot prohibit employees or entities "from sending to, or 
receiving from, [federal immigration authorities] information regarding the citizenship or 
immigration status, lawful or unlawful, of any individual"'20 In addition, federal law bars 
restrictions on "exchanging" information regarding "immigration status" with "any other 
Federal, State, or local government entity" or on "maintaining" such information.21 By their 
own language, these laws apply only to information regarding an individual's "citizenship or 
immigration status."

Section 1373 thus does not impose an affirmative mandate to share information —nor could it, 
for the reasons discussed below. Instead, this law simply provides that localities may not forbid 
or restrict their emoloyees from sharing information regarding an individual's "citizenship or 
immigration status."22 Nothing in Section 1373 restricts a locality from declining to share other 
information with ICE or CBP, such as non-public information about an individual's release, her 
next court date, or her address.

In addition, Section 1373 places no affirmative obligation on local governments to collect 
information about an individual's immigration status. Thus, local governments can adopt

19 H.R. Rep. No. 104-72S, Subtitle B, § 6, at 383 (1996).

8 U SC § 1373(a)-(b) (emphasis added).

8 U.S.C. § 1373(b) (emphasis added).

It should be noted that the U.S. Department of Justice's Office of the Inspector General, which monitors 
compliance with various federal grant programs, has interpreted Section 1373 to preclude not just express 
restrictions on information disclosure, but also "actions of local officials" that result in "restrictions on 
employees prov'dmg information to ICE." See United States Department of Justice, Department cf Justice 
Referral of Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant Reopients (May 31, 2016), at 7 n 9 
(available at https://oig.iustice.gov/reports/2016/1607.pdf).

20

21

22
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policies prohibiting their officers and employees from inquiring about a person's immigration 
status except where required by law. 23

The Tenth Amendment may further limit Section 1373's reach. The Tenth Amendment's 
reservation of power to the states prohibits the federal government from "compelling] the 
States to enact or administer a federal regulatory program 
government employees to participate in the administration of a federally enacted regulatory 
scheme.24 As noted above, these Tenth Amendment protections extend to localities and their 
employees

commandeering" stateor

Although the United States Court of Appeals for the Second Circuit has rejected a facial Tenth 
Amendment challenge to Section 1373, that court has recognized that a city may be aple to 
forbid voluntary information sharing where such information sharing interferes with the 
operations of state and local government.25 As the Second Circuit has observed, "[t]he 
obtaining of pertinent information, which is essential to the performance of a wide variety of 
state and local governmental functions, may in some cases be difficult or impossible if some 
expectation of confidentiality is not preserved," and "[preserving confidentiality may in turn 
require that state and local governments regulate the use of such information by their 
employees.
Section 1373 where a state or locality can show that the statute creates "an impermissible 
intrusion on state and local power to control information obtained in the course of official 
business or to regulate the duties and responsibilities of state and local governmental 
employees"—such as the impairment of the entity's ability to collect information necessary to 
its functioning—"if some expectation of confidentiality is not preserved.

„26 Accordingly, the Tenth Amendment may be read to limit the reach of

»2

Some jurisdictions have adopted policies expressly restricting the disclosure of immigration- 
status information to any third parties, including federal authorities, on the grounds that 
confidentiality is necessary to gather this information and the information is crucial to various 
governmental functions. For these reasons, New York City, for example, prohibits its employees 
from "disclosing] confidential information"—including information relating to "immigration 
status"—except under certain circumstances (e.g., suspicion of illegal activity unrelated to

23 Under a New York City Executive Order, for example, officers and employees (other than law enforcement 
officers) are not permitted to inquire about a person's immigration status "unless: (1) Such person's 
immigration status is necessary for the determination of program, service or benefit eligibility or the provision 
of . . . services; or (2) Such officer or employee is requ:red by law to inquire about such person's immigration 
status." N.Y.C. Exec. Order No. ^1, § 3(a) (2003).

New York, 505 U.S. at 188; Printz, 521 U.S. at S15.

City of New York, 179 F.3d at 35-37.

24

25

26 Id.
27 Id. at 36, 37.
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undocumented status or the investigation of potential terrorist activity), or if "such disclosure is 
required by law.»28

(2) Freedom of Information Law

Disclosure of information held by the government is also governed by New York's Freedom of 
Information Law ("FOIL"). While FOIL generally requires state agencies to make publicly 
available upon request all records not specifically exempt from disclosure by state or federal 
statute,29 FOIL also mandates that an agency withhold such records where disclosure would 
"constitute an unwarranted invasion of personal privacy."30 Non-public information about an 
individual, such as home address, date and place of birth, or telephone number, would likely be 
exempt from disclosure on personal privacy grounds. 31

28 N.Y.C Exec. Order No. 41, Preamble, § 2 (2003).
Public Officers Law § 87(2).

Id. § 89(2)(b); see also In re Massaro v. N.Y. State Thruway Auth., Ill A.D.3d 1001, 1003-04 (3d Dep't 2013) 
(records containing emp.oyee names, addresses, and Socia1 Security numbers subject to personal privacy 
exemption under FOIL)

These examples are illustrative, not exhaustive.

29

30

31
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’2PART ill: MODEL SANCTUARY PROVISIONS

This Part describes eight core objectives and proposes mode! language that jurisdictions can 
use to enact local laws and/or policies to achieve these objectives.

Objective: LEAs should not engage in certain activities solely for the purpose of 
enforcing federal immigration laws.

1.

Model Language:

(a) [The LEA] shall not stop, question, interrogate, investigate, or arrest an individual 
based solely on any of the following.

Actual or suspected immigration or citizenship status; or

A "civil immigration warrant," administrative warrant, or an immigration 
detainer in the individual's name, including those identified in the National 
Crime Information Center (NCIC) database.

[The LEA] shall not inquire about the immigration status of an individual, including 
a crime victim, a witness, or a person who calls or approaches the police seeking 
assistance, unless necessary to investigate criminal activity by that individual.

[The LEA] shall not perform xhe functions of a federal immigration officei or 
otherwise engage in the enforcement of federal immigration law--whether 
pursuant to Section 1357(g) of Title S of the United States Code or under any other 
law, regulation. 01 policy.

0)

(N)

(b)

(c)

Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 
only in limited, specified circumstances.

2.

Model Language:

[The LEA] may respond affirmatively to a "civil immigration detainer" from ICE or 
CBP to detain or transfer an individual for immigration enforcement or 
investigation purposes for up to 48 hours ONLY IF the request is accompanied by a 
judicial warrant,

EXCEPT THAT local police may detain a person for up to 48 hours on a "civil 
immigration detainer" in the absence of a judicial warrant IF

(i)

32 See Appendix A for definitions of key terms used in this Part.

See Appendix B for a compilation of states and localities with similar previsions.
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(1) there is probable cause to believe that the individual has 
illegally re-entered the country after a previous removal or return 
as defined by 8 U.S.C. § 1326 and (2) the individual has been 
convicted at any time of (i) a specifically enumerated set of 
serious crimes under the New York Penal Law (e.g., Class A 
felony, attempt of a Class A felony, Class B violent felony, etc.) 
or (ii) a federal crime or crime under the law of another state that 
would constitute a predicate felony conviction, as defined under 
the New York Penal Law, for any of the preceding felonies; or

33

there is probable cause to believe that the individual has or is 
engaged in terrorist activity.

Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 
certain non-public, sensitive information about an individual.

3.

Model Language*

(a) [The LEA] may respond affirmatively to an ICE or CBP request for non public 
information about an individual—including but not limited to non-public 
information about an individual's release, home address, or work address—ONLY 
IF the request is accompanied by a judicial warrant,

EXCEPT THAT nothing in this law prohibits any local agency from-
• sending to or receiving from any local, state, or federal agency— 

as per 8 U.S.C. § 1373—(i) information regarding an individual's 
country of citizenship or (ii) a statement of the individual's 
immigration status; or

CO

disclosing information about an individual's criminal arrests or 
convictions, where disclosure of such information about the 
individual is otherwise permitted by state law or required 
pursuant to subpoena or court order; or

disclosing information about an individual's juvenile arrests or 
delinquency or youthful offender adjudications, where disclosure 
of such information about the individual is otherwise permitted 
by state law or required pursuant to subpoena or court order

(b) [The LEA] shall limit the information collected from individuals concerning 
immigration or citizenship status to that necessary to perform agency duties and

33 See, e g., N.Y C Admin. Code § 14-154'a)(6) for a list of Designated felonies in New York City's law.
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shall prohibit the use or disclosure of such information in any manner that violates 
federal, state, or local law.

Objective: LEAs should not provide ICE or CBP with access to individuals in their 
custody for questioning solely for immigration enforcement purposes.

4.

Model Language:

[The LEA] shall not provide ICE or CBP with access to an individual in their custody 
or the use of agency facilities to question or interview such individual if ICE or 
CBP's sole purpose is enforcement of federal immigration law.

Objective: LEAs should protect the due process rights of persons as to whom federal 
immigration enforcement requests have been made, including providing those 
persons with appropriate notice.

5.

Model Language:

[The LEA] shall not delay bail and/or release from custody upon posting of bail 
solely because of (i) an individual's immigration or citizenship status, (ii) a civil 
immigration warrant, or (iii) an ICE or CBP request—for the purposes of 
immigration enforcement—for notification about, transfer of, detention of, or 
interview or interrogation of that individual.

Upon receipt of an ICE or CBP detainer, transfer, notification, interview or 
interrogation request, [the LEA] shall provide a copy of that request to the 
individual named therein and inform the individual whether [the LEA] will comply 
with the request before communicating its response to the requesting agency.

Individuals in the custody of [the LEA] shall be subject to the same booking, 
processing, release, and transfer procedures, policies, and practices of that agency, 
regardless of actual or suspected citizenship or immigration status.

(a)

(b)

(c)

Objective: Local agency resources should not be used to create a federal registry 
based on race, gender, sexual orientation, religion, ethnicity, or national origin.

6.

Model Language:

[Local agency] may not use agency or department monies, facilities, property, 
equipment, or personnel to investigate, enforce, or assist in the investigation or 
enforcement of any federal program requiring registration of individuals on the 
basis of race, gender, sexual orientation, religion, ethnicity, or national origin.

11



Objective: Local agencies should limit collection of immigration-related information 
and ensure nondiscriminatory access to benefits and services.

7.

Model Language:

[Local agency] personnel shall not inquire about or request proof of immigration 
status or citizenship when providing services or benefits, except where the receipt 
of such services or benefits are contingent upon one's immigration or citizenship 
status or where inquiries are otherwise lawfully required by federal, state, or local 
laws.

(a)

[Local agencies] shall have a formal Language Assistance Policy for individuals with 
Limited English Proficiency and provide interpretation or translation services 
consistent with that policy.

(b)

34

Objective: LEAs should collect and report aggregate data containing no personal 
identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs' compliance with all applicable laws.

8.

Model Language:

(a) [The LEA] snail record, solely to create the reports described in subsection (b) 
below, the following for each immigration detainer, notification, transfer, 
interview, or interrogation request received from ICE or CBP:

• The subject individual's race, gender, and place of birth;
• Date and time that the subject individual was taken into LEA custody, the 

location where the individual was held, and the arrest charges;
• Date and time of [the LEA's] receipt of the request;
• The requesting agency;
• Immigration or criminal history indicated on the request form, if any;
• Whether the request was accompanied any documentation regarding 

immigration status or proceedings, e.g., a judicial warrant;
• Whether a copy of the request was provided tc the individual and, if yes, the 

date and time of notification;
• Whether the individual consented to the request;
• Whether the individual requested to confer with counsel regarding the 

request;

34 Urder Title VI of the Civil Rights Act of 1964, any agency tnat is a direct or indirect recipient of federal funds 
must ensure meaningful or equal access to its services or benefits, regardless of ability to speak English. See 42 
U.S.C. § 2000a etseq.) Lau v. Nichols, 414 U.S. 563 (1974).
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• [The LEA's] response to the request, including a decision net to fulfill the 
request;

• If applicable, the date and time that ICE or CBP took custody of, or was 
otherwise given access to, the individual; and

• The date and time of the individual's release from [the LEA's] custody.

(b) [The LEA] shall provide semi-annual reports to the [designate one or more public 
oversight entity] regarding the information collected in subsection (a) above in an 
aggregated form that is stripped of all personal identifiers in order that [the LEA] 
and the community may monitor [the LEA's] compliance with all applicable law.

13



APPENDIX A
DEFINITION OF KEY TERMS

• "Civil immigration detainer" (also called a "civil immigration warrant") means a detainer 
issued pursuant to 8 C.F.R. § 287 7 or any similar request from ICE or CPB for detention 
of a person suspected of violating civil immigration law. See DHS Form I-247D 
("Immigration Detainer—Request for Voluntary Action") (5/15), available at 
https://www.ice.gov/sites/default/file5/documents/Document/2016/l-247D.PDF.

• "Judicial warrant" means a warrant based on probable cause and issued by an Article III 
federal judge or a federal magistrate judge that authorizes federal immigration 
authorities to take into custody the person who is the subject of the warrant A judicial 
warrant does not include a civil immigration warrant, administrative warrant, or other 
document signed only by ICE or CBP officials.

• "Probable cause" means more than mere suspicion or that something is at least more 
probable than not. "Probable cause" and "reasonable cause," as that latter term is used 
in the New York State criminal procedure code, are equivalent standards. Si

• "Local law enforcement agencies" or "LEAs" include, among others, local police 
personnel, sheriffs' department personnel, local corrections and probation personnel, 
school safety or resource officers, and school police officers.

35 People v. Valent'ne, 17 N.v.2d 128,132 (1966).
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APPENDIX B
COMPILATION OF SIMILAR PROVISIONS FROM OTHER STATES AND LOCALITIES

Objective: LEAs should not engage in certain activities that are solely for the purpose 
of enforcing federal immigration laws.

1.

N.Y.C. Exec. Order 41 (2003): "Law enforcement officers shall not inquire about a 
person's immigration status unless investigating illegal activity other than mere status as 
an undocumented alien."

N.Y.C. Exec. Order 41 (2C03): It is the "policy of the Police Department not to inquire 
about the immigration status of crime victims, witnesses or others who call or approach 
the police seeking assistance."

Illinois Executive Order 2 (2015): "No law enforcement official . . . shall stop, arrest, 
search, detain, or continue to detain a person solely based on an individual's citizenship 
or immigration status or on an administrative immigration warrant entered into [NCIC or 
similar databases]."

Oregon State Law § 181A.820 (20151: "No [state or local] law enforcement agency shall 
use agency moneys, equipment or personnel for the purpose of detecting or 
apprehending persons whose only v!olation of law is that they are persons of foreign 
citizenship present in the United States in violation of federal immigration laws," subject 
to certain exceptions including where a person is charged with criminal violation of 
federal immigration laws.

LAPP Special Order 40 (1979): "Officers shall not initiate police action with the objective 
of discovering the alien status of a person. Officers shall not arrest or book persons for 
violation of Title 8, Section 1325 of the United States Immigration Code (Illegal Entry)."

Washington D.C. Mayor's Order 2011-174: Public safety agencies "shall not inquire 
about a person's immigration status ... for the purpose of initiating civil enforcement of 
immigration proceedings that have no nexus to a criminal investigation."

Washington D.C. Mayor's Order 2011-174: "It shall be the policy of Public Safety 
Agencies not to inquire about the immigration status of crime victims, witnesses, or 
others who call or approach the police seeking assistance."

Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 
only in limited, specified circumstances.

2

Philadelphia. PA Executive Order No. 5-2016: "No person in the custody of the City who 
would otherwise be released from custody shall be detained pursuant to an ICE civil
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immigration detainer request pursuant to 8 C.F.R. Sec. 287.7 . . . unless [a] such person 
is being released from conviction for a first or second degree felony involving violence 
and [b] the detainer in supported by a judicial warrant."

Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 
certain non-public, sensitive information about an individual.

3.

Illinois Executive Older 2 (2015): LEAs may not "communicat[e] an individual's release 
information or contact information" "solely on the basis of an immigration detainer or 
administrative immigration warrant."

Philadelphia. PA Executive Order No. 5-2016: Notice of an individual's "pending release" 
shall not be provided "unless [a] such person is being released from conviction for a first 
or second degree felony involving violence and [b] the detainer is supported by a judicial 
warrant."

California Values Act, SB No. 54 (Proposed) (2016)

An LEA may not (a) "[rjespondf] to requests for nonpublicly available personal 
information about an individual," including, but not limited to, information about the 
person's release date, home address, or work address for immigration enforcement 
purposes," or (b) "make agency or department databases available to anyone ... for the 
purpose ot immigration enforcement or investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, genaer, sexual 
orientation, religion, immigration status, or national or ethnic origin."

An LEA may (a) share information "regarding an Individual's citizenship or immigration 
status" and (b) respond to requests for "previous criminal arrests and convictions" as 
permitted under state law or when responding to a "lawful subpoena."

Objective: LEAs should not provide ICE or CBP with access to individuals in their 
custody for questioning for solely immigration enforcement purposes.

4.

Vermont Criminal Justice Training Council Policy: "Unless ICE or Customs and Border 
Patrol (CBP) agents have a criminal warrant, or [Agency members] have a legitimate law 
enforcement purpose exclusive to the enforcement of immigration laws, ICE or CBP 
agents shall not be given access to individuals in [Agency's] custody "

Santa Clara. CA Board of Supervisor P.esolution No. 2011-504 (2011): ICE "shall not be 
given access to individuals or be allowed to use County facilities" for investigative 
interviews or other purposes unless ICE has a judicial warrant or officials have a 
"legitimate law enforcement purpose" not related to immigration enforcement.
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California Values Act, SB No. 54 1Proposed) (2016): LEAs may not "[g]iv[e] federal 
immigration authorities access to interview individuals in agency or department custody 
for immigration enforcement purposes."

Objective: LEAs should protect the due process rights of persons as to whom federal 
immigration enforcement requests have been made, including providing those 
persons with appropriate notice.

5.

Connecticut Department of Correction, Administrative Directive 9.3 (2013r "If a 
determination has been made to detain the inmate, a copy of Immigration Detainer - 
Notice of Action DHS Form 1-247, and the Notice of ICE Detainer form CN9309 shall be 
delivered to the inmate."

Objective: Local agency resources should not be used to create a federal registry 
based on race, gender, sexual orientation, religion, ethnicity, or national origin.

6.

California Values Act, SB No. 54 (Proposed) (2016). State and local law enforcement shall 
not "[u]se agency or department moneys, facilities, property, equipment, or personnel 
to investigate, enforce, or assist in the investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, gender, sexual 
orientation, religion, or national or ethnic origin."

Objective: Local agencies should limit collection of immigration-related information 
and ensure nondiscriminatory access to benefits and services.

7.

N.Y.C. Exec. Order 41 (2003): "Any service provided by a City agency shall be made 
available to all aliens who are otherwise eligible for such service to aliens. Every City 
agency shall encourage aliens to make use of those services provided by such agency for 
which aliens are not denied eligibility by law."

N.Y.C. Exec. Order 41 (2003): "A City officer or employee, other than law enforcement 
officers, shall not inquire about a person's immigration status unless: (1) Such person's 
immigration status is necessary for the determination of program, service or benefit 
eligibility or the provision of City services; or (2) Such officer or employee is required by 
law to inquire about such person's immigration status."

Objective: LEAs should collect and report aggregate data containing no personal 
identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs' compliance with all applicable laws.

8.

N.Y.C. Local Law Nos. 58-2014 and 59-2014 (N.Y.C. Admin Code § 9-131 and § 14 154) 
(2014): By October 15 each year, NYPD and NYC DOC "shall post a report on the 
department's website" that includes, among other things, the number of detainer

17



requests received, the number of persons held or transferred pursuant to those 
requests, and the number of requests not honored.

King County (Seattle), WA. Ordinance 17706 (2C13): The detention department "shall 
prepare and transmit to the [county] council a quarterly report showing the number of 
detainers received and descriptive data," including the types of offenses of individuals 
being held, the date for release from custody, and the length of stay before the detainer 
was executed.

18
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The Opinion Pages

A ‘Sanctuary City’ Seizes the Moment, and 
the Name
Edrtorial Observer

By LAWRENCE DOWNES MARCH 3, 2017

SANTA ANA, Calif — Cities of immigrants, it’s time. Time to declare yourselves 
sanctuaries. To wear the label proudly, defiantly, even if the White House and its 
allies threaten you and utter all kinds of falsehoods against you.

President Trump is in power; his nadvist ideology is now fully armed and 
operational. He laid it out with alarming clarity m his “America first” address tc 
Congress this week, painting unauthorized immigrants as vicious criminals, and 
refugees as dangerous undesirables, using both groups as scapegoats and targets. 
The homeland security secretary, John Kelly, has given his boss a battle plan. 
Immigration and Customs Enforcement and the Border Patrol are carrying it out, 
combing the country', seizing and terrifying the innocent.

The sweeps, arrests and intimidation share a brutal randomness. A young 
“Dreamer” gives a news conference after her father and brother are detained — and 
is arrested herself. ICE stakes out a courthouse to grab a survivor of domestic 
violence. Border agents ask a planeload of passengers — on a domestic flight — to 
show their papers.

https://nyti.ms/21IcVjw


Many people are confused by the term “sanctuary city, 1 which has no strict 
definition. Mr. Trump uses it as an epithet to mean immigrant-loving communities 
that allow alien criminals to roam free. Used that way, the label is false; no city can 
suspend the rule cf law or keep out the feds. But rather than tolerating such slander, 
cities should seize back the term, defining sanctuaries as places that stand for reason 
in the face of overreaching, unjust and often lawless federal enforcement.

They should do what Santa Ana, Calif., has done. It is a city of 335,000, in the heart 
of Orange County, whose City Council has passed one of the boldest and most far- 
reaching sanctuary ordinances in the state. In a county that has long been known as 
a haven of white Republicans, Santa Ana is a mixed-race, mixed-income, All- 
American town. Its population is about 46 percent immigrant, and its mayor and its 
six City Council members are all Latino.

When the Council gave final approval to its sanctuary ordinance in January, by 
a 6-to-o vote, it was the culmination of months of persuasion by residents who feel 
the force of Mr. Trump’s anti-immigrant threats intimately. They argued that Latino 
and Asian families, including many unauthorized immigrants with citizen children, 
have fought for a foothold in this country and deserve to live in safety7 and peace. 
They pointed out that using the local police as immigration enforcers takes them 
away from their primary7 responsibility, the safety of the community. It wastes 
crime-fighting resources. It costs too much. And it’s constitutionally dubious for 
localities to detain people for no other reason than an administrative request from 
ICE.

The ordinance is duly respectful of the law, in a spirit that honors the 
Constitution and residents’ civil rights. It declares that none of its provisions are to 
conflict with “any valid and enforceable duty and obligation imposed by a court 
order or any federal or applicable laws” But it also makes clear that the city7 will not 
cooperate in any federal immigration dragnet. The feds may do what they will, but 
Santa Ana wants no part of it. It will not allow the use cf city7 resources or personnel 
to assist in these efforts unless required by7 state or federal law. Nor wall the city 
share “sensitive information,” protecting the privacy of its residents, whatever their 
immigration status.



Police chiefs and sheriffs across the country understand such reasoning; 63 of 
then recently sent a letter opposing Mr. Trump’s effort to conscript them for his 
immigration crackdown.

Santa Ana’s decision took courage, given Mr. Trump’s heated language about 
“vicious” immigrant criminals and his threat to rob sa nctuary cities of federal funds. 
It’s not clear that he can or will follow through. But for Santa Ana, other financial 
implications were more immediate: The city had a deal with ICE to house immigrant 
detainees in its jail for $340,000 a month; that contract has been canceled The city 
accepted the hit, realizing how inappropriate it would be to call itself a sanctuary 
while profiting from Mr. Trump’s deportation policies.

Success has encouraged the residents of Santa Ana tc consider the next steps. 
Now that we’re a sanctuary city, what else should we do? Hove about finding lawyers 
to help people in detention fight deportation? A resolution to examine the issue 
came before the Council the other night. Students, lawyers and community members 
waited through hours of legislative minutiae for a chance to testify. At about 12:30 in 
the morning, the resolution passed unanimously.

The opposition in California to the Trump administration goes well beyond a 
blue island in historically red Orange County. The State Legislature is considering a 
strong sanctuary bill, the California Values Act, to prohibit the use of state resources 
for immigration enforcement. Like Santa Ana’s ordinance, the Values Act wmild 
have the force of law. Pressure for sanctuary policies is strong in Los Angeles, too, 
even though its mayor, Eric Garcetti, has at times been wary of the label. Nervous 
politicians should get over their qualms. While they have been tiptoeing, the Trump 
administration has been moving.

Follow The New York Times Opinion section on Facebook and Twitter 
(@ NYTOp in io n), and sign up for the Opinion Today newsletter.

A version of this editorial appears in print on March 3, 2017, on Page A26 of the Mew York edition with the 
headline: A 'Sanctuary City’ Seizes the Moment, and the Name.

©2017 The New York Times Company
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ORDINANCE NO, NS-XXX

AN UNCODIFIED ORDINANCE OF THE CITY COUNCIL OF 
THE CITY OF SANTA ANA RELATING TO THE CITY’S 
PROCEDURES CONCERNING SENSITIVE INFORMATION 
AND THE ENFORCEMENT OF FEDERAL IMMIGRATION 
LAW FOLLOWING THE DECLARATION OF THE CITY OF 
SANTA ANA AS A SANCTUARY FOR ALL ITS RESIDENTS

THE CITY COUNCIL OF THE CITY OF SANTA ANA DOES ORDAIN AS
FOLLOWS:

The City Council of the City of Santa Ana hereby finds,SECTION 1.
determines, and declares as follows:

A. The City of Santa Ana has long embraced and welcomed individuals of diverse 
racial, etnnic, religious, and national backgrounds, including a large immigrant 
population

B, The City of Santa Ana welcomes, honors, and respects the contributions of ail 
of its residents, regardless of their immigration status

C. Immigrants and their families in Santa Ana contribute to the economic and 
social fabric of the City by establishing and patronizing businesses, 
participating in the arts and culture, and achieving significant educational 
accomplishments.

D. Fostering a relationship of trust, respect, and open communication between 
City officials and residents Is essential to the City’s mission of delivering 
efficient public services In partnership with our community, which ensures 
public safety, a prosperous economic environment, opportunities for our youth, 
and a high quality of life for residents.

E. The City of Santa Ana seeks to continue to foster trust between City officials 
and residents to protect limited local resources, to encourage cooperation 
between residents and City officials, including iaw enforcement officers and 
employees, and to ensure public safety and due process for all.

F. In recognition of the City’s continued commitment to the equal, respectful, and 
dignified treatment of all people, the City Council, on December 6, 2016, 
adopted Resolution No. 2016-086 declaring the City of Santa Ana a sanctuary 
for all Its residents, regardless of their Immigration status. This Resolution 
called for certain actions by the City relative to the administration and 
enforcement of federal immigration law, which is the exclusive authority of the 
federal government.

Exhibit 1

Ordinance No NS-XXX
Page 1 of 5
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G. The City now wishes to enact specific procedures consistent with Resolution 
No. 2016-086 and the City’s commitment to social justice and inclusion

Purpose and Intent. The City of Santa Ana is one of the most 
ethnically, racially, and religiously diverse cities in the United States, with immigrants 
comprising approximately 46 percent of the City’s population. The City has long derived 
its strength and prosperity from its diverse community, including those who identify as 
immigrants, and prides itself on their achievements. The cooperation of the City's 
immigrants is essential to advancing the City’s mission, vision, and guiding principles, 
Including community safety, support for youth and education, economic development, and 
financiai stability. Through the City’s commitment to social justice and inclusion, one of 
the City’s most important objectives is to enhance its relationship with ail its residents, 
including immigrants. Due to the City’s limited resources, the complexity of federal civil 
immigration laws, the need to promote trust and cooperation from the public, including 
immigrants, and to attain the City’s objectives, the City Council finds that there is a need 
to clarify the communication and enforcement relationship between the City and the 
federal government. The purpose of this ordinance is to establish the City’s procedures 
concerning immigration status and enforcement of federal civil immigration laws.

___________ Requesting or Maintaining information Prohibited. No
City agency, department, officer, employee, or agent shall requestor maintain information 
about sensitive information about any person except as provided in this ordinance. 
Sensitive Information includes any information that may be considered sensitive or 
personal by nature, Including a person's status as a victim of domestic abuse or sexuai 
assault; status as a victim or witness to a crime generally; citizenship or immigration 
status; status as a recipient of public assistance; sexuai orientation; biological sex or 
gender identity; or disability.

SECTION 2.

SECTION 3.

No City agency,
department, officer, employee, or agent shall disclose sensitive information about any 
person except as provided in this ordinance.

Disclosing Information Prohibited.SECTION 4.

Exceptions to Prohibitions. The prohibitions in Sections 3 
and 4 of this ordinance shall not apply where the individual to whom such information 
pertains provides his or her consent (or if such individual is a minor, the consent of that 
person’s parent or guardian), where the information or disclosure is necessary to provide 
a City service, or where otherwise required by state or federal law or judicial decision,

___________ Use of City Resources Prohibited. No City agency,
department, officer, employee, or agent shall use City funds, resources, facilities, 
property, equipment, or personnel to assist in the enforcement of federal immigration law, 
unless such assistance is required by any valid and enforceable federal or state law or is 
contractually obligated. Nothing in this Section shall prevent the City, including any 
agency, department, officer, employee, or agent of the City, from lawfully discharging his 
or her duties in compliance with and in response to a lawfully issued judicial warrant or 
subpoena.

SECTIONS.

SECTIONS.

Ordinance No. NS-XXX
Page 2 of 5
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The prohibition set forth in this Section shall include but not be limited to:

(a) identifying, investigating, arresting, detaining, or continuing to detain a 
person solely on the belief that the person is not present legally in the United States or 
that the person has committed a violation of immigration law;

(b) assisting with or participating in any immigration enforcement operation or 
joint operation or patrol that involves, in whole or in part, the enforcement of federal 
immigration laws;

(c) aresting, detaining, or continuing to detain a person based on any 
immigration detainer or federal administrative warrant, when suGh immigration detainer 
or administrative warrant is based solely on a violation of federal immigration law, or 
otherwise honoring any such detainer, warrant, or request to detain, interview, or transfer;

(d) notifying federal authorities about the release or pending release of any 
person for immigration purposes;

(e) providing federal authorities with non-public information about any person 
for immigration purposes; and

(f) enforcing any federal program requiring the registration of Individuals on the 
basis of religious affiliation or ethnic or national origin.

SECTION 7. Implementation of Policies, Within a reasonable time 
following adoption of this ordinance, the City shall implement policies to prevent biased- 
based policing and directing its iaw enforcement personnel to exercise discretion to cite 
and release individuals in lieu of detaining them at a local detention facility or county jail 
based on the nature of the crime alleged to be committed. The City shall also provide 
appropriate training and establish a commission, task force, or simitar body composed of 
community members to advise the City Council on these and all policies related to this 
ordinance.

SECTION 8. Ordinance Not to Conflict with Federal Law, Nothing in this 
ordinance shall be construed or implemented to conflict with any valid and enforceable 
duty and obligation imposed by a court order or any federal or applicable law.

SECTION 9. No Private Right of Action. This ordinance does not create 
or form the basis of liability on the part of the City, its agencies, departments, officers, 
employees, or agents. It is not intended to create any new rights for breach of which the 
City is liable for money or any other damages to any person who claims that such breach 
proximately caused injury. The exclusive remedy for violation of this ordinance shall be 
through the City's disciplinary procedures for employees under applicable City 
regulations, unless the agency, department, officer, employee, or agent of the City is 
lawfully discharging his or her duties as set forth in Section 6.

Ordinance No. NS-XXX
Page 3 of 5
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Severability. If any section, subsection, sentence, clause, 
phrase or portion of this ordinance is for any reason held to be invalid or unconstitutional by 
the decision of any court of competent jurisdiction, such decision shall not affect the validity 
of the remaining portions of this ordinance. The City Council of the City of Santa Ana hereby 
declares that it would have adopted this ordinance and each section, subsection, sentence, 
clause, phrase or portion thereof irrespective of the fact that any one or more sections, 
subsections, sentences, clauses, phrases, or portions were to be declared invalid or 
unconstitutional.

SECTION 10.

Effective Date. This ordinance shall become effective thirtySECTION 11,
(30) days after its adoption.

Certification by Clerk. The Clerk of the Council shall certify 
the adoption of this ordinance and shall cause the same to be published as required by law.

SECTION 12.

2017.day ofADOPTED this

Miguel A. Pulido 
Mayor

APPROVED AS TO FORM: 
Sonia R. Carvalho, City Attorney

(/John M. Funk
By:

Assistant City Attorney

CouncilmembersAYES:

NOES Councilmembers

ABSTAIN: Councilmembers

NOT PRESENT: Councilmembers

Ordinance No. NS-XXX
Page 4 of 5

11A-12



Date:January 25, 2017
CommitteeSubmitted in 

Council File NoCharlie Beck, Chief of Police
Michel Moore, Assistant Chief, Office of Operations
Robert Arcos, Deputy Chief, Central Bureau
Los Angeles Police Department
100 West 1st Street
Los Angeles, California 90012

item No.

Deputy:

Dear Chief Beck, Assistant Chief Moore, and Deputy Chief Arcos.

Thank you for the invitation to meet with the Los Angeles Police Department (“LAPD”) on 
January 12 to discuss LAPD’s relationship with the City’s diverse community, including its 
significant immigrant populations

We were pleased to hear that LAPD recognizes that Special Order 40, established in 1979, is 
outdated and needs to be modernized to satisfy LAPD’s goals of being a police force that serves 
the community and adheres to core values of equal enforcement of the law and equal service to 
the public r egardless of immigration status.

Among other things, Special Order 4C does not reflect nearly four decades of important changes 
in law and practice, including"

• The growing intertwining of immigration enforcement with local criminal justice systems 
that has resulted in the deportations of hundreds of thousands of immigrants, many of whom 
are longtime residents of the state of California, with deep connections to their families and 
eommunit'es in our state.

• The LA^C’s adoption of a pioneering community policing model that is harmed when 
immigrant residents are afraid of contacting the police to report a crime or cooperate with 
law enforcement due to a fear that any law enforcement contact could result in their 
deportation.

• The 2001 Report of the Rampart Independent Review Panel, following the now infamous 
1990s LAPD Rampart Scandal, which recognized the harms that result from the 
Department’s collaboration with federal immigration authorities and the need for revisions to 
Department policy and practice.

♦ The 2007 Los Angeles City Council resolution reaffirming Special Order 40 which
recognized that promoting participation and involvement of the undocumented immigrant 
community in police activities increased the Department’s ability to protect ana serve the 
entire community.

• The United States Supreme Court’s pronouncement in United States v. Arizona, 132 S. Ct. 
2492 (2012), that removal is a civil matter and that state officers generally may not arrest 
immigrants based solely on possible removability.



Los Angeles Police Department 
January 25, 2017 
Page 2

• The growing public policy of the state of California—as reflected in state laws such as the 
TRUTH Act and the TRUST Act—to disentangle ICE deportation programs from local law 
enforcement agencies and to increase the transparency and accountability of immigration 
enforcement in the state; and—as reflected in a recent state audit and the passage of AB 
2298—to acknowledge and remedy the inaccuracies in California’s shared gang databases 
and to prevent the unintended or inappropriate sharing of that information.

Recent court decisions that have raised Constitutional concerns regarding the enforcement of 
immigration detainers.

• The recent resolution of the legislature of the state of California declaring that California 
opposes “mass deportation strategies that needlessly tear families apart, or target immigrants 
for deportation based on vague and unjustified criteria.”

in the interest of expediting and informing this process, a diverse group of academics, civil and 
immigrant rights organizations, and other experts have compiled the attached proposed revision 
of Special Order 40. We would welcome a detailed discussion about this proposal and would be 
glad to provide legal, policy and other support for the recommendations it contains.

We look forward to engaging with you to update the LAPD’s policies to ensure that they best 
protect this City’s immigrant communities.

Sincerely,

Martha Arevalo and Dan Sharp, Central American Resource Center 
Shiu-Ming Cheer, National Immigration Law Center 
Jordan Cunnings, Public Counsel
Ingrid Eagly, University of California at Los Angeles School of Law
Josh Green, Urban Peace Institute
Marcela Hernandez, Immigrant Youth Coalition
Betty Hung, Asian Americans Advancing Justice - Los Angeles
Kathleen Kim, Loyola Immigrant Justice Center
Emi MacLean and Chris Newman, National Day Laborer Organizing Network 
Ana Muniz, University of California at Irvine 
Victor Narro, UCLA Labor Center
Jennie Pasquarella, American Civil Liberties Union of Southern California
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Eric Garcetti, Mayor, City of Los Angeles
Ana Guerrero, Chief of Staff of Los Angeles Mayor’s Office
Linda Lopez, Office of Immigrant Affairs, Los Angeles Mayor’s Office
Kerb \Vesson, President, nos Angeles City Council
Gil Cedillo, Chair of Ad Hoc immigrant Affairs Committee, Los Angeles City Council
Michael Feuer, City Attorney, City of Los Angeles
Arif Alikhan, Director, Office of Constitutional Policing and Folicy, LAPD

CC:



PROPOSED LAPD POLICY MODERNIZING SPECIAL ORDER 40

SPECIAL ORDER

SUBJECT: IMMIGRATION STATUS AND 31AS-EREE POLICING

PURPOSE:

Los Angeles is home to millions of people from all walks of life, of different races, 
religions, sexual orientations, and national and ethnic origins. The Department values and 
celebrates this diversity, which makes our community strong and vibrant

A. relationship of trust between the Department and the City’s residents, regardless of 
race, religion, sexual orientation, national origin, ethnicity, or immigration status, is 
essential for accomplishing core Department functions, including protecting the safety 
and civil and human rights of all residents.

The enforcement of federal immigration law falls exclusively within the authority of the 
federal government. The Department will net engage in law enforcement activities based 
solely on someone’s immigration status. The Department does not work together with the 
Department of Homeland Security on deportation efforts. That is not the job of the Los 
Angeles Police Department

The Department’s commitment to equal enforcement of the law and equal service to the 
public regardless of immigration status increases the Department’s effectiveness in 
protecting and serving the entire community. All individuals, regardless of immigration 
status, should feel secure that contacting law enforcement will not make them vulnerable 
tc harassment, arrest, or deportation.

Voluntary assistance in the enforcement of federal civil immigration law would drain 
already-limited Department resources; detract from the Department’s core mission to 
create safe communities, and make it difficult to maintain trust between the Department 
and the City’s lesidents, thereby threatening the safety and well-being cf City residents

Assistance in the enforcement of immigration law could also lead to profiling based on 
race, ethnicity, and national origin in violation of the United States and California 
Constitutions and state and federal anti-discrimination laws.

Since 1979, the Department has followed an existing policy, Special Order 40, 
concerning its engagement with the City’s undocumented population. However, this 
policy has not been revised since it was established in 1979 and therefore does not reflect 
nearly four decades cf important changes in law and practice, including:

The growing intertwining cf immigration enforcement with local criminal justice 
systems that has resulted in the deportations of hundreds of thousands of immigrants,
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many of whom are longtime residents of the state of California, with deep 
connections to their families and communities in our state.

The Los Angeles Police Department’s adoption of a pioneering community policing 
moaei that is harmed when immigrant residents are afraid of contacting the police to 
report a crime or cooperate with law enforcement due to a fear that any law 
enforcement contact could result in their deportation.

• The 2001 Report of the Rampart independent Review Fanel, foliowing the now
infamous 19S0s LAPD Rampart Scandal, which recognized the harms that result from 
the Department’s collaboration with federal immigration authorities and the need for 
revisions to Department policy and practice.

The 2007 Los Angeles City Council resolution reaffirming Special Order 40 which 
recognized that promoting participation and involvement of the unaocumented 
immigrant community in police activities increased the Department’s ability to 
protect and serve the entire community.

The United States Supreme Court’s pronouncement in United Stales v. Arizona, 132 
S. Ct. 2492 (2C12), that removal is a civil matter and that state officers generally may 
net arrest immigrants based solely on possible removability.

The growing public policy of the state of California—as reflected in state laws such 
as the TRUTH Act and the TRUST Act—to disentangle ICE deportation programs 
from local law enforcement agencies and to increase the transparency and 
accountability of immigration enforcement in the state; and—as reflected in a recent 
state audit and the passage of A5 2298—to acknowledge and remedy the inaccuracies 
in California’s shared gang data oases and to prevent the unintended oi inappropriate 
sharing cf that informatio n.

Recent court decisions that have raised Constitutional concerns regarding the 
enforcement of immigration detainers.

• The recent resolution of the legislatur e of the state of California declaring that
California opposes “mass deportation strategies that needlessly tear families apart, or 
target immigrants for deportation based on vague and unjustified criteria.”

POLICY:

The Department is committed to equal enforcement of the law and equal 
service to the public regardless of race, nationality, ethnicity, oi immigration 
status.

I.

The Department is committed to bias-free policing.II.

The immigration status of individuals is not a matter for police action.III.



The Department shall investigate criminal activity without regard to an 
individual’s actual or perceived immigration status.

IV.

i he enforcement of civil and criminal federal immigration laws falls 
exclusively within the authority of the federal government.

V.

The Department shall not initiate police action with the objective of 
discovering an individual’s immigration status.

VI.

The Department shall not attempt to determine the immigration status of 
crime victims, witnesses, suspects, or arrestees unless necessary to perform 
Department duties or required by law.

VII

The Department shall not conduct or participate in efforts to enforce federal 
immigration law. The Department shall not undertake joint efforts with 
federal, state or local law enforcement agencies, to investigate, detain or arrest 
individuals for violations of federal immigration law.

VIII.

The Department shall not investigate, detain, arrest, or book an individual for 
violations of federal criminal immigration law, including Title 8, Sections 
1304, 1325 or 1326 of the United States Immigration Code.

IX.

The Department shall not permit any collateral arrests for immigration 
enforcement purposes in connection with Department operations.

X.

PROCEDURE:

I. Non-Collection of Immigration Status Information.

No Department officer, employee or agent shall request citizenship or 
immigration status of any individual unless necessary to perform Department 
duties or required by law.

A.

This section shall not prevent the Department from responding to a request for 
assistance from residents to obtain a benefit under federal immigration law, 
such as 8 U.S.C. § 1101(a)(15)(U), 8 U.S.C. § 1101(a)(15)(T).

B.

II. Immigration Enforcement.

A. In connection with the Department’s commitment to bias-free policing, no 
Department monies, facilities, property, equipment or personnel shall be used 
for immigration enforcement, including but not limited to:



Identifying, investigating, arresting, detaining or assisting in the 
identification, investigation, arrest or detention of any person on the basis 
of a suspected violation of immigration law;

1.

Responding to any civil immigration warrant or request, for immigration 
purposes, to detain or notify federal authorities about the release of any 
individual;

2.

Making individuals in Department custody available to federal 
immigration authorities for interviews for immigration purposes, and

3.

4. Providing federal authorities with non-public’iy available information 
about ary individual for immigration purposes, otner than 
information regarding the individual's citizenship or immigration 
status, including by providing access to Department databases, except 
where required by state or federal law.

B. Nothing in this section shall prevent the City from responding to a lawfully- 
issued judicial criminal warrant, or court order issued by a federal or state 
judge.

III. Training ana Oversight.

Training protocols shall be developed.A.

B. The Department shall document in writing all requests from federal 
immigration authorities for assistance from the Department. This includes 
requests to use money, facilities, property, equipment, personnel, or databases, 
or tc receive non-pubhcly available information about any individual. The 
recording shall include the time and date of contact, the identities cf the 
Department officer and immigration officials, and the specific purpose and 
outcome of the contact. This written record shall be considered a public record 
pursuant tc the California Fublic Records Act, and should be readily available 
for audit and/or review by the Police Commission and the Office of the 
Inspector General.

The Office of the Inspector General shall accept and review complaints from 
any entity or individual regarding violations of this Order. The Inspector 
General shall produce a public report every 90 days regarding complaints 
received, responses to complaints by County departments, agencies, 
commissions and employees, and Inspector General’s efforts to investigate 
and resolve such complaints.

C.

The Inspector General shall conduct regular and periodic audits of all 
incidents involving violations of this order. This review will evaluate tne 
quality of investigations and evaluate the veracity of their findings. 'The

D.



Inspector General will report nis/her findings in writing to the Police 
Commission.

The Department shall create a new Dias category of “immigration bias.
TAG, Professional Standards Bureau shall investigate and adjudicate 
complaints of immigration bias consistent with its biased policing protocols 
The Internal Affairs Group shall include its findings of “immigration bias 
complaints in its Biased Policing and Mediation Quarterly Report to the Beard 
of Police Commissioners.

TheE.

5 5

IV. Construction

This policy is to be construed in accordance with 8 U.S.C. § 1373(a) wnich provides 
Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or 

local government entity or official may not pronibit, or in any way restrict, any 
government entity or official from sending to, or receiving from, [ICE] information 
regarding the citizenship or immigration status, lawful or unlawful, of any individual.

4 C
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Date: January 13, 2017

Re: Legal Issues Regarding Local Policies Limiting Local Enforcement of 
Immigration Laws and Potential Federal Responses

I. Introduction

This memorandum addresses legal issues surrounding municipal, county or state 
jurisdictions with laws or policies limiting involvement of local government officials and 
employees in efforts to enforce federal immigration laws.1 Specifically, this memo addresses 
potential federal legislation or administrative policy that would either force localities to 
take part in immigration enforcement, or bar cities and municipalities that fail to comply 
with “immigration detainers” or other federal immigration enforcement programs from 
wide sources of federal funds. This memo also addresses the Department of Justice’s 
position that 8 U.S.C. § 1373 is an applicable federal law with which a state or locality must 
certify compliance in order to be eligible for certain grants.

In summary, federal legislation or administrative policy seeking to direct local or 
state governments to take part in immigration enforcement would face significant 
challenges under current interpretations of the Tenth Amendment of the U.S. Constitution. 
Similarly, legislative or administrative attempts to cut off wide sources of federal funding to 
localities unless they partake in immigration enforcement schemes would also face 
significant challenges under current interpretations of the Tenth Amendment and 
Spending Clause of the U.S. Constitution.

1 The current discourse refers to jurisdictions with local laws or policies limiting local enforcement of 
immigration laws as “sanctuary cities.” The term “sanctuary city” is not defined by federal law, but it 
is often used to refer to those localities which, as a result of a state or local act, ordinance, policy, or 
fiscal constraints, place limits on their assistance to federal immigration authorities seeking to 
apprehend and remove unauthorized aliens. See MICHAEL JOHN GARCIA, CONG. RESEARCH SERV., 
RS22773, “Sanctuary Cities”: Legal Issues (Jan. 15, 2009), available at
http://www.ilw.com/immigrationdailv/news/2011.0106-crs.Ddf. According to some law enforcement 
officials, the term distracts from the real purpose of the policies to provide safe communities for all 
residents. See Bill Ong Hing, Immigration Sanctuary Policies: Constitutional and Representative of 
Good Policing and Good Public Policy, 2 UC IRVINE L. Rev. 247, 253 (2012). Further, the term is 
overly broad. Accordingly, this memo will not use the term and will instead describe specific policies.

70 West Madison Street ♦ Suite 4000 ♦ Chicago, Illinois 60602 ♦ Tel 312.580.0100 ♦ Fox 312.580.1994 ♦ vww.hsplegal com
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Section 1373, a federal law which prohibits local and state governments from 
enacting laws or policies that limit communication with the Department of Homeland 
Security (DHS) about information regarding the “immigration or citizenship status” of 
individuals and prohibits restrictions on “fmlaintaining such information,” is limited by its 
plain terms.2 Unless a local jurisdiction’s policies or laws specifically limit communication 
with DHS or affirmatively forbid the maintenance of information specifically about an 
individual’s citizenship or immigration status, that jurisdiction’s policies will not conflict 
with the plain terms of Section 1373.

The analysis as set forth in this memo is based on current assumptions, and may be 
modified as the federal government’s potential legislative and administrative responses to 
local governmental policies on immigration enforcement become more specific.

Background on Local and State Restrictions on Local Enforcement ofII.
Federal Immigration Laws

In the 1980s, churches, community organizations and concerned private individuals 
established networks that provided assistance and shelter to Central American immigrants 
who were fleeing civil unrest in their home countries and had been denied asylum in the 
United States.3 Though some polices existed beforehand,4 in response to the “sanctuary” 
movement of the 1980s and related immigration-related concerns, a number of 
municipalities passed resolutions, policies, or laws limiting local law enforcement’s role in 
federal immigration enforcement. These measures were implemented in large part to 
facilitate public safety by encouraging all residents, regard less of immigration status, to 
report ciimes to local police without fear of immigration consequences.5

Community policing, a philosophy that calls for trust and engagement between law 
enforcement and the people they protect, is increasingly recognized as vital to effective 
public safety measures. That trust is undermined when individuals fear interaction with 
the police because of concerns that local officers will enforce federal immigration laws. As a 
result, immigrant communities are less likely to trust and cooperate with local police, and 
local law enforcement suffers. One study of Latinos in four major cities found that 70% of 
undocumented immigrants and 44% of all Latinos are less likely to contact law enforcement

2 As discussed in more detail below, some jurisdictions have policies barring local officers from 
requesting or collecting immigration status information that do not address or affect the 
“maintenance” of such information.

3 See Rose Cuison Villazor, What Is A "Sanctuary'"?, 61 SMU L. REV. 133 (2008).

4 See Los Angeles, CA Police Dept., Special Order 40: Undocumented Aliens (Nov. 29, 1979), 
available at http://www.lapdonline.org/assets/pdPSO 40.pdf.

5 See e.g. Chicago, IL, Mayor Harold Washington Exec Order 85-1: Equal Access to City Services, 
Benefits and Opportunities, (March 7, 1955), available at http://www.chicitvclerk.com/legislation- 
iecurds/:oiunals-and-repoits/executive-orders?page-l. and the similar 1984 Executive Order issued 
by Washington D.C Mayor Marion Barry. See also Villazor, supra note 3; and Hing, supra note 1 
(discussing history of local ordinances and stating that “[t]he idea is that by seeking to create good 
relations and trust with immigrant communities, law enforcement is more effective for the entire 
community.”)

2
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authorities if they were victims of a crime for fear that the police will ask them or people 
they know about their immigration status, and 67% of undocumented immigrants and 45% 
of all Latinos are less likely to voluntarily offer information about, or report, crimes because 
of the same fear.6

Current local and state policies limiting local and state involvement in federal 
immigration enforcement seek to address this issue of trust, and take several different 
forms. These policies generally seek to preserve local and state resources and improve 
public safety by promoting cooperation between law enforcement and the communities they 
serve.7

First, some administrative policies or laws include formal restrictions on local law 
enforcement’s ability to apprehend or arrest an individual for federal immigration 
violations. These polices include restrictions on arrests for civil violations of federal 
immigration law,8 as well as restrictions on arrests for criminal immigration violations, 
such as illegal reentry.6

6 Nik Theodore, Dep’t of Urban Planning and Policy, Univ. of 111. at Chicago, Insecure Communities: 
Latino Perceptions of Police Involvement in Immigration Enforcement 5-6 (May 2013), available at 
https://www.pohcvlink.org/sites/default/files/INSECUEE COMMUNITIES REPOKT FINAL.PDF: 
see also id. at 1 (“Survey results indicate that the greater involvement of police in immigration 
enforcement has significantly heightened the fears many Latinos have of the police,. . . exacerbating 
their mistrust of law enforcement authorities.”).
7 Sep Oversight of the Administration’s Misdirected Immigration Enforcement Policies: Examining the 
Impact of Public Safety and Honoring the Victims: Hearing Before the S. Comm, on the Judiciary 2 
(July 21, 2015) (statement of Tom Manger, Chief, Montgomery Cty., Md., Police Dep’t & President, 
Major Cities Chiefs Ass’n), available at http://www.iudiciarv.senate.gov/imo/media/doc/07-21-
15%20Mangei %20Testimonv.pdf
The Supreme Court in Arizona v. United States clarified that local law enforcement agents do not 

have authority to stop or detain people for suspected violations of civil immigration Jaw. Although 
authority to arrest is generally a matter of state law, the Supreme Court struck down part of an 
Arizona law that sought to authorize detention based on suspicion of immigration violations, finding 
that such authority was preempted by federal law. See Arizona v. United States, 132 S.Ct. 2492,
2505 (2012) (“[I]t would disrupt the federal framework to put state officers in the position of holding 
aliens in custody for possible unlawful presence without federal direction and supervision.”); see also 
Melendres v. Arpaio, 695 F.3d 990, 1001 (9th Cir. 2012) (“[the sheriff] may not detain individuals 
solely because of unlawful presence.”); Santos v. Frederick Cnty. 3d. OfCcm’rs, 725 F.3d 451, 464-65 
(4th Cir. 2013) (holding that local police do not have authority to make then- own immigration 
arrests); Buquer v. Indianapolis, 797 F. Supp. 2d 905. 919 (S.D. Ind. 2011) (granting preliminary 
injunction against a state law authorizing LLEAs to make civil immigration arrests).
• See Michael John Garcia and Kate M. Manuel, Cong. Research Serv., R43457, State and 
Local “Sanctuary” Policies Limiting Participation in Immigration Enforcement, 9 (July 10, 
2015), available at https://www.fas.org/sgp/crs/homesec/R43457.pdf: see also OR. REV. StaT. Ann. § 
181A.820 (“No law enforcement, agency of the State of Oregon or of any political subdivision of the 
state shall use agency moneys, equipment or personnel for the purpose of detecting or apprehending 
persons whose only violation of law is that they are persons of foreign citizenship present in the 
United States in violation of federal immigration laws.”); Washington, DC. Mayor’s Order 2011-174: 
Disclosure of Status of Individuals: Policies and Procedures of District cf Columbia Agencies (Oct. 19, 
2011), at 2 (“No person shall be detained solely on the belief that he or she is not present legally in

8

3
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Second, some policies include restrictions on local law enforcement inquiries or 
investigations into a person’s immigration status or the gathering of such information on a 
local level.10

Third, many jurisdictions include a policy or law preventing continued detention 
pursuant to an immigration detainer, a request from JCE that the local agency hold an 
individual in local custody in order to give ICE the opportunity to take the individual into 
federal custody 11 The implementation of the Secure Communities program by Immigration 
and Customs Enforcement’s (ICE) between 2008 and 2014 relied heavily on the use of 
immigration detainers. Under Secure Communities, DHS emphasized that it prioritized 
noncitizens who posed a danger to national security or a risk to public safety, specifically, 
aliens convicted of “aggravated felonies,” as defined by the Immigration and Nationality 
Act, or two or more crimes each punishable by more than one year.12 DHS discontinued the 
Secure Communities Program and established the Priority Enforcement Program (PEP) in 
November 2014.13 The prior immigration detainer form (1-247) was replaced with three 
separate forms: DHS Form I-247D, used to request detention of a subject for up to forty- 
eight hours, when the subject is considered to be a priority for removal because he or she is 
suspected of terrorism, has a prior felony conviction, or has three prior misdemeanor 
convictions; DHS Form I-247N, used to request advance notification of the subject’s release

the United States or that he or she has committed a civil immigration violation”), available at 
http://deregs.dc.gov/Gatewav/NoticeHome.asox?NoticeID=1784041 [hereinafter DC Order]; Phoenix, 
AZ, Police Dep’t Operations Order Manual, (Jan. 2011) at 1.4, (“The investigation and enforcement of 
federal laws relating to illegal entry and residence in the United States is specifically assigned to 
[Immigration and Customs Enforcement within DHS].”), available at 
http:-.//www.niioenix gov/oulices'te/Docaments/089035 pdf.

See, e.g., DC Order, supra note 9 (public safety employees “shall not inquire about a person’s 
immigration status ... for the purpose of initiating civil enforcement of immigration proceedings that 
have no nexus to a criminal investigation”).

8 C.F.R. § 287.7; see also GARCIA AND MANUEL, supra note 9, at 14.
Dir. John Morton, U.S. TCE, Civil Immigration Enforcement: Priorities for the Apprehension, 

Detention, and Removal of Aliens 10072.1 (Mar, 2, 2011), available at
http://www.ice.gov/Joclib/news/releases/2011/110302washingtondc.pdf These priorities remained in 
effect until November 20, 2014, when they (along with the Secure Communities program) were 
replaced. See Sec y Jeh Charles Johnson, U.S. Dep’t of Homeland Sec., Secure Communities (Nov 20, 
2014), available at
http://www.dhs.gov/sites/default/files/publications/14 1120 memo secure communities.pdf 
(discontinuation of the Secure Communities program); Sec’y Jeh Charles Johnson, U.S. Dep’t of 
Homeland Sec., Policies for the Apprehension, Detention and Removal of Undocumented Immigrants 
(Nov. 20, 2014), available at
http://www.dhs.gov/sites/default/files/pubhcations/14 1120 memo prosecutorial discretion.pdf 
(superseding the March 2, 2011, memorandum on civil immigration enforcement priorities) 
[hereinafter Secure Communities Letter],

13 See U.S. ICE, Priority Enforcement Program Overview, https://www.ice.gov/pep (last visited Jan.
11, 2017).

10

n
12
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date; and DHS Form 1-247X, used to request a detention of up to forty-eight hours, when 
the subject is a removal priority for some other reason.14

As discussed further below detainers have raised numerous issues for local 
jurisdictions, including resource concerns, reports of detainers being issued for persons who 
were not convicted of any offense under Secure Communities, and Fourth Amendment 
compliance concerns. A number of courts have found that detentions pursuant to detainers 
violate the probable cause requirement of the Fourth Amendment,15 and that detainers 
exceed ICE’s warrantless arrest authority.16 Accordingly, many jurisdictions have adopted 
pelicies against continued detention of an individual based on immigration detainer 
requests for at least some categories of noncitizens.17 Several states, including California, 
Connecticut and Rhode Island, have statewide laws, executive orders, or policies that limit 
how much local police can cooperate with detainer requests, and at least 364 counties and 
39 cities have policies limiting cooperation with detainers.18 Some of these jurisdictions will 
honor immigration detainers only where law enforcement determines that the noncitizen is 
being held for felony crime, is believed to post a threat to the community, or meets another 
specific factor.19 Some policies state that the jurisdiction will not honor an ICE detainer 
unless there is a judicial determination of probable cause for that detainer, or a warrant 
from a judicial officer.20 Other policies additionally require a prior written agreement with 
the federal government by which all costs incurred by the jurisdiction in complying with the 
ICE detainer shall be reimbursed.21 Some jurisdictions further indicate that local officials 
should not expend time responding to ICE inquiries regarding a person’s custody status or 
release date.22

Id.; see also Moreno v. Napolitano, No 11 C 5452, 2016 WL 5720465, at *3 (N.D. 111. Sept. 30, 
2016).

See infra, Part IV.A.
16 See Moreno, 2016 WL 5720465 at *8 (“ICE's issuance of detainers that seek to detain individuals 
without a warrant goes beyond its statutory authority to make warrantless arrests under 8 U.S.C. § 
1357(a)(2).”).
17 Gabcia AND MANUEI., supra note 9 at 14.

18 See Jasmine C. Lee, Rudy Omri, and Julia Preston, What Are Sanctuary Cities?, N.Y. TIMES, Sept, 
3, 2016, available at http.//www.nvtimes.com/mteractive/2016/09/02/us/sanctuaiv-cities.html: see 
also Immigrant Legal Resource Center, Detainer Polices, available at https://www.ilrc.org/detainer- 
policies [hereinafter ILCR Detainer Policies],

See, e.g., CONN. Gen. Stat. Ann. § 54-192h.

20 See, e.g., N Y. City Admin. Code § 9-131 (2014).
21 See, e g., Santa Clara, CA, Policy Resolution No. 2011-504, Resolution of the Board of Supei visors 
of the County of Santa Clara Adding Board Policy 3.54 Relating to Civil Immigration Detainer 
Requests, (Oct. 18, 2011), available at
https://www.ilrc.org/sites/default/files/resources/santa clara ordinance.pdf.

22 See, e.g., Cook County, IL Code § 46-37(b): Policy for Responding to ICE Detainers. As discussed 
below, the types of communications regarding custody status and release dates differ from 
communications regarding “immigration or citizenship status” contemplated under Section 1373.

14

15

19
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Finally, related to policies regarding compliance with detainers, some jurisdictions 
also limit the ability of ICE or other federal officers to physically access local jails or 
facilities.23

III. Background on Section 1373 and the Department of Justice’s Recent 
Guidance

This section provides a background on Section 1373 and guidance issued by the 
Department of Justice regarding the intersection of Section 1373 and certain DOJ grants. 
An analysis of Section 1373’s application is provided below in Part IV D

Enacted as part of the Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA), Section 1373, S U.S.C. § 1373, titled “Communication between 
Government agencies and the Immigration and Naturalization Service,” forbids the 
restriction of communications with the federal government regarding “citizenship or 
immigration status,” and the restriction of the maintenance of such information, and states 
in relevant part as follows

(a) In general

Notwithstanding any other provision of Federal, State, or local law, a 
Federal, State, or local government entity or official may not prohibit, 
or in any way restrict, any government entity or official from sending 
to, or receiving from, the Immigration and Naturalization Service 
information regarding the citizenship or immigration status, lawful or 
unlawful, of any individual.

(b) Additional authority of government entities

Notwithstanding any other provision of Federal, State, or local law, no 
person or agency may prohibit, or in any way restrict, a Federal,
State, or local government entity from doing any of the following with 
respect to information regarding the immigration status, lawful or 
unlawful, of any individual:

(1) Sending such information to, or requesting or receiving such 
information from, the Immigration and Naturalization Service.

(2) Maintaining such information

(3) Exchanging such information with any other Federal, State, 
or local government entity. 24

Local jurisdictions around the country are eligible for Edward Byrne Memorial 
Justice Assistance Grants (' JAG') pursuant to 42 U.S.C. § 3751(a) and funds under the

23 Id.

8 U.S.C. § 1373; see also IIRIRA § 642(a)24

6
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State Criminal Alien Assistance Program (SCAAP) pursuant to 8 U.S.C. § 1231(i)
According to the U.S. Department of Justice Office of Justice Programs (“OJF), “[tjhe JAG 
Program provides states and units of local governments with critical funding necessary to 
support a range of program areas including law enforcement; prosecution and court 
programs; prevention and education programs; corrections and community corrections, 
drug treatment and enforcement; crime victim and witness initiatives, and planning, 
evaluation, and technology improvement programs.”25 The SCAAP program provides 
partial reimbursement to state, local, and tribal governments for prior year costs associated 
with incarcerating qualifying undocumented individuals, namely, those with at least one 
felony or two misdemeanor convictions for violations of state or local law, and who are 
incarcerated at least four consecutive days.26

On May 31, 2016, the Department of Justice’s (DOJ) Office of the Inspector General 
(OIG) issued a memorandum to DOJ’s Office of Justice Programs (OJP) analyzing whether 
ten different state and local laws regarding local enforcement of federal immigr ation laws 
violate 8 U.S.C. § 1373 and whether such a violation can disqualify the state or locality 
from receiving SCAAP and JAG block grant awards.27 On July 7, 2016, OJP responded to 
the OIG stating that 8 U.S.C § 1373 is an “other applicable federal law” that a state or 
locality must certify that they are in compliance with in order to be eligible for SCAAP and 
JAG block grant funds. OJP also issued a Question and Answer document relative to 
Section 1373 and grant recipients, stating in part that “Section 1373 does not impose on 
states and localities the affirmative obligation to collect information from private 
individuals regarding their immigration status, nor does it require that states and localities 
take specific actions upon obtaining such information. Rather, the statute prohibits 
government entities and officials from taking action to prohibit or in any way restrict the 
maintenance or intergovernmental exchange of such information, including through written 
or unwritten policies or practices.”28

On October 6, 2016, OJP issued “Additional Guidance Regarding Compliance with 8 
U.S.C. § 1373,” stating in part that “[authorizing legislation for the Byrne/JAG grant 
program requires that all grant applicants certify compliance both with the provisions of 
that authorizing legislation and all other applicable federal laws. The Office of Justice 
Programs has determined that 8 U.S.C § 1373 (Section 1373) is an applicable federal law 
under the Byrne/JAG authorizing legislation. Therefore, all Byrne/JAG grant applicants 
must certify compliance with all applicable federal laws, including Section 1373, as part of

Dep’t of Justice, Office of Justice Programs, BJA-201G-9020, Edward Byrne Memorial Justice 
Assistance Grant (JAG) Program Fiscal Year (FY) 2016 Local Solicitation (May 16, 2016), available 
at https://www.bia.gov/funding/JAGLocall6.pdf.

See 8 U.S.C. § 1231(i).
See Dep’t of Justice, Office of the Inspector General, Memorandum: Dep’t of Justice Referral of 

Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant Recipients (May 31, 2016), available 
at https://oig.iustice.gov/reports/2016/1607.pdf [hereinafter OIG Memo] This memo was prompted 
by an inquiry made by Representative John A. Culberson.

See Dep’t of Justice, Office of Justice Programs, Guidance Regarding Compliance with 8 U.S.C. § 
1373, Jul. 7, 2016, available at https://www.bla.gov/funding/Suscsectionl373.pdf [hereinafter July 7, 
2016 Q&A],

25

26

27

28
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the Byrne/JAG grant application process.”29 The October 6, 2016 Additional Guidance also 
stated-

If a recipient is found out of compliance with Section 1373, the 
recipient must take sufficient and effective steps to bring it into compliance 
and submit documentation that details the steps taken, contains a validation 
that the recipient has come into compliance, and includes an official legal 
opinion from counsel (including related legal analysis) adequately supporting 
the validation. Failure to remedy any violations could result in a referral to 
the Department of Justice Inspector General, the withholding of grant funds 
or ineligibility for future OJP grants or subgrants, suspension or termination 
of the grant, or other administrative, civil, or criminal penalties, as 
appropriate. 30

DOJ’s Office of Community Oriented Policing Services (COPS) also provides grants 
to law enforcement agencies to hire and/or rehire career law enforcement officers in an 
effort to increase their “community policing” capacity and crime prevention efforts.31 In its 
Fiscal Year 2016 Application Guide for the COPS Hiring Program (CHP), the COPS Office 
stated that “all recipients for this program should understand that if the COPS Office 
receives information which indicates that a recipient may be m violation of 8 U.S.C. section 
1373 (or any other applicable federal law) that recipient may be referred to the DOJ Office 
of Inspector General for investigation. If the recipient is found to be in violation of an 
applicable federal law by the OIG, the recipient may be subject to criminal and civil 
penalties, in addition to relevant DOJ programmatic penalties, including suspension or 
termination of funds, inclusion on the high-risk list, repayment of funds, or suspension and 
debarment.”32

IV. Analysis

This section addresses four issues. First, it addresses constitutional concerns with 
ICE detainers that have led numerous jurisdictions to make clear that they will not 
continue to detain individuals pursuant to ICE detainer requests. Second, it addresses the 
constitutional limitations on congressional or administrative attempts to directly compel 
local or state jurisdictions to comply with immigration enforcement schemes, namely the

See Dep’t of Justice, Office of Justice Programs, Additional Guidance Regarding Compliance with 
8 U.S.C. § 1373, Oct. 6, 2016, available at https://www.bia.gov/fundine/Additional-BJA-Guidance-on 
Section-137,3 Qctober-6-2016.pdf [hereinafter October 6, 2016 Q&A]

30 Id.

See Dep’t Justice, Office of COPS, CHRP Background and Award Methodology, 
httns://coDs.usdoi.gov/Default.asn?Item=2267 (last visited Jan. 11, 2017); see also 42 U.S.C. § 3796dd 
et seq.

32 Dep’t of Justice, COPS C-ffice FY 2016 Application Guide: COPS Hiring Program (CHP) 2016, 
available at https://cops.usdoi.gov/ndfy2016AwardDocs/chn/ApDGuide.Ddf.

29
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Tenth Amendment 33 Third, it addresses similar limitations on congressional or 
administrative attempts to cut broad sources of federal funds to jurisdictions with policies 
limiting local enforcement of immigration laws, including under the Tenth Amendment and 
the Spending Clause of the Constitution.34 35 Finally, it addresses DOJ’s guidance with 
respect to § 1373, and the limited requirements of that section, which only prohibit local 
and state governments from enacting laws or policies that limit maintenance and 
communication with DHS about information regarding the “immigration or citizenship 
status” of individuals.

A. Fourth Amendmen t Concerns Regarding ICE Detainers

As discussed above, one of the central aspects cf local enforcement of federal 
immigration laws is the use of ICE detainers, a request from ICE that a local agency hold 
an individual in custody in order to give ICE the opportunity to take the individual into 
federal custody.36 Detentions pursuant to ICE detainers, however, have raised numerous 
constitutional concerns, namely that continued detention under an ICE detainer violates 
the probable cause requirement of the Fourth Amendment.

The Supreme Court has found that being held in jail, “regardless of its label”— 
whether it is “termed ‘arrest]]’ or ‘investigatory detention]]”1—is a seizure that triggers the 
Fourth Amendment’s protections.36 Courts have also recognized that when a person is kept 
in custody after he or she should otherwise be released, the detention is a new seizure that 
requires its own Fourth Amendment justification.37 The Fourth Amendment’s most basic

33 The Tenth Amendment to the United States Constitution states: “The powers not delegated to the 
United States by the Constitution, nor1 prohibited by it to the states, are reserved to the states 
respectively, or to the people.” U.S. CONST. AMEND. X.

The Spending Clause is found in Article I, Section 8 of the Constitution, and states: “The Congress 
shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide 
for the common Defence and general Welfare of the United States; but all Duties, Imposts and 
Excises shall be uniform throughout the United States. U.S. CONST. ART. I, § 8.

35 Courts have hold that an immigration detainer is a request that does not impose any obligation on 
the receiving jurisdiction. Galarza v. Szalczyk, 745 F.3d 634, 641 (3d Cir. 2014) (local law 
enforcement agencies are free to disregard detainers and cannot use them as a defense of unlawful 
detention); Villars v. Kubiatowski, 45 F.Supp.3d 791, 802 (N.D. 111. 2014) (federal courts and all 
relevant federal agencies and departments consider ICE detainers to be requests).

Dunaway v. New York, 442 U.S. 200, 215-16 (1979) (internal quotation marks and citations 
omitted); see also Brown v. Illinois, 422 U.S. 590, 605 (1975). Certain brief, hmited seizures -called 
“Terry stops”—can be supported by the lower evidentiary standard of reasonable suspicion. See Terry 
v. Ohio, 392 U.S. 1 (1968).
37 See Illinois v. Caballes, 543 U.S. 405, 407-08 (2005) (once the initial reason for a seizure is 
resolved, officers may not prolong the detention without a new, constitutionally adequate 
justification); see also Anaya u. Crossroads Managed Care Sys., Inc., 195 F.3d 584, 592 (10th Cir. 
1999) (“A legitimate-though-unrelated criminal arrest does not itself give probable cause to detain 
the arrestee ]for a separate civil purpose]”); Barnes v. Dist. of Columbia, 242 F.R.D. 113, 118 (I).D.C. 
2007) (“Plaintiffs allege that, despite being entitled to release, they were taken back into custody ...

34

36
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requirement is that all arrests must be supported by probable cause.38 Probable cause 
requires that “the facts and circumstances within . . . the officers’ knowledge and of which 
they ha[ve] reasonably trustworthy information are sufficient in themselves to warrant a 
man of reasonable caution in the belief that an offense has been or is being committed.”39 
Probable cause must be based on specific, individualized facts, not generalized suspicion.40 
The Fourth Amendment also requires that at some point, the probable cause 
“determination must be made by a judicial officer” who can make a neutral and detached 
assessment.41 This judicial determination must occur “either before” the seizure in the form 
of a judicially issued warrant, or “promptly after” the seizure in the form of a probable 
cause hearing. 42

Under these precedents, numerous federal courts have found that continued 
detention under an ICE detainer, absent probable cause, would state a claim for a violation 
of the Fourth Amendment and subject the detaining officer or jurisdiction to civil liability.43

. [Tjhey allege that they essentially were re-arrested or re-seized. These allegations of Fourth 
Amendment violations are sufficient to survive a motion to dismiss”)

See Dunaway, 442 U.S. at 213.
Brinegar v. United States, 338 U.S. 160, 175-76 (1949) (interna] quotation marks, brackets, and 

citation omitted).
40 See, e.g., Ybarra v. Illinois, 444 U.S. 85, 91 (1979).

Gerstein v. Pugh, 420 U.S. 103, 125 (1975). ICE’s predecessor, the INS, responded to comments on 
proposed changes to 8 C.F.R. § 287.8(c) (“Conduct of arrests”), acknowledging that “[t]he Service is 
clearly bound by . .. [judicial] interpretations [regarding arrest and post-arrest procedures], 
including those set forth in Gerstein v. Pugh[.]” 59 Fed, Reg. 12406-01 (1994).
43 Id.

43 See Morales v. Chadbourne, 996 F. Supp. 2d 19 (D R.I.), aff’d on appeal, 2015 WL4385945 (1st Cir. 
2015) (holding that plaintiff stated a Fourth Amendment claim where she was held for 24 hours on 
an ICE detainer issued without probable cause); Galarza v. Szalczyk, No 10-6815, 2012 WL 
1080020, at *10, *13 (E.D. Pa. Mar. 30, 2012) (unpub ) (holding that where plaintiff was held for 3 
days after posting bail based on an ICE detainer, he stated a Fourth Amendment claim against both 
federal and local defendants; it was clearly established that the “detainer caused a seizure” that 
must be supported by “probable cause”), rev’d on othei grounds, 745 F.3d 634 (3d Cir. 2014) (holding 
that the County operating the jail, too, may be liable for violating the Fourth Amendment); Miranda 
Olivares v. Clackamas Cnty., No. 12-02317, 2014 WL 1414305, at *10 (D. Or. Apr. 11, 2014) (holding 
that plaintiffs detention on an ICE detainer after she would otherwise have been released 
“constituted a new arrest, and must be analyzed under the Fourth Amendment;” and resulting in a 
settlement in the amount of $30,100); Mendoza v. Osterberg, No. 13-65, 2014 WL 3784141, at *6 (D. 
Neb. July 31, 2014) (recognizing that “[t]he Fourth Amendment applies to all seizures of the person,” 
and thus, “[i]n order to issue a detainerf,] there must be probable cause”) (internal quotation marks, 
ellipses, and citations omitted); Villars v. Kubiatowski, 45 F.Supp.3d 791 (N D. 111. 2014) (holding 
that plaintiff stated a Fourth Amendment claim where he was held on an ICE detainer that “lacked 
probable cause,” and resulting in settlement as to local defendants); Uroza v. Salt Lake Cnty , No. 11
713, 2013 WL 653968, at *5-6 (D. Ut. Feb. 21, 2013) (holding that plaintiff stated a Fourth 
Amendment claim where ICE issued his detainer without probable cause; finding it clearly 
established that “immigration enforcement agents need probable cause to arrest. .. [and] detainees 
who post bail should be set free in the absence of probable cause to detain them again,” and resulting 
in settlement as to local defendants in amount of $75,000), Vohra v. United States, No. 04-0972, 2010
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These courts have found that local jails must have a warrant or probable cause of a new 
offense to detain a person after they would otherwise be released from custody.44

In 2015, ICE changed its detainer forms in response to court decisions regarding 
probable cause violations. A revised form, Form I-247D, requests that the state or local 
enforcement agency “maintain custody of’ an individual for a period not to exceed 48 hours 
“beyond the time when he/she would otherwise have been released from your custody to 
allow DHS to assume custody.”45 The revised form contains boilerplate language stating 
that “probable cause exists that the subject is a removable alien,” and that “this 
determination is based on” one of four check-boxes. The revised detainer form does not 
address the requirement of a prompt judicial probable cause hearing before a neutral 
judicial officer following arrest.46

Further, the generalized categories on the revised detainer form do not establish 
that ICE has made an individualized determination of probable cause based on the facts 
and circumstances of a particular case, as required under the Fourth Amendment. 
Additionally, the revised form does not require ICE agents to obtain a judicial warrant 
before issuing a detainer, and thus the detainer request is lawful only if it complies with 
the statutory limitations on ICE’s warrantless arrest authority.47 Under the INA, ICE may 
only make warrantless arrests if ICE has “reason to believe” that the alien “is likely to

U.S. Dist. LEXIS 34363, *25 (C.D. Cal. Feb. 4, 2010) (magistrate’s report and recommendation) 
(“Plaintiff was kept in formal detention for at least several hours longer due to the ICE detainer. In 
plain terms, he was subjected to the functional equivalent of a warrantless arrest" to which the 
‘“probable cause’ standard . . applies”), adopted, 2010 U.S. Dist. LEXIS 34088 (C.D. Cal. Mar. 29, 
2010) (unpub). See also American Civil Liberties Union, ICE Detainers and the Fourth Amendment: 
What Do Recent Federal Court Decisions Mean? (Nov. 13, 2014), available at 
https://www.aclu.org/sites/default/files/assets/2014 11 13 - ice detainers 4th am limits.odf: 
Immigrant Legal Resource Ctr., Legal Issues with Immigration Detainers (Nov. 2016), available at, 
https://www.ilrc.org/sites/default/files/resources/detainer law memo november 2016 updated. 
pdf.
44 See, e.g., Morales, 793 F.3d at 217 (1st Cir. 2015) (“Because Morales was kept in custody for a new 
purpose after she was entitled to release, she was subjected to a new seizure for Fourth Amendment 
purposes— one that must be supported by a new probable cause justification.”); Vohra, 2010 U.S. 
Dist. LEXIS 34363 (C.D. Cal. 2010).
45 DHS Form I-247D; see also 8 C.F.R §287 7(d) (“Upon a determination by the Department to issue 
a detainer for an alien not otherwise detained by a criminal justice agency, such agency shall 
maintain custody of the alien for a period not to exceed 48 hours, excluding Saturdays, Sundays, and 
holidays in order to permit assumption of custody by the Department.”)

The only form of post-arrest review that ICE provides is an examination conducted by a non
judicial enforcement officer within 48 hours after the subject of the detainer is taken into ICE 
custody, not when the individual is held in local custody pursuant to an ICE detainer. See 8 U.S.C. § 
1357, 8 C.F.R. § 287.3

See Moreno v. Napolitano, No. 11 C 5452, 2016 WL 5720465, *8 (N.D. 111. Sept. 30, 2016) 
(“Defendants do not argue that the changes they invoke warrant decertification as to Plaintiffs’ claim 
that ICE’s practice cf issuing detainers without obtaining a warrant exceeds its statutory authority 
under 8 U.S.C. § 1357(a)(2). Nor can they.”).

46

47
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escape before a warrant can be obtained for his arrest.”48 The revised detainer form, as well 
as ICE’s policies and practices, do not require any individualized determination that an 
individual is likely to escape before a warrant can be obtained for his arrest.49 As with 
probable cause, ICE is required to make an individualized determination of flight risk prior 
to making a warrantless arrest or requesting that another agency make such arrest on its 
behalf.

Because the revised detainer request form lacks an individualized determination as 
to probable cause and risk of flight, any detention subject to an ICE detainer has and would 
continue to subject individual officers and jurisdictions to potential liability

B. Constitutional Implications of Potential Congressional or
Administrative Attemvts to Directly Compel Local Jurisdictions to 
Enforce Federal Immigration Laws

This section addresses federal attempts to directly compel local jurisdictions to 
enforce federal immigration laws, including ICE detainers.

The relationship between federal immigration priorities and municipal and state 
action implicates the Tenth Amendment and the Spending Clause of the U.S. Constitution 
Should the federal government make attempts to directly compel compliance with certain 
immigration enforcement provisions, such as immigration detainers, these attempts will 
face strong challenges under the Tenth Amendment.

The Tenth Amendment provides that “powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the States respectively, 
or to the people.”50 In its 1992 decision in New York v. United States,51 the U.S. Supreme 
Court addressed a congressional attempt to regulate in the area of low-level radioactive 
waste by providing that states must either develop legislation on how to dispose of all low- 
level radioactive waste generated within the states, or the states would be forced to take 
title to such waste, making the waste the states’ responsibility. The Court found that 
Congress had attempted to require the states to perform a duty, and thus sought to 
“commandeer” the legislative process of the states.52 The Court found that this power was 
not found in the text or structure of the Constitution, and it was thus a violation of the 
Tenth Amendment.

48 Id. at *4; see also 8 U.S.C. § 1357(a)(2).
49 Id. at *6 (“Defendants acknowledge that. ‘[a]s part of the process of issuing immigration detainers, 
ICE’s policies and practices do not require any individualized determination that a class member is 
likely to escape before a warrant can be obtained for his arrest.’
in fact, ‘ICE agents do not make any determination at all that the class member is likely to escape 
before a warrant can be obtained for his arrest.’) (citations and internal quotation marks omitted).
50 U.S Const, amend. X.

Defendants further admit that,

505 U.S. 144 (1992)
52 505 U.S. at 175-76.

51
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Subsequently, in Printz v United States, the Supreme Court held that Congress 
could not, in an effort to regulate the distribution of firearms in the interstate market, 
compel state law-enforcement officials to perform background checks.63 Under the Brady 
Handgun Act, Congress sought to temporarily require state and local law enforcement 
officers to conduct background checks on prospective handgun purchasers within five 
business days of an attempted purchase.54 This portion of the act was challenged under the 
Tenth Amendment, under the theory that Congress was without authority to “commandeer” 
state executive branch officials. The Supreme Court concluded that commandeering of state 
executive branch officials, even temporarily, was outside of Congress’s power, and thus a 
violation of the Tenth Amendment.55 The Court held that “[tjhe Federal Government may 
neither issue directives requiring the States to address particular problems, nor command 
the States’ officers, or those of their political subdivisions, to administer or enforce a federal 
regulatory program.”56

Thus, under New York and Printz, a legislative attempt to directly compel state and 
local compliance with immigration enforcement would likely violate the Tenth Amendment 
and would be struck down by a reviewing court. Under these precedents, it is unlikely that 
legislation stating that local jurisdictions shall comply with requests from ICE to detain 
individuals will survive a challenge by states or local jurisdictions on Tenth Amendment 
grounds.57

Similarly, regulatory or administrative attempts to compel state and local 
compliance with immigration detainers would likely fail, given that the courts will apply 
the same “anti-commandeering” principals to regulations and administrative action, in 
Galarza o. Szalczyk, for example, the Third Circuit Court of Appeals addressed whether 
detainers issued under a regulation, 8 C.F.R. § 287.7, were mandatory, and found that in 
light of New York and Printz, detainers are explicitly not mandatory and that electing not 
to respond to them is entirely within the discretion of Jocal law enforcement. The Galarza 
Court stated:

[TJt is clear to us that reading § 287.7 to mean that a federal detainer 
filed with a state or local LEA is a command to detain an individual on behalf 
of the federal government, would violate the anti-commandeering doctrine of 53 * * * * * * * * *

53 521 U.S. 898, 933-935 (1997)
Brady Handgun Violence Prevention Act, P.L. 103-159, §102.

65 521 U.S. at 935.
66 Id.

See also Erwin Chemerinsky, Annie Lai and Seth Davis, Tramp Can’t Force ‘Sanctuary Cities’ to
Enforce His Deportation Plans, WASHINGTON POST, Dec. 22, 2016, available at
https://www. washing tonDost.com/aci mons/trumo-cant-force-sanctuarv-cities-To-enforce-hts- 
deportation-plans/2016/12/22/421174d4-c7a4-lle6-85b 5-
76616a33048d storv.html?utm tevm-.d69495c29f77 (“Trump insists that he can force states and
cities to participate in his plan to deport undocumented immigrants. But this ignores the 10th
Amendment, which the Supreme Court has repeatedly interpreted to prevent the federal 
government from ‘commandeering’ state and local governments by requiring them to enforce federal 
mandates.”).

54

57
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the Tenth Amendment. As in New York and Printz, immigration officials may 
not compel state and local agencies to expend funds and resources to 
effectuate a federal regulatory scheme. The District Court’s interpretation of 
§ 287.7 as compelling Lehigh County to detain prisoners for the federal 
government is contrary to the Federal Constitution and Supreme Court 
precedents.58

As such, any congressional or administrative action seeking to directly compel states 
or local officers to a.ct would likely fail under the Tenth Amendment

C. Constitutional Implications of Potential Consressional or
Administrative Attempts to Withhold General Federal Funds from 
Local Jurisdictions That Do Not Enforce Federal Immigration Laws

In lieu of legislation or regulations seeking direct compliance with enforcement 
schemes, Congress may attempt to withhold general federal funds from municipalities and 
jurisdictions that do not continue to detain individuals pursuant to ICE detainers or take 
part in other enforcement mechanisms Congress has made attempts in the past to enact 
this type of legislation, which would expressly tie various types of federal funding to 
compliance with immigration detainers and other civil immigration enforcement.59 For 
example, S. 3100, mtroduced in June 2016, would revoke federal funding for Economic 
Development Administration Grants and the Department of Housing & Urban 
Development’s Community Development Block Grants programs unless jurisdictions 
comply with all DHS detainer requests.60 President-elect Trump has also said that his 
administration will pursue a policy of blocking all federal funding for cities where local law 
enforcement agencies do not cooperate with ICE agents.61

These laws or policies regarding general federal funding will face similar challenges 
under the Tenth Amendment and the Spending Clause of the U.S. Constitution.

The Spending Clause grants Congress the power “to pay the Debts and provide for 
the . . general Welfare of the United States.”62 Under the Spending Clause, Congress can 
allocate money to states, piivate entities, or individuals, and require those recipients to 
engage in or refrain from certain activities as a condition of receiving and spending that

745 F.3d 634, 643 (3d. Cir. 2014).
See, e.g., H.R. 3009, “Enforce the Law for Sanctuary Cities Act”; S.1814, “Stop Sanctuary Cities

58

59

Act’
Stop Dangerous Sanctuary Cities Act, S 3100, 114th Cong, (2nd Sess 2016) (Sec. 4 places 

limitations on grants through the U.S. Department of Housing and Urban Development’s 
Community Development Block Grant program (‘ CDBG”), as well as the U.S Economic 
Development Administration).
61 See, e.g., Donald J. Trump for President, Inc., Donald J. Trump Contract with the American Voter 
(Oct. 22, 2016), https://www.donalditrump.com/press-releases/donald-i.-trump-delivers- 
groundbreaking-contract-for-the-american-votel.

GO

62 U.S. Const., Art. I, § 8, cl. i
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However, under precepts of federalism, there are limitations on Congress’ ability63money.
to apply such requirements to the states. The Supreme Court has scrutinized Spending 
Clause legislation to ensure that “Congress is not using financial inducements to exert ‘a 
power akin to undue influence.’”63 64

In South Dakota v. Dole, the Court considered a challenge to federal law that 
threatened to withhold five percent of a State's federal highway funds if the State did not 
raise its drinking age to 21. The Court noted that under the Spending Clause, there are 
limits to the conditions on the receipt of federal funds: they must be (!) related to the 
general welfare, (2) stated unambiguously, (3) clearly related to the program’s purpose, and 
(4) not otherwise unconstitutional.65 The Court asked whether “the financial inducement 
offered by Congress” was “so coercive as to pass the point at which ‘pressure turns into 
compulsion,”’66 and, whether the condition was related to the particular national project or 
program to which the money was being directed 67 The Court upheld the condition in Dole, 
finding that the amount of money at issue was only “relatively mild encouragement to the 
States,” and that the drinking age condition was “directly related to one of the main 
purposes for which highway funds are expended—safe interstate travel.”68

Subsequently in National Federation of Independent Business u. Sebelius, the 
Supreme Court addressed a provision of the Affordable Care Act (ACA) that would have 
withheld Medicaid reimbursement to a state unless that state complied with an expansion 
of its Medicaid program. Under the ACA, if a state did not comply with the Act’s coverage 
requirements, it would lose not only the federal funding for those requirements, but all of 
its federal Medicaid funds,69 The Court held that the Medicaid expansion was 
unconstitutionally coercive.

Chief Justice Roberts, writing for a plurality, noted that while Congress may use its 
spending power to create incentives for states to act in accordance with federal policies, 
Congress may not exert undue influence by compelling states’ policy choices. He stated that 
“[w]hen, for example, such conditions take the form of threats to terminate ether significant 
independent grants, the conditions are properly viewed as a means of pressuring the States 
to accept policy changes.”70 The Roberts plurality found that in the ACA, Congress had 
unconstitutionally threatened states with the loss of all of their existing Medicaid funds,

63 See S. Dakota v. Dole, 483 U.S. 203 (1987).
Natl Fed'n oflndep. Bus. v. Sebelius, 132 S. Ct. 2566, 2602 (2012) (citing Steward Machine Co. v.

Davis, 301 U.S. 548, 590 (1937).
66 483 U.S. at 207 208.
66 Id. at 211 (citing Steward Machine, 301 U.S. at 590).
67 Id. at 207-209.
68 Id. at 211.
60 132 S. Ct. 2566, 2582.
70 Id. at 2604.

64
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which amounted to a “gun to the head, 
of all Medicaid funds, which constitute over 10% of a state’s overall budget, left the States 
with no real option but to acquiesce in the Medicaid expansion.

The plurality concluded that the threatened loss”71

72

Further, Sebelius also affirms that Congress cannot create a funding condition that 
is unrelated to the original funding purpose; that is, there must be a relationship between 
the grant condition and the underlying grant program. By finding that the Medicaid 
expansion was not a modification of the existing Medicaid program, he rejected Justice 
Ginsburg’s assertion in her concurrence that Dele is distinguishable because in the ACA, 
“Congress has not threatened to withhold funds earmarked for any other program.”71 72 73 Chief 
Justice Roberts also noted that Congress may not surprise states with post-acceptance or 
retroactive conditions.74 Thus, if a policy goal is unrelated to the underlying grant 
condition, the condition will not survive constitutional scrutiny under the Spending 
Clause.75

Thus, cuts to general federal funds would be examined based on the percentage of 
the local or state budget threatened and the nexus between the grant condition and the 
underlying grant program. This doctrine applies to both congressional and executive 
threats to pull unrelated federal funding for municipalities and jurisdictions that have local 
laws or policies limiting local enforcement of federal immigration law, such as the honoring 
of ICE detainers. First, restricting general federal funding would most certainly be coercive: 
New York City alone could lose $10.4 biilion annually in federal money.76 Further, general 
federal funding has no direct connection to immigration enforcement, and certainly has less 
of a connection or nexus than the Medicaid funding at issue in Sebelius to the condition 
imposed.

The same lack of nexus would apply to unrelated Economic Development 
Administration (EDA) Grants and the Department, of Housing & Urban Development’s 
Community Development Block Grants (CBDG) contemplated in proposed legislation. EDA 
funding supports economic development, public works, and other projects with the goal of 
building durable regional economies, including those in economically distressed areas of the 
United States.77 * * CDBG funds are intended to ensure decent affordable housing, provide

71 Id. at 2604.
72 Id. at 2605,

Id. at 2605; id. at 2634 (Ginsburg, J., dissenting)
74 Id. at 2606
75 See also Kenneth r. Thomas, Cong. Research Serv., The Constitutionality of Federal 
Grant Conditions after National Federation of Independent Business v. Sebilhjs 15, (July 
17, 2012); see also Chemerinsky, Lai and Davis, supro note 57 (“Nor can the federal government do 
indirectly —■ by threatening to withdraw federal funding from states — what it cannot dc directly.”).
76 See Noah Feldman, Sanctuary Cities Are Safe, Thanks to Conservatives, BLOOMBERG, Nov. 29,
2016, available at httns.//www.bloomberg.com/view/aiticles/2016 11-29/sanctuarv-cities-are-safe-
thanks-to-conservatives.

U.S. Econ. Dev. Admin., Overview, httus://www.eda.gov/about/ (last visited Jan. 11, 2017).

73

77
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services to vulnerable community members, and expand and retain businesses. Grants are 
also provided for areas recovering from Presidentiaily declared disasters, as well as areas 
affected by housing foreclosures.78 Project funds have been used for various projects wholly 
unrelated to immigration, for instance, to help deliver groceries to vulnerable populations 
in California; construct a shelter for youth experiencing homelessness in Fairbanks, Alaska; 
and to create a family-friendly park and recreational area in Arlington, Texas.79

Finally, the Court in Dole held that Congress’ Spending Clause power “may not be 
used to induce the States to engage in activities that would themselves be unconstitutional. 
Thus, for example, a grant of federal funds conditioned on invidiously discriminatory state 
action . . . would be an illegitimate exercise of the Congress’ broad spending power.”80 With 
respect to any federal legislation or action withholding funds unless a jurisdiction complies 
with detainers, a growing number of courts have recognized that DHS, state, and local 
officials may be held liable for causing wrongful detentions under a detainer in violation of 
the Fourth Amendment.81 The current Secretary of DHS has acknowledged the “increasing 
number of federal court decisions that hold that detainer-based detention by state and local 
law enforcement agencies violates the Fourth Amendment.”82 As such, any legislation cr 
administrative attempts to tie funding to compliance with ICE detainers could face this 
additional challenge.

It should be noted, however, that despite this analysis, the federal government or 
the incoming administration could attempt to withhold generalized federal funds pending 
legal challenges, affecting the budgets of local and state governments or agencies.

D. Section 1373 and the Department of Justice’s Position on Certification 
of Compliance

As discussed above, following a memo issued by the DOJ Office of the Inspector 
General (OIG), DOJ’s Office of Justice Programs (OJP) and Office of Community Oriented 
Policing Services (COPS) have issued guidance that they consider 8U.S.C. § 1373 an 
applicable federal law with which grant applicants must certify compliance.

U.S. Dep’t of Hous. and Urban Dev., Cmty. Dev Block Grant Program - CDBG, 
http://pprtal.hud.gov/hudpoita1/HUD?sic=/urogram offices/cercm planning/communitydevelopment,/ 
programs Oast visited Jan. 11, 2017).

U.S. Dep’t of Hous. and Urban Dev., CDBG Project Profiles, 
https://www.hudexchange.info/communitv-development/proiect-profLles/ (last visited Jan. 11, 2017).
* Dole, 483 U.S at 210-11.

See, e.g., Miranda Olivares v. Clackamas Cty., No. 3.12-CV-02317-ST, 2014 WL 1414305, at *11 
(D. Or. Apr. 11, 2014) (“There is no genuine dispute of material fact that the County maintains a 
custom or practice in violation of the Fourth Amendment to detain individuals over whom the 
County no longer has legal authority based only on an ICE detainer which provides no probable 
cause for detention.”); See also Moreno v. Napolitano, Case No. 11 C 5452, 2014 WL 4814776 (N.D. 
111. Sept. 29, 2014) (denying judgment on the pleadings to the government on plaintiffs' claim that 
ICE's detainer procedures violate probable cause requirements).
82 See Secure Communities Letter, supra note 12 at 2 n.l.

78
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Thus far, neither the memo issued by OIG nor guidance issued by OJP or COPS has 
concluded that any jurisdiction s policy with respect to local enforcement of federal 
immigration laws is m violation of § 1373, nor does either recommend the withholding of 
any grants. Further, the OIG memo and grant-related guidance issued by OJP and COPS 
appear to be at odds with the recommendations of the President’s 21st Century Policing 
Task Force, which states that law enforcement agencies “should build relationships based 
on trust with immigrant communities.”83 In order to do that, the Task Force recommends 
“[d]ecoupl[ing] federal immigration enforcement from routine local policing for civil 
enforcement and nonserious crime,” and that DHS “should terminate the use of the state 
and local criminal justice system, including through detention, notification, and transfer 
requests, to enforce civil immigration laws against civil and non-serious criminal 
offenders.”84 However, the Task Force was convened by the outgoing administration, and is 
not binding in any event.

i. Section 1373’s Limited Application

Section 1373 has limited application. It states in relevant part that “a Federal,
State, or local government entity or official may not prohibit, or in any way restrict, any 
government entity or official from sending to, or receiving from, [DHS] information 
regarding the citizenship or immigration status, lawful oi unlawful, of any individual.”85 It 
also prohibits restrictions on “[maintaining such information.”86

By its terms, the statute in pertinent part, only prohibits local and state 
governments and agencies from enacting laws or policies that limit communication with 
DHS about information regarding the “immigration or citizenship status” of individuals.87 
The statute does not prohibit laws or policies that limit communications regarding criminal 
case information, custody status, or release dates of individuals in local or state custody.

The statute also does not compel compliance with ICE detainers or prohibit policies 
or laws regarding compliance with ICE detainers. As discussed above, in addition to their 
questionable constitutionality under the Fourth Amendment, detainers cannot be 
mandatory under federalism principles and the Tenth Amendment,88 and nothing in § 1373 
or the guidance issued by DOJ changes that analysis.

Section 1373 also does not impose any affirmative obligation on local law 
enforcement to collect information regarding immigration or citizenship status, nor does it

83 Final Report on President’s Task Force on 2 1st Century Policing, 1.9 Recommendation: Law 
enforcement agencies should build relationships based on trust with immigrant communities. This is 
central to overall public safety, p. 18, available at 
https://cons.usdoi.gov/DdPta8kforce/taskforce finalreport.pdf.
84 Id.

8 [J.S.C. § 1373.
86 Id. Since local governments are not required to maintain such information, the ban on restricting 
the maintenance of such information is of less significance.

Id. (emphasis added).
88 See supra Part IV L

85

87
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prevent any local jurisdiction from enacting a law or ordinance instructing local employees 
not to collect such information. Nor does the statute affirmatively obligate local law 
enforcement to assist ICE in collecting such information through jail visits or interviews, or 
prohibit policies restricting ICE access to local jails or facilities. The statute only bars 
prohibitions on government entities from maintaining or sharing citizenship or immigration 
status information.

Thus, unless a local jurisdiction’s policies or laws specifically limit communication 
with UHS about an individual’s citizenship or immigration status, or affirmatively forbids 
the maintenance of information, the jurisdiction would be in compliance with the plain 
terms of 8 USC § i373.

Further, under the prior program of Secure Communities, and under DHS’s current 
Priority Enforcement Program (PEP), when an individual is arrested and booked by a law 
enforcement officer for a criminal violation and his or her fingerprints are submitted to the 
FBI for criminal history and warrant checks, the same biometric data is also sent to ICE to 
check against immigration databases so that ICE can determine whether the individual is a 
priority for removal.89 Given this reality, it is unclear whether in practice local officials do 
actually prohibit local government entities or officials from sharing information regar ding 
immigration status or citizenship to ICE.

ii. Challenges Involving Section 1373

Section 1373 has been found by at least one court to be valid under the Tenth 
Amendment. The City of New York and Mayor Rudolph Gi uliani challenged the statute 
after it was passed in 1996, in light of the City’s 1989 Executive Order which prohibited any 
City officer or employee from transmitting information regarding the immigration status of 
any individual to federal immigration authorities except under certain circumstances.90 
The City brought a facial challenge to § 1373, arguing that it violated the Tenth 
Amendment because it forbid state and loca1 government entities from controlling the use 
of information regarding immigration status, and that interference with a state’s control 
over its own workforce was outside Congress’s plenary power over immigration.91 Citing 
New York and Printz, the Second Circuit found that in § 1373:

Congress has not compelled state and local governments to enact or 
administer any federal regulatory program. Nor has it affirmatively 
conscripted states, localities, or their employees into the federal government’s

See U.S. ICE, Priority Enforcement Program Overview, https://www.ice.gov/pep (last visited Jan. 
11, 2017).

See City of New York v. U.S., 179 F.3d 29, 31 (2d Cir. 1999). The City also challenged a similar 
provision codified at 8 U.S.C. § 1644, passed as part of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996, which states that “Notwithstanding any other provision of 
Federal, State, cr local law, no State or local government entity may be prohibited, or in any way 
restricted, from sending to or receiving horn the Immigration and Naturalization Service 
information regarding the immigration status, lawful cr uni awful, of an alien in the United States

City of New York, 179 F.3d at 33.
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service. These Sections do not directly compel states or localities to require or 
prohibit a nything. Rather, they prohibit state and local governmental entities 
or officials only from directly restricting the voluntary exchange of 
immigration information with the INS.92

The Court in City of New York also found that the City had failed to show that §
1373 constituted an impermissible intrusion on the City's authority to control the use of 
confidential information and to determine how such information will be handled by City 
employees, because the City1 s Executive Order was the only city policy the City claimed was 
affected. The Court, however, stated that “[wjhether these Sections would survive a 
constitutional challenge in the context of generalized confidentiality policies that are 
necessary to the performance of legitimate municipal functions and that include federal 
immigration status is not before us and we offer no opinion on that question.93 In the wake 
of the Second Circuit’s decision, the City of New York revoked its Executive Order and put 
in place a new order (Executive Order 41) which incorporated privacy pr otections for 
immigration-related information into a more generalized privacy policy that applies to a 
broader category of information in a variety of contexts.94

While the Second Circuit found § 1373 to be valid under the Tenth Amendment in 
City of New York, the decision makes dear that while § 1373 prohibits state and local 
governments from placing restrictions on the reporting of immigration status, it does not 
actually mandate that states or localities take any affirmative action.95 This finding has 
been made by other courts as well.96 For example, in Sturgeon v. Bratton, a resident of Los 
Angeles brought a challenge in California state court to the validity of the policy of the Los 
Angeles Police Department (LAPD) which stated that “[o]fficers shall not initiate police 
action where the objective is to discover the alien status of a person,” and that “[ojfficcrs 
shall neither arrest nor book persons for violation of’ the federal illegal reentry statute.97 
The plaintiff alleged that the LAPD policy violated the Supremacy Clause of the U S. 
Constitution because it was in direct conflict with § 1373.98 The Court found no conflict 
because the LAPD policy said nothing about communication with ICE, the only topic

92 Id. at 35.
93 Id. at 37.
94 N.Y.C., N.Y., Exec. Order No. 41 §§1-2: City-Wide Privacy Policy and Amendment of Exec. Order 
No. 34 Relating to City Policy Concerning Immigrant Access to City Servs, (Sept. 17, 2003), available 
at http://www.nvc.gov/htmI/dfta/downloads/odPE041.ndf [hereinafter N.Y. Exec. Order]; see also 
Elizabeth M. McCormick. Federal Anti-Sanctuary Law: A Failed Approach to Immigration 
Enforcement and A Poor Substitute for Real Reform, 20 LEWIS & CLARK L. REV. 165, 188 89 (2016).

City of New York, 179 F.3d at 35 (“These Sections do not dn ectly compel states or localities to 
require or prohibit anything.”).

See Doe v. City of N.Y., 19 Misc. 3d 936, 940, 860 N.Y S.2d 841, 844 (Sup. Ct. 2008), aff’dx 67 
A D.3d 854, 890 N.Y.S.2d 548 (2009) (“However, while said provision prohibits state and local 
governments from placing restrictions on the reporting of immigration status, it does not impose an 
affirmative duty to make such reports.”).
97 95 Cal. Rptr. 3d 718, 722 (Ct. App. 2009); see also LAPD Special Order 40 (SO40) (1979).
93 Id.
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addressed by § 1373, and § 1373 said nothing about initiation of police action or arrests for 
illegal entry."

Further, City of New York did not address provisions that prohibit the gathering, 
rather than the sharing of confidential immigration-related information. New York City’s 
Executive Order 41, for example, prohibits city employees, except in limited circumstances, 
from inquiring about immigration status,100 and such a policy does not conflict with the 
plain terms of § 1373.

iii. Authority to Require Certification with Compliance of Mandate 
Training

DOJ has not provided specific authority under which the SOAAP or COPS 
reimbursement or grant programs will seek to require certification of compliance with § 
1373. With respect to the SCAAP program, the statutory provision, does not require 
certification of compliance with any specific federal laws, including § 1373,101 and there are 
no specific implementing regulations for the SCAAP program. Similarly, the statutory 
provision regarding COPS grants, including the COPS Hiring Program,102 does not contain 
a requirement for certification of compliance with any specific federal laws, including §
1373, and the regulations regarding the COPS program do not contain any provisions 
regarding conditions for COPS Hiring Program grants, including compliance with § 1373.103

With respect to JAG grants, the statute and regulations do require a certification of 
compliance with the JAG statutory provisions and “all other applicable Federal laws.”104 
However, the phrase “all other applicable Federal laws” is not defined in the statute or 
regulations.

None of the three programs, SCAAP, COPS, or JAG, have legislative or regulatory 
provisions specifically authorizing DOJ to mandate that local jurisdictions provide guidance 
or training to their personnel, as contemplated by the DOJ guidance on JAG Grants.105 
Such requirements would likely raise similar Tenth Amendment or Spending Clause 
considerations raised above.

95 Cal. Rptr. 3d at 731-32.
N.Y., Exec. Order No. 41, §§3-4 
SU.S.C. § 1231(i).
42 U.S.C. § 3796dd et seq,

28 C.F.R. § 92 et seq.
42 U.S.C. § 3752(5); see 28 C.F.R. § 33.41(f)(5).
See supra note 28, July 7, 2016 Q & A (“Your personnel must be informed that notwithstanding 

any state or local policies to the contrary, federal law does not allow any government entity or official 
to prohibit the sending or receiving of information about an individual’s citizenship or imm igration 
status with any federal, state or local government entity and officials.”).
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v. Conclusion

Cities and states have various policies regarding local enforcement of federal 
immigration laws, and the expenditure of local resources on cooperation with ICE 
enforcement programs. These policies seek to preserve trust between local law enforcement 
organizations and the communities they serve, which is undermined when individuals fear 
that local law enforcement will enforce federal immigration laws. These policies also seek to 
preserve the limited financial resources available to state and local governments. Though 
they take many forms, these policies include limitations on local law enforcement making 
arrests based on immigration violations, limitations on local law enforcement gathering 
information about immigration status, compliance with ICE detainers, and sharing certain 
information with ICE, including an individual’s custody status or release date from local 
custody.

Any future efforts by the federal government to limit or defeat these local policies 
will likely face challenges under the Tenth Amendment and Spending Clause of the 
Constitution. Any attempts to directly compel local law enforcement to comply with ICE 
detainers or other enforcement provisions are likely to be struck down. Attempts to cut off 
all federal funding to jurisdictions with local policies limiting local enforcement will likely 
be found to exceed Congressional power under the Spending Clause, as will attempts to cut 
off large, general grants unrelated to immigration enforcement.

While § 1373 has been found by at least one court to be valid under the Tenth 
Amendment, its pertinent language is limited to prohibiting local and state governments 
from enacting laws or policies that limit communication with DHS about information 
regarding the “immigration or citizenship status” of individuals. It does not mandate any 
affirmative action on the pan of local officials. Unless a local jurisdiction’s policies or laws 
specifically limit communication with DHS about and individual’s citizenship or 
immigration status, or prohibit the “maintaining” (but not the collecting) of such 
information, the jurisdiction would be in compliance with the plain terms of 8 USC § 1373.
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