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Hon. Councilm embers
Los .Angeles City Council
200 N. Spring Street, Rm. 395
Los Angeles, CA 90012
Attn: Brian Walters
E-Mail: brian.walters@lacity.org

Council File 17-0537
12440-12492 Venice Boulevard (“Property”) 
Response to Charter Section 245 Motion 
Hearing Date: August 8, 2017 
Agenda Item 23. _ ___

Re:

President Wesson and Honorable Members of the City Council:

We represent Crimson EHOF 1.2444 Venice Investors, LP ("Crimson"), the owner and 
Applicant for the above-referenced Project, a density bonus project that would provide 
affordable and market-rate housing units on the housing-strapped West Side, just steps 
from a Major Transit Stop. The Project does this without demolishing a single housing unit 
nor displacing a single resident nor tree on the Project Site, nor requesting any variances. 
The Project is entitled to three density bonus incentives and uses only one.1

The Charter Section 245 motion (hereafter, the "Motion") before you is the second for this 
Project—the first was on June 7, 2017, when the City Council voted to remand the Project to 
the City Planning Commission ("CPC"), but with no findings or guidance of any kind. On 
remand the CPC held a new hearing on July 13, 2017, and after extensive testimony 
deliberation, reduced the project height to accommodate the request by CD11, but 
specifically rejected the other findings and conditions proposed by CD11. Despite CPC's 
accommodation, this second Motion is brought before you to once again consider a 
unanimous CPC determination.

The Motion before you pre judges the Project, preventing an impartial hearing on the 
appeal should the council assert jurisdiction. It also violates multiple State laws and 
contravenes strong public policy regarding affordable housing. Further, this motion follows

1IAMC §J2.22 A.25.
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the City s refusal to hear the exemption to the California Environmental Quality Act 
("CEQA") that applies to the Project, and into which the City and Crimson have invested 
substantial cost and time. Because the motion violates multiple State laws,2 as well as the 
City's Municipal Code, and the City Council must deny the motion.

The Proposed Motion Fails to Disclose that it is the Second Motion of its 
Kind on the Project, as well as CPC's Accommodation to CD11.

The proposed motion fails to disclose that this Project was already the subject of a Charter 
section 245 action by this Council, and leads the reader to believe this is the first such effort. 
In fact, the Motion is the second on this Project, and both motions followed unanimous CPC 
determinations expressly rejecting CDiTs proposed findings and revisions. The most recent 
CPC action even accommodated CD11 by reducing the building height, despite the unlimited 
height permitted by the commercial zone on Venice Boulevard, and even as the CPC again 
determined the original height of the Project was compatible with existing and future 
development. The CPC unanimously rejected all other findings and requests by CDn.

The motion mentions neither of these important facts. These omissions deprive the Council 
of the full context of the proposed action, including the CPC's thoughtful July 13, 2017 
reconsideration of the Project and its potential effects.

The Proposed Motion Proffers an Illegal Rationale for Reconsidering the 
Project.

The proposed Motion before you repeats the mistakes of the pr ior Charter section 245 
morion, and purports to focus on the Site Plan Review approval granted to the Project, 
ignoring the Density Bonus Law. Again, however, the legislature enacted the Density 
Bonus Taw and subsequent modifications expressly to prevent rejection of affordable 
housing projects using the findings proposed before and now. To make matters 
worse, the Municipal Code does not limit height for mixed-use structures 
on the parcel, and forbids a finding of impacts on the basis stated in the 
motion.

1.

2.

(a) The Motion Would Deny the Density Bonus Based Only on 
Crimson's Request for One Incentive.

As with the first Charter section 245 motion, the current Motion's proposed finding 
regarding height and neighborhood compatibility expressly targets the single on-menu 
Density Bonus incentive the Project requested. This ignores both State law and the 
unlimited height permitted by t he underlying zone and Community Plan designation.

2 The Density Bonus Law, Govt. Code §65915 et seq.; the Housing Accountability Act, Govt. 
Code §65589.5; CEQA, Pub. Res. Code §21155.1.
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The Density Bonus Law specifically provides for residential units that exceed those 
otherwise permitted by local ordinance.3 The law also requires the provision of other 
incentives for providing those units.4 Thus, the City may not use the proposed density 
bonus or incentives to conclude the Project docs not comply with the Municipal Code 
(here, Site Plan Review) or General Plan or would result in a land use or aesthetics 
impact. To hold a Project "incompatible" because of the density bonus would 
contravene the strong State and local policy to promote development of affordable 
housings as well as the Mayor's priority in providing additional affordable housing.

However, contrary to public policy, the Motion seeks illegally to eliminate the only 
incentive requested by the Project on the basis of its purported aesthetic/comm unity 
character impact.3 4 * 6 * This directly contravenes State and local law; that is, even if the State 
Density Bonus Law did not already preclude these findings, Senate Bill 743 ("SB743"; 
discussed separately below) would do so.

(b) The Project, with or without the Density Bonus Incentive, is 
Consistent with the Height limits of the Zone.

Against State law and strong public policy, current Motion attempts to characterize the 
Project height as inconsistent with the zone and with surrounding development, and 
urges the City Council to overturn the CPC's second determination on that basis. That is 
wrong- no height limit applies to the Property, with or without the 
requested density bonus. As stated above, the zoning and the Community Plan 
designate the Property as Height District 1. Height District 1 limits the floor area of 
commercial structures, but not the height.?

State Law Exempts the Project from Aesthetic Impact Analysis 
Because it is Located in a Transit Priority Area.

Senate Bill 743 exempts projects located in transit priority areas from the requirement 
to study aesthetics, greenhouse gas, and parking effects, and stales that these effects 
shall not be considered significant for the purposes of an analysis of Project impacts.
The MND previously circulated for the Project cited State law, disclosed that the Project 
is located in a designated transit priority area, and properly declined to provide the 
aesthetics, GHG, and traffic analyses on that basis

(c)

3 Cal. Govt. Code § 65915, subdivs. (b)(i) and (f).
4 Govt. Code §659i5(d).
s See Govt. Code § 65915(b)(3).
6 The prior Charter seetion 245 motion also sought to eliminate the parking reduction 
mandated by State law (AB 744). the current motion effectively concedes this i ssue.
? LAMC § 12.21.1-A.
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Like the prior Charter section 245 motion on this Project, and contrary to SB 743, the 
current Motion urges rejection of the Project on the basis of its aesthetic impacts. The 
City's Zoning Information memorandum 2452, which implements SB 743, only requires 
aesthetics analysis for otherwise exempt projects in two circumstances: (1) the project is 
located in a historic preservation overlay zone, or (2) the project is located in a 
community design overlay district. Nei ther of those criteria apply here; therefore, the 
Project remains exempt from aesthetics analysis, and any attempt to reject the Project 
on the basis of such effects violates State law and public policy.
To make matters even worse, the modifications proposed by CD11 in both motions would 
serve to defeat the entire purpose of Density Bonus incentives: inducing the cost of 
construction or of providing affordable housing units. In both motions, CD11 sought to force 
Crimson to provide an additional level of subterranean parking. Setting aside the fact that 
the Project would provide more parking than required by State Law, and need not legally 
provide the parking currently proposed at-grade, the costs of underground parking are tens 
of thousands of dollars per parking stall. The astronomical costs of providing a full 
additional level of underground parking would at the very least substantially reduce—and 
could destroy—the benefit derived from the Density Bonus and incentives. At the very least, 
the requirement would substantially increase building costs, contrary to the cost-saving or 
cost-recoveiy goal of all incentives.

The Proposed Motion Exposes the City to Substantial Liability Because it 
Violated the Density Bonus Law and the Housing Accountability Act, and 
the City’s Own Density Bonus Ordinance.

Both the Density Bonus Law and the Housing Accountability Act8 9 provide a high bar- 
specific health or safety impacts -for rejection or modification of affurdable housing 
projects. Neither Charter section 245 motion has come close to claiming or substantiating a 
finding of specific health or safety impacts.^ Consequently, both motions violate the law, 
permitting a private right of action against the City on this basis alone,

Here, as stated above, the Council once before (on June 7, 2017) remanded the Project to 
CPC. The proposed grounds for doing so were so clearly illegal that the Planning and Land 
Use Management ("PLUM") Committee struck them in their entirety from the Committee's 
recommendation to the full City Council. Despite this, the CPC accommodated CD11 by 
limiting the maximum height of the residential levels of the Project. Despite this, the current 
Motion pursues the course of the prior motion, but fails even to cite any specific health or 
safety impact. As described above, aesthetic impacts, even if they were substantiated here 
(they are not), are specifically forbidden as a finding by State iaw. That is, the current

3-

8 Govt. Code §65589 etseq.
9 Govt. Code §§65589.5(d); 65915, subivs. (d)(4) and (e)(i).
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motion violates one law in an attempt to violate another. These failures provide Crimson a 
right of action against the City, both for damages and for attorneys fees.

The Proposed Motion Indicates Clear Bias, Denying Crimson of an 
Opportunity for a Fair Hearing and, therefore, Due Process.

Charter Section 245 provides Council with absolute discretion in asserting jurisdiction over 
non-exempt cases: it requires no findings to do so. See Charter §245. Here, however, the 
proposed motion pre-iudges the Project, attempting to establish, without any substantial 
evidence, multiple failures by the CPC in denying the prior appeals of the Project. Passage 
of the motion, as drafted , w7ould effectively preclude consideration of any evidence 
presented at a subsequent public hearing, as the motion represents the Council's ultimate 
decision on the CPC action, without the benefit of a public hearing on the merits. This pre
judgment represents a fundamental denial of Crimson's due process rights, and exposes the 
City to claims for damages.

The Council Must Deny the Proposed Motion.

For all of the reasons stated above, the proposed Motion before the Council is illegal and 
would subject the City to substantial liability7. More importantly, it flies in the face of the 
City's stated policies of producing more housing, and in particular, more affordable housing 
Therefore, the Council must deny the proposed motion, and allow7 the determination of the 
CPC to stand.

10

4.

5-

Sincerely,

f///A for
BENJAMIN M. REZNIK and
NEILL E. BROWER of
Jeffer Mangels Butler & Mitchell LLP

BM R:neb
Hon. Mike Feuer, Los Angeles City Attorney 
Hon. Mike Bonin, Councilmember, District 11
Hon. Jose Huizer, Councilmember, District 1, Chair of PLUM Committee
Ezra Gale, Senior Planner, Council District 11
Terry A. Kaufmann-Macias, Office of the City Attorney
Lisa Webber, AICP, Deputy Director of Planning
Faisal Roble, Principal City Planner
Connie Chauv, Department of City Planning

cc:

Govt. Code §§65589, subdivs. (1) and (m); 65915, subdjvs (d)(3) and (e)(i).10
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