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Office of the City Clerk 
3rd Floor, Room 395 
Los Angeles, CA
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Re: Appeal of Haul Route Permit for 1141 N. Mohawk Street (Board File Number 
170076; ENV 2017-2414-CE)

Dear Sharon:

This firm represents Windy O’Malley and Erin O’Malley, who reside at 1135 Mohawk 
Street. On or about October 3,2017 the Board of Building and Safety Commissioners (“Board”) 
approved the haul route permit for 1141 N. Mohawk Drive. The Board also certified that the 
project was exempt from the California Environmental Quality Act (“CEQA”). Pursuant to Los 
Angeles Municipal Code Section 91.7006.7.5 and Public Resources Code Section 21151(c)1. 
Windy O’Malley and Erin O’Malley (“Appellants”) appeal both the grant of the aforementioned 
haul route permit and the finding of categorical exemption from CEQA to the Los Angeles City 
Council.

The Board erred in granting the haul route permits because the proposed grading activity 
will endanger the public health, safety and welfare and denial was therefore mandated pursuant 
to Los Angeles Municipal Code (“LCAMC”) Section 91.7006.7.5. The Board also incorrectly 
determined that the project was exempt from CEQA.

i PRA section 21151(c) states as follows: “If a nonelected decisionmaking body of a local lead 
agency certifies an environmental impact report, approves a negative declaration or mitigated 
negative declaration, or determines that a project is not subject to this division, that certification, 
approval, or determination may be appealed to the agency’s elected decisionmaking body, if 
any. 5?
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I. The Project

According to the Notice of Exemption (“NOE”) issued by the City, the “project” is the 
demolition of an existing single-family dwelling and the construction of 10-Unit Apartment 
Building (including semi-subterranean basement) in conjunction with a haul route application for 
the excavation and export of approximately 2,500 cubic yards of earth. The existing home 
proposed to be demolished was constructed in 1903 in a neighborhood with many craftsman 
homes in one of the oldest communities in Los Angeles. The proposed new apartment building 
will be located in between two existing pre-World War 1 homes. A 13 foot excavation is 
proposed located 0.5 feet away from existing homes.

Birds Eve View of Current Home at 1141 N. Mohawk Drive
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North Elevation View of Proposed Apartment Building
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II. Environmental Review Conducted by City

The City has asserted in the NOE that the project qualifies for a Class 4, Category 1 
Exemption. The NOE short, two paragraph analysis states as follows:

“The proposed project includes the demolition of the existing single family dwelling and 
the clearing of the lot. A new 10-unit apartment complex is proposed for the site. The 
construction includes the export of 2,500 cubic yards of dirt on a lot with an existing 
slope which is under 10%.

Based on a review of the record, including City files and ZIMAS, none of the exceptions 
to the exemptions under 15300.2 apply. Class 4, Category 1 exemption were given 
because the project is a by-right project and has a grading with under 10% slope. The 
project does not include the removal of protected trees. The proposed project site is not a 
designated hazardous waste, high wind, oil wells, fire district, or very high fire hazard. 
The proposed project is not on a Coastal Zone. The project site is not within a specific 
plan area.”

As explained in the CEQA Guidelines adopted by the California Natural Resources 
Agency, Class 4 facilities (entitled “Minor Alterations to Land”) consist of “minor public or 
private alterations in the condition of land, water, and/or vegetation which do not involve 
removal of healthy, mature, scenic trees except for forestry or agricultural purposes.” 14 Cal. 
Code Regs, section 15304. While certain grading activities may fall within the Class 4 
categorical exemption depending on the slope of the lot2, an exemption still cannot be used when 
there may be “significant effects" associated with a project due to “unusual circumstances.” 
Section 15300.2(c) of the CEQA Guidelines states as follows: “A categorical exemption shall not 
be used for an activity where there is a reasonable possibility that the activity will have a 
significant effect on the environment due to unusual circumstances.”

Further, the CEQA Guidelines state that the Class 4 exemption is “qualified by 
consideration of where the project is to be located - a project that is ordinarily insignificant in its 
impact on the environment may in a particularly sensitive environment be significant.” 14 Cal. 
Code Regs, section 15300.2(a). The Guidelines go on to state that exemptions should not be used 
when a project “may impact on an environmental resource of hazardous or critical concern where 
designated, precisely mapped, and officially adopted pursuant to law by federal, state, or local 
agencies.” Id. Finally, the Guidelines state that a “categorical exemption shall not be used for a 
project which may cause a substantial adverse change in the significance of a historical 
resource. ”14 Cal. Code Regs, section 15300.2(f).

2 The Guidelines provide that one example is “Grading on land with a slope of less than 10 
percent, except that grading shall not be exempt in a waterway, in any wetland, in an officially 
designated (by federal, state, or local government action) scenic area, or in officially mapped 
areas of severe geologic hazard such as an Alquist-Priolo Earthquake Fault Zone or within an 
official Seismic Hazard Zone, as delineated by the State Geologist.” 14 Cal. Code Regs, section 
15304 (a).
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The California Environmental Quality ActIII.

Purpose of California’s Environmental Protection Statutea.

The California Environmental Quality Act is California's broadest environmental 
law. CEQA helps to guide public agencies such as the City during issuance of permits and 
approval of projects. Courts have interpreted CEQA to afford the fullest protection of the 
environment within the reasonable scope of the statutes. CEQA applies to all discretionary 
projects proposed to be conducted or approved by a City, including private projects requiring 
discretionary government approval. See California Public Resources Code, sections 21000 - 
21178, and Title 14 Cal. Code Regs., section 753, and Chapter 3, sections 15000 - 15387.

b. CEQA’s Broad Definition of a “Project” Includes All Phases of a Development

“CEQA broadly defines a ‘project’ as ‘an activity which may cause either a direct 
physical change in the enviromnent, or a reasonably foreseeable indirect physical change in the 
environment, and ... that involves the issuance to a person of a lease, permit, license, certificate, 
or other entitlement for use by one or more public agencies.’ [Citation.] The statutory definition 
is augmented by the [CEQA] Guidelines [Cal.Code Regs., tit. 14, § 15000 et seq.], which define 
a ‘project’ as ‘the whole of an action, which has a potential for resulting in either a direct 
physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment....’” Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora 
(2007) 155 Cal.App.4th 1214, 1222, 66 Cal.Rptr.3d 645 (Tuolumne County). This includes all 
phases of a project that are reasonably foreseeable, and all related projects that are directly linked 
to the project. (CEQA Guidelines section 15378).

c. CEQA Has a Strong Presumption in Favor of E1R Preparation

A strong presumption in favor of requiring preparation of an Environmental Impact 
Report (“EIR”) is built into CEQA which is reflected in what is known as the “fair argument” 
standard, under which an agency must prepare an EIR whenever substantial evidence in the 
record supports a fair argument that a project may have a significant effect on the environment. 
No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 82; Friends of “B” St. v. City of 
Haywood (1980) 106 Cal.App.3d 988, 1002.

“The EIR is the primary means of achieving the Legislature's considered declaration that 
it is the policy of this state to ‘take all action necessary to protect, rehabilitate, and enhance the 
environmental quality of the state.’ [Citation.] The EIR is therefore ‘the heart of CEQA.’ 
[Citations.] An EIR is an ‘environmental “alarm bell” whose purpose it is to alert the public and 
its responsible officials to environmental changes before they have reached ecological points of 
no return.
Cal.3d 376, 392.

Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47

Under CEQA and the CEQA Guidelines, if a project is not exempt and may cause a 
significant effect on the environment, the agency must prepare an EIR. PRC § § 21100, 21151; 14 
Cal. Code Regs. §15064(a)(l), (f)(1). "Significant effect upon the environment" is defined as "a 
substantial or potentially substantial adverse change in the environment." PRC §21068; 14 Cal
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Code Regs §15382. A project "may" have a significant effect on the environment if there is a 
"reasonable probability" that it will result in a significant impact. No Oil, Inc. v. City of Los 
Angeles (1974) 13 Cal.3d 68, 83 n.16; Sundstrom v. County of Mendocino (1988) 202 
Cal.App.3d 296, 309,248 CR 352. This standard sets a "low threshold" for preparation of an 
EIR. Pocket Protectors v. City of Sacramento (2004) 124 Cal.App. 4th 903, 928; Bowman v. City 
of Berkeley (2004) 122 CA4th 572, 580; Citizen Action to Serve All Students v. Thornley (1990) 
222 CA3d 748, 754; Sundstrom v. County of Mendocino (1988) 202 CA3d 296, 310.

IV. The Project Does Not Qualify for the Class 4 Exemption

The project does not qualify for the exemption for the Class 4, Category 1 Exemption.

a. Existing Mature and Healthy Trees

The Class 4, Category 1 Exemption is not applicable because the applicant will be 
required to remove healthy, mature trees from the property. The CEQA Guidelines specifically 
state that this particular exemption is for “minor public or private alterations in the condition of 
land, water, and/or vegetation which do not involve removal of healthy, mature, scenic trees 
except for forestry or agricultural purposes.” 14 Cal. Code Regs, section 15304. The NOE 
conducted by the City indicates there are no “protected trees” on the property. However, the 
Guidelines are not so limiting. As show in the pictures below, healthy, mature trees will need to 
be removed in order to accommodate the project. Therefore, the Class 4 exemption is not 
applicable.

View of Trees in Back Yard of Property
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View of Trees in Front Yard of Property

b. Unusual Circumstances and Location in Sensitive Environment

There are also “unusual circumstances” in this instance that render use of the exemption 
inapplicable. Namely, the O’Malley family have a child with an auto-immune disorder. As noted 
above: “A categorical exemption shall not be used for an activity where there is a reasonable 
possibility that the activity will have a significant effect on the environment due to unusual 
circumstances.” Section 15300.2(c) of the CEQA Guidelines. The proposed hauling of dirt, 
without specialized filters, screening, and other devices specifically designed to reduce harmful 
particulates caused by the construction and grading activity may cause adverse health impacts. In 
CEQA speak, there are “sensitive receptors” located within a few feet from the project site. The 
City has failed to analyze this potentially significant environmental effect and adopt appropriate 
mitigation measures. Further, the property in question is precisely mapped in a “hillside” 
environment, which is a particularly sensitive environment. Again, as explained above, the 
CEQA Guidelines state that exemptions should not be used when a project “may impact on an 
environmental resource of hazardous or critical concern where designated, precisely mapped, 
and officially adopted pursuant to law by federal, state, or local agencies.” Id. The NOE makes 
no mention of the fact that the Project is located in a “hillside” environment and there is no 
analysis as to whether or not specific mitigation measures may be needed to reduce 
environmental impacts on this environmental resource.

c. Potential Impact on Historic Resources

The Project may have an impact on historic resources. The neighborhood contains many 
Craftsman-style homes that date to the turn of the 20th Century. Indeed, the home proposed to be 
demolished was constructed over 100 years ago - in 1903. The O’Malley residence was 
constructed around the same time as was the house. The Guidelines state that a “categorical
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exemption shall not be used for a project which may cause a substantial adverse change in the 
significance of a historical resource. ” 14 Cal. Code Regs, section 15300.2(f). The City has failed 
to analyze whether or not demolition of the home in question may cause an impact on historic 
resources.

d. City Incorrectly Based Exemption on “By Right” Status of Project

As noted above, the NOE conducted by the City justifies the exemption on the grounds 
that the project is “by right.” The NOE states as follows: “Class 4, Category 1 exemption were 
given because the project is a by-right project and has a grading with under 10% slope.” This is 
simply not true. The “Project” includes all aspects of the development, which includes a haul 
route. Because the haul route permit is a discretionary permit, the “Project” is not “by right.” The 
City has conducted no analysis whatsoever for the hauling proposed for the Project.

“Project” is given a broad interpretation in order to maximize protection of the 
environment. Azusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997) 52 
Cal. App. 4th 1165, 1188. Significantly, the tenn “project” refers to the activity which is being 
approved and which may be subject to several discretionary approvals by governmental 
agencies. The term “project” does not mean each separate governmental approval. CEQA 
Guidelines, § 15378(c). In general, a lead agency must fully analyze each “project” in a single 
environmental review document. Bozungv. Local Agency Formation Com. (1975) 13 Cal. 3d 
263, 283-284. CEQA compels the City to look at the “whole of an action.” This means that a 
“Project” cannot be broken into two separate projects. “CEQA forbids ‘piecemeal’ review of the 
significant environmental impacts of a project.” Berkeley Keep Jets Over the Bay Com. v. Bd. of 
Port Cmrs. (2001) 91 Cal.App.4th 1344, 1358. Agencies cannot allow “environmental 
considerations [to] become submerged by chopping a large project into many little ones—each 
with a minimal potential impact on the environment—which cumulatively may have disastrous 
consequences.” Bozung v. Local Agency Formation Comm'n of Ventura Cnty. (1975) 13 Cal.3d 
263, 283-284.

While my client contends that the Project is not exempt from CEQA, the justification 
proffered by the City (and attached to the NOE) is inadequate. It does not appear that the City 
has understood that the “Project” contains a haul route component (which is discretionary) or 
conducted any analysis of the impacts of this hauling on the environment.

V. The Board Must Deny a Haul Route When a Project Will Endanger the Public 
Health, Safety and Welfare Pursuant to Los Angeles Municipal Code (“LAMC”) 
Section 91.7006.7.5

Section 91.7006.7.5 of the Los Angeles Municipal Code sets out the review process for haul 
route permits. Notably, subsection 5 states that the Board of Building and Safety Commissioners 
shall consider the views of the applicant and all other affected persons. Further, this subsection 
states that the board shall deny the request [for a haul route permit] when it “determines that the 
grading activity, including the hauling operation, will endanger the public health, safety and 
welfare.” The proposed removal of health, mature trees, the location of the Project in a hillside 
environment, the presence of sensitive receptors within a few week of the Project and the 
potential impacts on historic resources compel the City to deny the permit. Meaningful analysis 
and the adoption of appropriate mitigation measures is required in order to protect the public 
health, safety and welfare.
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VI. Conclusion

The O’Malley family respectfully request that the City Council grant the appeal. The Project 
is not exempt from CEQA under the present circumstances. Moreover, the Project will endanger 
the public health, safety and welfare pursuant to LAMC 91.7006.7.5. Please note that Appellants 
reserve the right to supplement the justifications for appeal presented. I may be contacted at 
310-982-1760 or atjamie.hall@channellawgroup.com if you have any questions, comments or 
concerns.

Sincerely,

0
Jamie T. Hall
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