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This application is to be used for any appeals authorized by the Los Angeles Municipal Code (LAMC) for discretionary 
actions administered by the Department of City Planning.

1. APPELLANT BODY/CASE INFORMATION

Appellant Body:

□ Area Planning Commission □ City Planning Commission 0 City Council □ Director of Planning

Regarding Case Number: ZA-2016-4691 -ZV-1A

Project Address: 928 N. Western Avenue______

Final Date to Appeal: 11/0^/2017_____________

Type of Appeal: □ Appeal by Applicant/Owner
0 Appeal by a person, other than the Applicant/Owner, claiming to be aggrieved
□ Appeal from a determination made by the Department of Building and Safety

2. APPELLANT INFORMATION

Appellant’s name (print): George Abrahams

Company: _____________________________

Mailing Address: 3150 Durand Drive______

City: Los Angeles_______________________

Telephone: (323) 336-2405____________

Zip: 90068State: CA

E-mail: ggg@copper.net

• Is the appeal being filed on your behalf or on behalf of another party, organization or company?

0 Other: This is a joint appeal with the La Mirada Ave. Neighborhood Association□ Self

□ Yes E No® Is the appeal being filed to support the original applicant's position? 

3. REPRESENTATIVE/AGENT INFORMATION

Representative/Agent name (if applicable): Robert Silverstein____________

Company: The Silverstein Law Firm___________

Mailing Address: 215 N. Marengo Ave. 3rd Floor

City: Pasadena___________

Telephone: (626) 449-4200

State: CA Zip: 91101

E-mail: robert@robertsilversteinlaw.com
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4. JUSTIFICATION/REASON FOR APPEAL

El EntireIs the entire decision, or only parts of it being appealed? 

Are specific conditions of approval being appealed?

If Yes, list the condition number(s) here: ___________

□ Part

□ Yes E] No

Attach a separate sheet providing your reasons for the appeal. Your reason must state:

• The reason for the appeal

• Specifically the points at issue

• How you are aggrieved by the decision

• Why you believe the decision-maker erred or abused their discretion

5. APPLICANT’S AFFIDAVIT

I certify that the statements contaii in this application :omplete and true:

//- /—/ ~yAppellant Signature: Date:

6. FILING REQUIREMENTS/ADDITIONAL INFORMATION

Eight (8) sets of the following documents are required for each appeal filed (1 original and 7 duplicates): 
o Appeal Application (form CP-7769) 
o Justification/Reason for Appeal 
o Copies of Original Determination Letter

A Filing Fee must be paid at the time of filing the appeal per LAMC Section 19.01 B.
Original applicants must provide a copy of the original application receipt(s) (required to calculate 
their 85% appeal filing fee).

All appeals require noticing per the applicable LAMC section(s). Original Applicants must provide noticing per 
the LAMC, pay mailing fees to City Planning’s mailing contractor (BTC) and submit a copy of the receipt.

Appellants filing an appeal from a determination made by the Department of Building and Safety per LAMC 
12.26 K are considered Original Applicants and must provide noticing per LAMC 12.26 K.7, pay mailing fees 
to City Planning’s mailing contractor (BTC) and submit a copy of receipt.

A Certified Neighborhood Council (CNC) or a person identified as a member of a CNC or as representing the 
CNC may not file an appeal on behalf of the Neighborhood Council; persons affiliated with a CNC may only 
file as an individual on behalf of self.

o

Appeals of Density Bonus cases can only be filed by adjacent owners or tenants (must have documentation).

Appeals to the City Council from a determination on a Tentative Tract (TT or VTT) by the Area or City 
Planning Commission must be filed within 10 days of the date of the written determination of said 
Commission.

A CEQA document can only be appealed if a non-elected decision-making body (2A, APC, CPC, etc.) makes 
a determination for a project that is not further appealable. [CA Public Resources Code ' 21151 (c)].

This Section for City Planning Staff Use Only
Base Fee: Reviewed & Accepted by (DSC Planner): Date:0°

n
Deemed Complete by (Project Planner):Receipt No:

Q\o3 510
Date:

□ Determination authority notified □ Original receipt and BTC receipt (if original applicant)
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October 30, 2017

George Abrahams 
Save Hollywood 
3150 Durand Dr.
Los Angeles, California 90068

Doug Haines, La Mirada Ave. 
Neighborhood Assn, of Hollywood 
P.O. Box 93596 
Los Angeles, CA 90093-0596

Los Angeles City Council 
c/o Los Angeles City Clerk 
200 N. Spring St.
Los Angeles, CA 90012

RE: Appeal of Case No.: ZA 2016-4691-ZV-1A; CEQA Case No.: ENV-2016-4692-CE; 
Project Address: 928 N. Western Ave.

Honorable City Council members:

This joint appeal seeks the reversal of the Central Area Planning Commission’s decision at its 
October 10, 2017 meeting to uphold the zoning administrator’s grant of two variances that would 1) allow 
a use in the RAS3 Zone that is not permitted by the Los Angeles Municipal Code (LAMC), and 2) permit 
the applicant to erect triple the square footage otherwise allowed for signage.

The scope of this appeal, however, goes beyond the merits of the Commission’s revised findings for 
the grant of the two variances. There are also multiple errors in the manner by which the Planning 
Department has proceeded with this case, starting with the department’s improper processing of the 
application as a request for two variances when a zone change is necessary. In 2005, the City Council 
granted the properly a Zone and Height District change with limitations imposed by a (Q) Qualified 
Condition of Approval. The zoning administrator and Area Planning Commissions have no authority 
under the City Charter to change the City Council’s legislative action.

Section 561 of the Los Angeles City Charter describes the administrative powers of the Office of 
Zoning Administration as “quasi-judicial” rather than “quasi-legislative.” (“There shall be a quasi
judicial agency known as the Office of Zoning Administration”). Quasi-judicial authority is similar in 
some respects to the limitations of a court judge, or arbitrator. Likewise, under City Charter Section 
552, Area Planning Commissions also function as quasi-judicial bodies (“Area Planning Commissions 
are quasi-judicial agencies”).

Only the City Planning Commission is empowered under the City Charter with the quasi
legislative authority to propose zoning ordinances to the elected legislative body, the Los Angeles City 
Council, which has the final say in such matters.
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“Both the planning director and the zoning administrator are answerable to the planning 
commission and must insure that its directives and decisions are carried out...There is no room 
for the zoning administrator to interpret the resolution contrary to its express terms, and we do 
not read these code sections so broadly as to grant to the zoning administrator this remarkable 
authority. That the administrator may choose among various enforcement mechanisms to 
secure compliance with the code, does not grant him authority to ignore the express 
requirement of the condition adopted by the commission. This is particularly the case where 
the condition is for the public benefit.” Terminal Plaza Corp. v. City and County of San 
Francisco (1986) 186 Cal.App.3d at 834.

A zoning administrator cannot therefore assume the role of the legislative body. Furthermore, a 
zoning administrator is not authorized under the City Charter to overturn the legislative determination of the 
City Council by granting a variance to change a (Q) Qualified Condition of Approval, particularly since the 
Los Angeles Municipal Code (LAMC) describes the purpose of a Q Qualified Classification as to “Protect 
the best interests of and assure a development compatible with the surrounding property or neighborhood 
The Zone and Height District change approved by the City Council for the property in 2005 as Ordinance 
number 177,115 (see Exhibit 1) states on page Q-l: “The use of the subject property shall comply with the 
use, restrictions/limitations and area provisions of the RAS3 Residential/Accessory Services Zone, LAMC 
Section 12.10.5.” The zoning administrator cannot relieve the applicant of this limitation.

Yet the applicant now seeks to lease his commercial space to a gymnasium, which is prohibited in 
the RAS3 Zone. The applicant’s request to allow a use for the site not permitted by the (Q) Qualified 
Condition of Approval can only be determined by the elected legislative body, with the required findings 
showing that the change is necessary, and the implementation of a new ordinance. Requiring the property 
owner to follow the proper legal process to alter the (Q) Qualified Condition of Approval is especially 
pertinent since the 2005 zone change was requested by the developer in order to construct a larger project 
than would have otherwise been possible, and who now claims hardship for having to abide by the very 
land use changes sought 12 years ago.

As stated by the Court of Appeal in Qrinda Association v. Board of Supervisors of Contra Costa 
(1986) 182 Cal.App.3d at 1147.

“In the absence of a specific ‘bonus’ or ‘merit’ system of zoning enacted by the 
municipal or county legislature, a variance applicant may not earn immunity from one code 
provision merely by over compliance with others. Otherwise, the board charged with 
reviewing development proposals would be empowered to decide which code provisions to 
enforce in any given case. That power does not properly repose in any administrative tribunal” 
Qrinda Association v. Board of Supervisors of Contra Costa (19861 182 Cal.App.3dat 1147.

A zone change is also necessary in this case since the 2005 entitlements were tied to mitigation 
measures designed to restrict significant environmental impacts associated with the more intensive 
development rights granted to the developer under the RAS3 Zone. Since the Planning Department has 
chosen to process the new environmental clearance as exempt from the California Environmental Quality Act 
(CEQA), proper mitigation measures are not being implemented to compensate for the property’s further 
intensification of land use rights and subsequent impacts on the surrounding community. The city cannot 
simply ignore prior mitigation requirements that were linked to the 2005 Zone and Height District change.
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Even if a variance were the proper entitlement to process this case — which it is not — there is no 
justification for the Commission to uphold the zoning administrator’s approval of the applicant’s request, 
since the hardship is entirely self-imposed and the variances are sought by the applicant strictly to generate 
greater income from a higher-paying tenant.

The purpose of a variance is to serve as a relief mechanism when the land itself would otherwise be 
unusable, not the improvements on that land. The hardship must be upon the property and not a financial 
hardship upon the property owner. The purpose of a variance is not to grant special privileges or permit a 
use that is inconsistent with the underlying zoning. That’s why LAMC Section 12.27.D notes: “The 
Zoning Administrator may deny a variance if the conditions creating the need for the variance were self- 
imposed.”

I. Background

The subject site is a level, 29,198 sq. ft. rectangular-shaped lot located in the Hollywood 
Community Plan Area. In 2005, the City Council effectuated a Zone and Height District change for the 
property from C4-2D to (Q)RAS3-1VL under Ordinance Number 177,115, in order to permit a mixed-use 
project consisting of 49 residential units and “up to” 10,630 sq. ft. of retail floor area. The ordinance 
removed the area’s D development limitations restricting the allowable Floor Area Ratio to 1:1, tripling 
the allowable FAR to 3:1, and permitting a 50-foot height limitation.

As stated in the City Planning Commission’s July 26, 2005 Determination Letter recommending City 
Council approval of the proposed project, the C4-2D FAR restrictions “would make it infeasible to build the 
number of units permitted by the RAS zone.” (See Exhibit 2, page F-2). Consequently, a much more intensive 
development project was approved for the site than would have otherwise been possible in the C4 Zone.

On August 24, 2006, the Deputy Advisory Agency approved Tentative Tract No. 63698 for the 
subject property to allow 36 residential condominium units and 4 commercial condominium units. On 
July 26,2013, the Deputy Advisory Agency under Case Number TT-63698-M1 approved a modification 
to the original tract map, permitting an increase in density to 49 condominium units.

On October 21, 2013, the Director of Planning issued a “Clarification” approving a re-design of the 
project, eliminating key architectural elements (including an art deco-inspired tower) that had been 
requested by the community to help transition the project from the surrounding historic street context to its 
modern design and scale (see original design at Exhibit 3).

In each instance, therefore, the City has issued generous entitlements to benefit the property owner 
in a manner inconsistent with the area’s zoning. Now the property owner has sought and received two 
variances to further extract additional value from the site.

The City’s serial entitlement approvals disregard the core values underpinning our zoning system. As 
the California Supreme Court held in Topanga Association for a Scenic Community v. County of Los Angeles 
(1974) 11 Cal. 3d 506, 509, a zoning scheme is a contract in which “each party foregoes rights to use its land 
as it wishes in return for the assurance that the use of neighboring property will be similarly restricted, the 
rationale being that such mutual restriction can enhance total community welfare.” (Id. at 517).
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These principles led the Supreme Court to hold that “self-imposed burdens cannot legally justify 
the granting of a variance.” Broadway. Laguna. Vallejo Assn, v. Board of Permit Appeals of City and 
County of San Francisco (1967) 66 Cal.2d at 774, 778.

As explained in Topanga (ibid):

“In the absence of an affirmative showing that a particular parcel in a certain 
zone differed substantially and in relevant aspects from other parcels therein, a 
variance granted with respect to that parcel amounted to the kind of ‘special privilege’ 
explicitly prohibited by Government Code § 65906, establishing criteria for granting 
variances.”

II. Objections

In order for a landowner to be entitled to a hardship variance, the hardship must originate from 
circumstances beyond the control of the landowner and be of a type that does not generally affect other 
properties in the district. If the landowner can control the circumstances causing the hardship, then the 
granting of a variance is improper.

No undue hardship is shown where the landowner could accomplish the same objective without a 
variance by changing his or her plans for the site.

A). The Applicant has shown no evidence that the project isn’t viable without the variances.

LAMC Section 12.10.5 describes the purpose of the RAS3 Zone as “a tool to accommodate 
projected population growth in mixed use and residential projects that is compatible with existing 
residential neighborhoods.” The RAS3 Zone also restricts signage to one exterior wall sign or projecting 
sign per tenant, not exceeding 20 square feet in area.

To accomplish the city’s goal of creating development compatible “in mixed use and residential 
projects,” the RAS3 Zone permits bakery shops, book stores, schools, banks, barber shops, clothing 
stores, pharmacies, florist shops, cafes, grocery and hardware stores, live/work quarters, childcare 
facilities, and myriad other community serving uses. The RAS3 Zone does not permit more intensive 
uses such as gymnasiums and fitness centers, boxing arenas, pool halls, swap meets, bowling alleys, strip 
tease shows, and other uses that are incompatible with residential mixed-use projects.

No evidence has been submitted into the record showing that the applicant cannot lease out the 
development’s retail space for the community serving uses already permitted in the RAS3 Zone, or 
property advertise that space with a 20 sq. ft. wall sign. Nor has the Applicant provided the necessary 
information required to prove that he will suffer an “unnecessary hardship” if the variances to allow an 
unpermitted use and a tripling of the signage are not granted.

The fact that the owner may be able to make more money with a variance is not an unnecessary 
hardship. The question is whether, without the variance, he cannot make a reasonable return on the 
property. In considering - and overturning - another variance granted by the City in Stolman v. City of 
Los Angeles (2003) 114 Cal.App.4th 916, 926, the Court held that:
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“If the property can be put to effective use, consistent with its existing zoning 
without the deviation sought, it is not significant that the variance sought would make the 
applicant’s property more valuable, or that it would enable him to recover a greater 
income... Abuse of discretion is established if the court determines that the findings are 
not supported by substantial evidence in the light of the whole record.”

As in Stolman, we are aware of no records, evidence, or testimony showing that the applicant 
cannot possibly lease his property without the benefits provided by the requested variances. Nor has the 
applicant provided any financial information to prove that he will suffer an “unnecessary hardship” if 
the variances are not granted.

The burden is on the applicant to submit sufficient materials to support his application - and to 
have submitted it to the zoning administrator prior to or at the public hearing.

B). The Applicant has not satisfied the rigorous findings required for a variance.

There are five findings required for a variance and in order to grant the variance, all five findings 
must be made. If even a single finding cannot be made, the variance must be denied.

City Charter Section 562 and LAMC Section 12.27.D require that a variance approval must be 
supported by evidence of all of the following:

1) That strict application of the provisions of the zoning ordinance would result in practical 
difficulties or unnecessary hardships inconsistent with the general purposes and intent of the 
zoning regulations;

2) That there are special circumstances applicable to the subject property such as size, shape, 
topography, location or surroundings that do not apply generally to other property in the 
same zone and vicinity;

That the variance is necessary for the preservation and enjoyment of a substantial property 
right or use generally possessed by other property in the same zone or vicinity but which, 
because of special circumstances and practical difficulties and unnecessary hardships is 
denied to the property in question;

That the granting of the variance will not be materially detrimental to the public welfare or 
injurious to the property or improvements in the same zone or vicinity in which the property 
is located; and

That the granting of the variance will not adversely affect any element of the General Plan.

In reviewing the zoning administrator’s findings, it’s important to keep in mind the special 
circumstances necessary to justify a variance - that because of the subject property’s size, shape and 
topography the land is otherwise unusable unless a variance is granted, and that the variance is necessary 
for the enjoyment of a substantial property right possessed by other property in the same zone and 
vicinity.

3)

4)

5)
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In the case of variances specifically, Topanga establishes a three-pronged analysis which goes 
beyond the mere ‘substantial evidence’ test applicable to CEQA cases. First, as in CEQA cases, there 
must be ‘substantial evidence’ to support the decision of the administrative agency to define the analytical 
relationship between the raw evidence and the administrative agency’s findings.

Second, the administrative agency must set out a clear analytical construct where factual ‘sub
conclusions’ are clearly identified and logically support the ultimate decision, characterized by the 
Topanga Court as the “analytic route the administrative agency travels from evidence to action.”

Third, implicit in the application and administration of this analytical construct is the requirement 
that when the Commission hears and rules on both the fact of the variance as well as the scope of the 
proposed variance, the Commission must have followed and respected the applicable statutory protocol 
attendant to its jurisdiction and scope of review.

Absent the rigorous application of these criteria, the danger is that the social contract between the 
people and their government would be subverted because the administrative agency’s random leap from 
the raw evidence to unconnected and unsupportable ultimate conclusions would, de facto, result in the 
improper rezoning of property under the guise of granting a zoning variance. Qrinda. supra, at 1161, 
1162.

In this case, the applications are devoid of any factual support to satisfy the above-referenced 
showings. Instead of adhering to a rigorous standard of review, the zoning administrator and Commission 
instead treats this case as if the request is for a conditional use permit, where enhancing the built 
environment, providing essential services, and achieving neighborhood compatibility are the justifications 
necessary for approval.

As explained by the Court in Qrinda Association v. Board of Supervisors of Contra Costa:

“[D]ata focusing on the qualities of the property and Project for which the variance 
is sought, the desirability of the proposed development, the attractiveness of its design, 
the benefits to the community, or the economic difficulties of developing the property in 
conformance with the zoning regulations, lack legal significance and are simply 
irrelevant to the controlling issue of whether strict application of zoning rules would 
prevent the would-be developer from utilizing his or her property to the same extent as 
other property owners in the same zoning district.” Qrinda Association v. Board of 
Supervisors of Contra Costa (19861 182 Cal.App.3d 1145, 1166.

Required Finding Number 1

The first finding must show that denial of a variance to operate a gymnasium on the site and to 
mount a 60 sq. ft. sign on the building fa9ade would result in “practical difficulties or unnecessary 
hardships inconsistent with the general purposes and intent of’ the RAS3 Zone.
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Gymnasiums, heath clubs, and “other similar uses” are prohibited in both the RAS3 Zone and the C4 
Zone. Yet the zoning administrator argues in the first finding that “the proposed fitness center is not of a 
scope, size, or scale that the Zoning Code intended to prohibit.” This claim has no basis.

“If the statutory language is clear and unambiguous, the plain meaning of the statute governs.”
People v. Lopez (2003) 31 Cal.4th 1051, 1056. If there is “no ambiguity or uncertainty in the language, 
the Legislature is presumed to have meant what it said,” and it is not necessary to “resort to legislative 
history to determine the statute’s true meaning.” People v. Cochran (2002) 28 Cal.4th 396, 400-401.

The RAS3 Zone prohibits gymnasiums. The C4 Zone was amended in 2005 to also prohibit 
“gymnasiums, health clubs and other similar uses.” The Legislature meant what it said when it excluded 
these uses. Yet the zoning administrator claims in the first finding that the “proposedfitness center is not of 
a scope, size, or scale that the Zoning Code intended to prohibit. With the evolution of the gym and health 
club uses, the City has determined that smaller gyms, or fitness centers, are similar to dance or yoga studios, 
which are permitted in the C4 Zone''

No evidence has been presented to support the zoning administrator’s contention that “the City has 
determined that smaller gyms” are akin to yoga studios permitted in the C4 Zone. Nor does it matter, since 
the subject property is not in the C4 Zone, it is in the RAS3 Zone. One does not require a crystal ball to 
comprehend the clear and unambiguous wording of the statute.

The language of LAMC Section 12.10.5.B.4 is also clear and unambiguous: “Each tenant space may 
only have one exterior wall sign or projecting sign, not exceeding 20 square feet in area.” Yet the zoning 
administrator’s justification for a variance to triple the square footage allowed for signage does not analyze 
how its denial would result in practical difficulties or unnecessary hardships. Instead, the zoning 
administrator writes: '4 he granting of the variance request would be consistent in that signage would not 
create clutter that create impacts to the neighborhood, but enhances it with an appropriate scale to identify 
the tenant."

Yet there is no provision within LAMC Section 12.10.5.B.4 to allow the size of signage to be 
enhanced “with appropriate scale.”

The zoning administrator’s finding fails to address how denial of the variances would result in 
practical difficulties or unnecessary hardships related to the land. As explained in McQuillin: The Law 
of Municipal Corporations, a leading treatise cited for a related point by the Supreme Court in 
Broadway. Laguna, supra, 66 Cal.2d at 775:

“In order for a landowner to be entitled to a hardship variance, the hardship must originate 
from circumstances beyond the control of the landowner and be of a type that does not generally 
affect other properties in the district. If the landowner can control the circumstances causing the 
hardship, then the granting of a variance is improper. No undue hardship is shown where the 
landowner could accomplish the same objective without a variance by changing his or her plans 
so that they conform to the existing zoning requirements.
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“The concept might be better understood, however, by examining what ‘practical difficulty’ 
or ‘unnecessary hardship’ is not. It is not mere hardship, inconvenience, interference with 
convenience or economic advantage, disappointment in learning that land is not available for 
business uses, financial or pecuniary hardship or disadvantage, loss of prospective profits, 
prevention of an increase of profits, or prohibition of the most profitable use of property.” (8 
McQuillin Mun.Corp. § 25:179.37, 3rd ed. 2010).

These principles led the California Supreme Court to hold that “self-imposed burdens cannot legally 
justify the granting of a variance.” Broadway, Laguna, Vallejo Assn, v. Board of Permit Appeals of City 
and County of San Francisco (1967) 66 Cal.2d at 774, 778.

During the Commission’s hearing on the subject variance requests, Commissioner Chemerinsky 
raised this issue with the zoning administrator: “Recognizing that to grant a variance requires a higher 
standard than some of the other mechanisms that we review, can you address the issue of this being not a 
self-imposed hardship!"

The zoning administrator paused for 17 seconds without being able to answer Chemerinsky’s 
question. He then stated only that he was “persuaded the proposed use is similar to allowed uses."

It should be emphasized that it is the applicant, as the party seeking the grant of the two variances, 
who must shoulder the burden of demonstrating before the zoning administrator and Commission that the 
subject property satisfies the requirements supportive of both the core right to the two variances, and, just 
as importantly, the scope and intensity of each. Topanga. supra, at p. 521.

These requirements have not been satisfied. There are no practical difficulties or unnecessary 
hardships related to the subject property, and the first finding cannot be made. The variances therefore 
must be denied

Required Finding Number 2

The “special circumstances" finding required for a variance involves distinguishing the property 
from other properties in the same zone and vicinity. Per California case law, special circumstances are 
typically limited to unusual physical characteristics of the property, such as its size, shape, topography, 
location, or surroundings that restrict its development.

Here the site is a level, rectangular, prominent property facing Western Avenue. As noted by the 
zoning administrator, “the site is similar in physical characteristics to other properties in the vicinity.” 
Therefore, by the ZA’s own admission, nothing distinguishes the land from other property in the same 
zone and vicinity.

The Determination Letter further states: “Properties to the north, south, and west are all zoned C4- 
1D, all of which permit the proposed fitness center.” This statement is not only incorrect, it is deceptive.

First, it’s important to point out that “fitness center” is not a term used or defined in the Los Angeles 
Municipal Code. The applicant has received the grant of a variance for a gymnasium, which is generally 
defined as “a building or room designed and equipped for indoor sports, exercise or physical education.”
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Second, as previously noted, the C4 Zone does not permit gymnasiums, so the zoning administrator’s 
claim that a “fitness center” is permitted in the C4 Zone is bogus nonsense.

Nor does it matter, as the site is no longer zoned C4, as the zoning was changed to (Q)RAS3 in 
2005 in order to vastly increase the allowable development of the site.

The zoning administrator repeatedly makes the claim that the proposed “fitness center” will be a 
less intense use than a “traditional” gym, but nothing in the record supports this statement. The gym 
would have operating hours of 5 AM to Midnight, like other gymnasiums and health clubs, and there are 
no restrictions imposed by the ZA as a Condition of Approval on what type of exercise equipment can be 
used, or what type of activities will be permitted.

The grant is for a gymnasium, and the Department of Building and Safety would have no control of
its use.

In reference to the zoning administrator’s finding of special circumstances for a tripling of the 
allowable square footage for signage, the ZA states: “Surrounding properties have signs larger than what 
is proposed. Examples include those across Western Avenue within the mini shopping center and abutting 
commercial uses.” Yet such claims are irrelevant, since the surrounding properties are in a different zone: 
C4, while the subject site is zoned (Q)RAS3. The ZA provides no examples of a RAS3 Zone in the 
vicinity with triple the allowed square footage for signage. Also, even the signage across the street in the 
C4 Zone does not appear to be larger than 20 square feet per tenant.
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There are no special circumstances related to the property’s size, shape, topography, location or 
surroundings that distinguish it from other parcels in the same zone and vicinity. The finding therefore 
cannot be made and the variances must be denied.

Required Finding Number 3

Required finding number 3 relates to whether the variance is necessary for the preservation and 
enjoyment of a substantial property right or use generally possessed by other properties in the same zone 
and vicinity, but which, because of special circumstances and practical hardships, is denied the property in 
question.

The ZA fails to properly address this finding. Instead of providing other examples of properties in 
the RAS3 Zone that have a variance to operate a gymnasium with increased signage, the ZA provides 
examples of gyms not only in the C4 Zone and RAS4 Zone, but outside the vicinity. This is a pointless 
comparison.

The zoning administrator lists five sites in central Hollywood that are both in the C4 Zone and have 
gymnasiums. Yet each of the gymnasiums predates the December 18, 2005 passage of Ordinance 
177,103, which prohibited gyms in the C4 Zone, including the Hollywood YMCA, which has operated 
since 1922. The listed examples are therefore grandfathered uses, and have no relevance even if they were 
in the correct zone.

Also, the five listed gyms are miles from the subject property and therefore cannot be claimed as 
being in the same vicinity.

The Commission’s revised findings reference a gymnasium at 7950 Sunset Blvd. in the RAS4 Zone 
that was approved by the Office of Zoning Administration on February 27, 2015, under Case No.: ZA- 
2014-3985-ZV (the findings incorrectly state that the case was determined in 2017). The finding states:

“On February 27, 2017, a zone variance from LAMC 12.11.5.A was granted to permit a 
health club/gymnasium use otherwise not permitted in the RAS4 zone. This grant allowed a 
2,648 square-foot gym on the ground floor of a mixed use building... To prohibit the use while 
another property zoned RAS4 in the same Hollywood Plan area was granted a similar approval 
subsequent to a zone change that allowed for housing and prohibited the same use would deny 
the subject property a use that is enjoyed by another.”

First, the subject property is not in the RAS4 Zone; the subject site is zoned RAS3. The RAS4 
Zone is no more similar to the RAS3 Zone than the C4 Zone is to the C2 Zone, or the R1 Zone is to 
the R4 Zone. The very purpose of zoning is to employ different regulations for different zones in 
order to protect the community from inappropriate development.

This is particularly relevant since the applicant originally sought entitlements in 2005 to change 
the zoning of the subject site to RAS4, but was denied that request. As noted at page S-3 of the Staff 
Recommendation Report for Case No. CPC 2004-4884-ZC-HD:
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The recommended zone and proposed project differ from that of the originally 
proposed project and reflect a compromise and collaboration with the community. The 
original request was for a zone change to RAS4, which would have allowed a greater 
density, and a project that originally entailed 54 units and a larger commercial component. 
After several meetings with the community, and at the request of the Council office, the 
applicant revised the request and project. The result is the zone change to RAS3 
(See Exhibit 4).

cc

59zone...

Also, the approved 2,648 sq. ft. gymnasium at 7950 Sunset Blvd. is miles away from the subject 
site, as noted by the aerial image below, and therefore cannot in any way be considered to be in the 
same vicinity: . -j 5Z* .Sv/m.
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As explained by the Court of Appeal in Stolman v. City of Los Angeles (2003) 114 Cal.App.4th
916, 929:

Fairly read, a parcel of property in ‘same zone and vicinity’ as the gasoline station 
on Entrada Drive cannot mean a parcel of property anywhere in Los Angeles. The City 
of Los Angeles is well over 400 square miles in size. The gasoline station on Entrada 
Drive should not be compared to other properties potentially located 20 or more miles 
away. If, as here, there is no evidence of any comparable properties within reasonably 
close proximity of Entrada Drive, the third finding cannot be made and the variance 
should be denied.

U

99

Note also that the 2,648 sq. ft. gymnasium at 7950 Sunset Blvd. - although over half the size of the 
proposed 6,875 sq. ft. gym for 928 N. Western Ave. — is filled with heavy exercise equipment and is 
utilized as any typical gymnasium is, rather than the false picture painted by the applicant and zoning 
administrator that the subject site will consist of yoga mats and classes “that will not operate at the 
intensity or scale as a traditional health club.

same
99

Note photos below of the gymnasium at 7950 Sunset Blvd.:
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Note also that the tenant signage at 7950 Sunset Blvd. abides by the 20 sq. ft. restriction of the
RAS4 Zone:
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To compare a similar-sized gym with the subject property, note images below from Body Builder’s 
Gym at 2516 Hyperion Ave. in Silver Lake, which advertises itself as a full-service gym in a 7,000 sq. ft. 
space, or approximately the size of the retail space at 928 N. Western Ave. Body Builder’s Gym is 
located in the C2 Zone, which permits gymnasiums:

BODYHome About Memberships Areas Trainers Blog Contact
„ BUILDERS

GYM™ Los Angeles

JOIN / LOGIN
§»'l

ABOUT

Since 1978 Body Builders Gym has been a neighborhood fixture, and one of the longest-running 
Independently owned gyms in Los Angeles. Body Builders continues Its long-standing policy of no 
contracts and no sales pitches. Much like 'Cheers', the friendly staff knows your name and the 
diversity of the membership is reflective of the Silver Lake neighborhood where we are located. Our 
membership consists of entertainment and industry people, musicians and everyday people

With over 7000 sq. ft of workout space, BBG offers a full cardio room with
elliptical trainers, treadmills, Jacob's Ladder, spin bikes and a row machine, 
located throughout the gym, which encompasses two levels, ara cable stations, 

free weights, machines and men and women's locker rooms and showers. 
Whether your fitness goal is to gain muscle, lose weight or improve your overall 
health, Body Builders Gym has the equipment you need for an honest workout. 
Our independent personal trainers are certified, licensed and insured.

PiLJ M

■/m BODYHome About Memberships Areas Trainers Blog Contact
BUILDERS
GYM™ Los Angeles

JOIN/LOGIN
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BODYHome About Memberships Areas Trainers Blog Contact
BUILDERS 
GYM™ Los Angeles

JOIN / LOGIN
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Hours of Operation:
M-F: 5AM-11PM 
Sat: 7AM-9PM 
Sun: 8AM-8PM
Closed on New Years Day, Easter, 
Thanksgiving, Christmas Day.

) *\
f

Features:
© FltWall-exercIse better, faster (climb + suspension 
training + flexband system)
© Over 7,000 square feet two stories 
© Virtual Spin Bikes!
© Free weights, cables and machines 
© Ellipticals, treadmills, steppers, bikes, Jacob's Ladder 
© TRX
© Boxing-speed bag/heavy bag 
© Sundeck 
© Air conditioned 
© Free parking
© Personal trainers (highest certifications)
© NO CONTRACTS, NO SALES PITCHES

* ** r<\l
I

The third finding cannot be made that the grant of a variance permitting a gymnasium is necessary 
for the preservation and enjoyment of a substantial property right or use generally possessed by other 
properties in the same zone and vicinity. The zoning administrator also fails to provide examples of other 
tenant signage in the RAS3 Zone of the scale granted to the applicant, instead referencing other parcels in 
the C4 Zone without measuring the actual size of the signage. On both accounts, the variance therefore 
must be denied.
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Required Finding Number 4

The granting of the variances will be materially detrimental to the public welfare and injurious to 
the property or improvements in the same zone or vicinity in which the property is located in that they 
will set a precedent for similar requests in the area, undermining the intent and purpose of the RAS3 
Zone.

The granting of the variance for the gymnasium will also result in a far more intense use than was 
anticipated in the environmental clearance for the 2005 Zone and Height District change. The zoning 
administrator claims that “impacts, beyond what was previously mitigated, are not anticipated with the 
use of the fitness center.” The ZA provides no plausible basis for this conclusion, since the prior case’s 
Mitigated Negative Declaration and traffic analysis did not account for a gymnasium, which is one of 
the most intensive uses possible. The finding cannot therefore be made without proper CEQA review.

During the October 10, 2017 Central Area Planning Commission of the appeal of the subject 
entitlements, there was much discussion by the Commission members regarding the need to implement 
measures to mitigate noise impacts created by the proposed gymnasium. As stated by Commissioner 
Chhemerinsky: “It seems to me it would just be inherent in having a small gym in a mixed-use 
development that you 'd expect to have noise and you ’d expect to have — someone mentioned the weight 
machines, you ’re having cardio, would probably mean having music or classes or something like that 
taking into account the noise that could affect the neighborhood as well as people living in the 
building.”

The zoning administrator then brought up his proposed mitigation measures, stating: “The zoning 
administrator has imposed a condition that requires the applicant to incorporate sound mitigation 
measures to sound proof the studios, to attach acoustical tiles to the walls and ceilings as well as de
coupling the ceiling from the floor above via dry wall clips to reduce sound transmission to the 
residential uses above.”

The only problem with these mitigation measures, as pointed out at the hearing by the City 
Attorney, is that the project has been deemed Categorically Exempt from CEQA. As noted by the City 
Attorney: “This project has a Categorical Exemption, so there are no mitigation measures that you can 
attach to a Categorical Exemption.”

Yet Condition number 10 states: “The applicant shall incorporate sound mitigation measures 
to minimize noise from music, vibrations or any activity in the fitness center such as acoustical 
tiles, dry wall clips or similar techniques to reduce sound vibrations,”

The Commission has imposed mitigation measures to address potential impacts from the 
gymnasium use, yet an agency may not rely on a categorical exemption if it requires mitigation measure to 
reduce project impacts. Lewis v. Seventeenth District Agricultural Association (1985) 165 Cal.App.3d 
823, 830. Reliance on mitigation measures when adopting a categorical exemption is an impermissible 
end-run around requirements for mitigated Negative Declarations. Azusa Land Reclamation Company v. 
Main San Garbiel Basin Watennastcr (1997) 52 Cal.App.4th 1165, 1199-1201.
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Likewise, an agency may not avoid preparing an environmental analysis by failing to gather 
relevant data. The City Attorney argued that environmental review is unnecessary because there 
findings of environmental impacts.

Yet in Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 311, the First District Court 
of Appeal warned against such a “mechanical application” of the “fair argument” rule in situations where 
agencies have failed to gather the data necessary' for an informed decision. The court indicated that 
EIR may be required even in the absence of concrete “substantial evidence” of potential significant 
impacts. The court explained that, because “CEQA places the burden of environmental investigation on 
government rather than the public,” an agency “should not be allowed to hide behind its own failure to 
gather relevant data.”

were no

an

The notion that an agency “should not be allowed to hide behind its own failure to gather relevant 
data” (Sundstrom, supra, at 311) is consistent with the California Supreme Court’s statement in No Oil, 
Inc, v. City of Los Angeles (1974) 13 Cal.3d 68, 75, that an EIR should be prepared in “doubtful 
case[s],” so that agencies do not make decisions “without the relevant data or a detailed study of it.” 
“One of the purposes of the impact statement is to insure that the relevant environmental data are before 
the agency and considered by it prior to the decision to commit...resources to the project.”

CEQA contains a strong presumption in favor of requiring preparation of an EIR. This 
presumption is reflected in what is known as the “fair argument” standard, under which an agency must 
prepare an EIR whenever substantial evidence in the record supports a fair argument that a project may 
have a significant effect on the environment. Laurel Heights Improvement Association v. Regents of 
the University of California (1993) 6 Cal.4th 1112, 1123; No Oil, Inc, v. City of Los Angeles (1974) 13 
Cal.3d 68, 75.

Under CEQA and CEQA Guidelines, if a project may cause a significant effect on the 
environment, the lead agency must prepare an EIR. Pub. Res. Code §§ 21100, 21151. A project “may” 
have a significant effect on the environment if there is a “reasonable probability” that it will result in a 
significant impact. No Oil, Inc, v. City of Los Angeles, supra, 13 Cal.3d at 83 n. 16. If any aspect of the 
project may result in a significant impact on the environment, an EIR must be prepared even if the 
overall effect of the project is beneficial. CEQA Guidelines § 15063(b)(1).

This standard sets a “low threshold” for requiring preparation of an EIR. Citizen Action To Serve 
All Students v. Thomley (1990) 222 Cal.App.3d 748, 754. If substantial evidence supports a “fair 
argument” that a project may have a significant environmental effect, the lead agency must prepare an 
EIR even if it is also presented with other substantial evidence indicating that the project will have no 
significant effect. No Oil. Inc, v. City of Los Angeles, supra; Brentwood Association for no Drilling.
Inc, v. City of Los Angeles (1982) 134 Cal.App.3d 491.

The CEQA Guidelines at 14 Cal. Code Regs. § 15384(a) define “substantial evidence” as “enough 
relevant information and reasonable inferences from this information that a fair argument can be made to 
support a conclusion, even though other conclusions might also be reached...” Under Pub. Res. Code §§ 
21080(e), 21082.2(c), and CEQA Guidelines §§ 15064(f)(5) and 15384, facts, reasonable assumptions 
predicated on facts, and expert opinions supported by facts can constitute substantial evidence.
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“Under the fair argument approach, any substantial evidence supporting a fair argument that a 
project may have a significant environment effect would trigger the preparation of an EIR.” 
Communities for a Better Environment v. California Resources Agency (2002) 103 Cal.App.4th 98, 113 
(italics in original). In the instant case, testimony by both the zoning administrator and members of the 
Commission have strongly indicated that the project may result in a significant impact.

Communities for a Better Environment is also significant because it clarifies that agency 
“thresholds of significance” are not necessarily the threshold that may be used in determining the 
existence of a “significant” impact. A significant impact may occur even if the particular impact does 
not trigger or exceed an agency’s arbitrarily set threshold of significance. Id. at 114.

Whether the administrative record contains a fair argument sufficient to trigger preparation of an EIR 
is a question of law, not a question of fact. Under this unique test, “deference to the agency’s 
determination is not appropriate and its decision not to require an EIR can be upheld only when there is no 
credible evidence to the contrary.” Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, 1318.

The Court in Stanislaus Audubon Society v. County of Stanislaus ('1995') 33 Cal.App.4th 144, 151 
also stressed the “low threshold” vis-a-vis the presence of a fair argument, noting that a lead agency 
should not give an “unreasonable definition” to the term substantial evidence, “equating it with 
overwhelming or overpowering evidence. CEQA does not impose such a monumental burden” on those 
seeking to raise a fair argument of impacts.

This principle is codified in California Code of Regulations, title 14, section 15064(h), which
provides:

“In marginal cases where it is not clear whether there is substantial evidence that a 
project may have a significant effect on the environment, the lead agency shall be guided by 
the following factors: (1) If there is serious public controversy over the environmental effect of 
a project, the lead agency shall consider the effect or effects subject to the controversy to be 
significant and shall prepare an EIR.”

The granting of the variances will be materially detrimental to the public welfare and injurious to 
the property or improvements in the same zone or vicinity in which the property is located. The 
variances therefore must be denied.

Required Finding Number 5

The granting of the variances is inconsistent with the limitations of the RAS3 Zone. A gymnasium 
is not permitted in the residential zone. Simply put, the granting of the variances is in conflict with the 
General Plan.

Thus, required finding number 5 cannot be made and the variance requests must be denied.
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III. Conclusion

For the foregoing reasons, we respectfully request that the City Council reverse the 
decision of the Central Area Planning Commission, and deny the grant of the variances.

Thank you,

George Abrahams

A i

Doug Haines, for the La Mirada Ave. Neighborhood Assn.


