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VTT-74942-SL-1A, ENV-2017-1402-CE (Council File 18-0038)

Dear Honorable Counsel Members:

This firm represents Save Old Hollywood, the association that appealed the small lot 
subdivision proposed at 6517 - 533 West Lexington Avenue. This letter supplements the basis 
for appeal filed by the Association. The applicant in this instance has sought a zoning 
administrator's adjustment to permit a maximum building height of 33 feet 6 inches in lieu of the 
maximum height of 30 feet in the applicable zone and to permit a lot area density of 1,200 square 
feet per dwelling unit in lieu of 1,500 square feet per dwelling unit in the applicable zone. Both 
the Deputy Advisory Agency and the Area Planning Commission erred when they granted the 
aforementioned adjustment because they did not make the required findings for variances as 
required by City Charter Section 562. To the extent that Los Angeles Municipal Code Section 
12.28 purports to alter or delete the findings requirements of Charter Section 562, LAMC 
Section 12.28 violates the City Charter and is therefore unenforceable. As you may be aware the 
City of Los Angeles was sued on an almost identical issue in the case known as Kottler et al. v. 
City of Los Angeles et al,. Los Angeles Superior Court No. BS154184. In that case the 
petitioner challenged the City’s adjustment procedures and the Honorable Robert H. O'Brien 
granted the petition for writ of mandate and invalidated the adjustment on the grounds that the 
decision was not supported by the necessary findings. A true and correct copy of the opinion 
issued by Judge O’Brien is attached as Exhibit 1. This case is currently on appeal in the Second 
District Court of Appeal, Division 1. The City cannot approve the instant small lot subdivision
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because the adjustment is similarly not supported by the necessary findings outlined in the City 
Charter.

I may be contacted at 310-982-1760 or atjamie.hall@channellawgroup.com if you have 
any questions, comments or concerns.

Sincerely,

Jamie T. Hall
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By.
Michael River4
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7

SUPERIOR COURT OF THE STATE OF CALIFORNIA8

FOR THE COUNTY OF LOS ANGELES9

10
Case No. BS 154184DONALD KOTTLER; and 

MARLENE KOTTLER, -

Petitioners/Plaintiffs,

11

12
DECISION ON PETITION FOR WRIT OF 
MANDATE: GRANTED IN PART13 vs.

14 CITY OF LOS ANGELES;
CENTRAL AREA PLANNING 
COMMISSION OF THE CITY OF 
LOS ANGELES;
ASSOCIATE ZONING ADMINISTRATOR 
ALBERT LANDINI; and 
DOES 1 through 10, Inclusive,

Hearing: July 
Time: 9:3(
Dept.: 86
Judge: Honorable Robert H. O'Brien

27,2016 
0 a.m.15

16

17

18

Respondents/Defendants.19

20 MICHAEL SOURAPAS; and 
DOES 11 through 20, Inclusive,

Real Parties in Interest/Defendants.
21

22

23

24 Petitioners Donald and Marlene Kottler (“Petitioners”) seek a writ of mandate ordering
25 Respondents the City of Los Angeles; the Central Area Planning Commission of the City of 

Los Angeles (“APC"); and Associate Zoning Administrator Albert Landini (“Landini) to set 

aside their decision approving Real Party in Interest Michael Sourapas’s (“Real Party")
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£*26
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application for a variance for the home on his property, which is adjacent to Petitioners’1

home. Real Party’s application was approved by the Associate Zoning Administrator Albert2

Landini on July 18, 2014 and Petitioners’ appeal of the decision was denied by the Central3

4 Area Planning Commission of the City of Los Angeles on December 17,2014. This petition
5

followed.
6

Petitioners’ first request for judicial notice is granted.7

■ On reply, Petitioners submitted an additional request for judicial notice. Real Party 

and Respondents objected to this second request for judicial notice on July 14, 2016. 

Petitioners’ second request for judicial notice is denied. Petitioners failed to introduce these 

authorities in their opening brief, thus depriving Real Party and Respondents of an 

opportunity to meaningfully respond. Further, Petitioners did not make a proper showing of

a

9

10

11

12

13

good cause for this failure. Balboa Ins. Co. v. Aauirre (1983) 149 Cal.App.3d 1002, 1010.14

15 Real Party and Respondents’ request for judicial notice is granted pursuant to
16

Evidence Code section 451 and 452.
17

Real Party owns the real property located at 112 N. June Street in the City of Los
18

Angeles (the “Property”).

Due to the location and size of the Property it is subject to several zoning restrictions,

19

20

21 including the Wilshire Community Plan, Baseline Mansionization Ordinance (“BMO") and the 

Hancock Park Historic Preservation Overlay Zone. (7 AR 484-485). Linder the BMO, the
22

23

maximum residential floor area permitted on the Property was 35% of the lot area, or 7,688 

sq. ft., plus an additional 20% “bonus” allowable under Los Angeles Municipal Code 

("LAMC") section 12.07.01 .C.5(a), for a total “by right” maximum floor space of 9,225 sq. ft. 

(Petitioners' RJN, Ex. 3; 7 AR 486). If a homeowner wishes to construct floor space in

24

25
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excess of the maximum allowed by right, then they must apply for a discretionary land use
1

entitlement.2

3 On February 4, 2014, Real party applied for a Zoning Administrator’s Adjustment to

4 permit additions to the first floor, second floor and patio/porch areas of his home. The
5

proposed additions increased the residential floor space to 10,138 sq. ft., or 913 sq. ft. more 

than was allowed by right. (1 AR 63-64).

A public hearing on the application was heard on April 24, 2014 by Zoning 

Administrator (“ZA") Albert Landini. Landini was a retired ZA working on a temporary 

contract by appointment of the Mayor pursuant to Los Angeles City Charter section 1164. 

Petitioners appeared at the hearing and opposed the application. (2 AR 298-386). On July 

18, 2014, Landini issued a letter of determination approving the adjustment. {7 AR 481

547). Petitioners appealed the determination to the Central Area Planning Commission of 

the City of Los Angeles (“APC”). {8 AR 548-549).

On November 25, 2014, the APC heard the appeal and denied it with a 3-0 vote.

The APC mailed its determination to Petitioners on December 17, 2014. (9 AR 856-857).
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16

17

18

On February 23, 2015, Petitioners filed a petition for a writ of mandate seeking to set19

aside the APC’S denial of his appeal and a declaratory relief.20

21 Petitioners seeks a writ of mandate pursuant to California Code of Civil Procedure
22

section 1094.5.
23

Where, as here, the agency's decision neither involves nor substantially affects a 

fundamental vested right, the trial court’s review is limited to determining whether the 

agency’s decision and findings are supported by substantial evidence. Bixbv v. Piemo. 

(1971) 4 Cal.3d 130,143; Strumskv v. San Diego County Employees Retirement Assn.. 

(1974) 11 Cal.3d 28, 32.
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Petitioner seeking a writ of administrative mandamus has the burden of proof. Steele 

v. Los Anaeles Countv Civil Service Commission. (1958) 166 Cal.App.2d 129,137; Afford v. 

Piemo. (1972) 27 Cal.App.3d 682, 691 (“[T]he burden of proof falls upon the party attacking

2

3

4 the administrative decision to demonstrate wherein the proceedings were unfair, in excess
5

of jurisdiction or showed prejudicial abuse of discretion."). The agency’s decision at the 

hearing must be based on the evidence. Board of Medical Quality Assurance v. Superior 

Court. (1977) 73 Cal.App.3d 860, 862. The agency’s decision will only be overturned if, 

“based on the evidence before the agency, a reasonable person could not reach the 

conclusion reached by the agency." S/erra Club v. California Coastal Comm'n. (1993) 12 

Cal. App.401602,610.

To the extent the case involves the interpretation of a statute, which is a question of 

law, the Court reviews the hearing officer’s decision de novo. See Silver v. Los Anaeles 

County Metropolitan Transportation Authority. (2000) 79 Cal.App.4th 338, 348; Anserv 

Insurance Services. Inc. v. Kelso (2000) 83 Cal.App.4th 197,205.

Petitioners argue that Respondents’ decision must be set aside because: (1) the 

adjustment violates the City Charter’s mandatory conditions for approving a variance; (2) the 

City improperly delegated its non-discretionary, quasi-judicial police powers to retired ZA 

Albert Landini; and (3) the findings underlying the adjustment are not supported by

6
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19

20

21

22
substantial evidence.

23

The “Adjustment1'

Zoning Administrator Landini relied on LAMC section 12.28 when approving Real 

Party’s request for an adjustment. LAMC section 12.28 permits the ZA to grant an 

adjustment of 10% or less of the maximum residential floor area that would otherwise be 

allowed on the property, subject to certain mandatory findings. Petitioners argue that LAMC
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section 12.28 is invalid because it allows the ZA to approve a variance without making the
1

findings required by City Charter section 562, which lists five specific findings that must be2

3 made before any variance is granted.
4 Los Angeles City Charter section 562, entitled 'Variances”, requires the City Council
5

to prescribe by ordinance the procedures for the granting of variances and proceeds to list
6

various procedural requirements. See Petitioners’ RJN, Ex. 1, p. 5. Among those7

requirements are certain mandatory findings that the ZA “shall” make before granting a8

9 variance.
10

Los Angeles City Charter, § 562(c); Petitioners’ RJN, Ex. 1, p. 5. LAMC section 

12.27, adopted by ordinance, provides the procedural steps and outlines the mandatory 

findings and other requirements for approval of a variance. ]d., Ex. 3, pp. 11-19.

In'this case, it is undisputed that the ZA did not make the five mandatory findings 

required for a variance under Los Angeles City Charter section 562. Instead, the ZA relied 

on LAMC section 12.28, which permits the ZA to approve an "adjustment" from the

it

12

13

14

15

16

17
maximum residential floor area of 10% or less beyond what would otherwise be permitted

18

under the Code. RJN, Ex. 3, pp. 20-23.

Petitioners argue that LAMC section 12.28 exceeds the City Council’s authority 

because it does not require compliance with Los Angeles City Charter section 563, and that 

the ZA’s approval under that section is therefore invalid. Real Party and Respondents 

counter that the “adjustment” provided for in section 12.28 is not a variance subject to 

Charter section 563. Instead, it is an entirely different process for obtaining an adjustment 

to the zoning regulations that the City was authorized to adopt by ordinance pursuant to City 

Charter sections 558 and 563, which allow for a variety of land use ordinances. The Court
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The charter of a charter city delineates the extent of its authority. “Any act that is
1

violative of or not in compliance with the charter is void.’’ City of San Dieao v. Shapiro.2

3 (2014) 228 Cal.App.4th 756, 789. Moreover, section 562 “acts as a limitation upon the

4 power of the administrative Board to grant variances.” Moss v. Board of Zoning Adjustment
5

of the City of Los Anaeles (1968) 262 Cal.App.2d 1, 8.
6

In this case, the APC approved the ZA’s decision to grant an “adjustment" of the7

application of the zoning laws to the Property pursuant to LAMC section 12.28, which allows 

the ZA to approve the construction of residential floor space of a maximum of 10% above

8

9

10
what would otherwise be permitted without making the findings required for a variance

11
under Charter section 562. This the City could not do. The "adjustment’’ provided for in

12

LAMC section 12.28 is "a permit to build a structure or engage in an activity that would not13

otherwise be allowed under the zoning ordinance...”. Neighbors in Support of Appropriate14

15 Land Use v. County of Tuolumne (2007) 157 Cal. App.4th 997,1007; see also Hamilton v. 

Board of Supervisors of Santa Barbara Countv (1969) 269 Cal.App.2d 64, 66. In other
16

17
words, it is a variance. Under the plain terms of the City’s own charter any such variance

18

could only be made after the ZA made five findings relating to the need for a special 

exception to the zoning requirements. See Los Angeles City Charter § 562(c); Petitioners' 

RJN, Ex. 1, p. 5. Accordingly, Respondents erred when they approved a variance without 

making the required findings under City Charter section 562(c).

Real Party and Respondents first argue that City Charter sections 563 and 558(a)(2) 

authorize the City Council to adopt alternative land use ordinances, including the 

“adjustment" provided for in LAMC section 12.28. The Court disagrees. City Charter 

section 563 authorizes the City Council to prescribe by ordinance “the procedure for the 

granting of conditional use permits and similar quasi-judicial approvals.Los Angeles City
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Charter § 563(b); Real Party and Respondents’ RJN, Ex. 6. This section is inapplicable 

because Real Party was not seeking a conditional use permit or similar approval. Rather, 

he was seeking an exception from generally applicable zoning laws relating to the

i.e., a variance. Conditional use permits, on the 

other hand, relate to the permitted use of a property, not the size or design features of the 

buildings on that property. SeeEssickv. City of Los Anaeles (1950) 34 Cal.2d 614, 623 

(“[A] conditional use is a separate and distinct concept from a variance and...is granted for a 

public or quasi-public purpose within the terms of the... ordinance itself rather than to 

obviate the ‘practical difficulties, unnecessary hardships or results inconsistent with the 

general purposes of the zoning regulations' as applied to individual property owners, which 

must be shown before a variance may be granted...."). City'Charter section 558 simply 

provides the procedures for adopting, amending or repealing certain ordinances, orders and 

resolutions. Section 558(a) lists the types of ordinances to which the section applies. 

Nothing in section 558 purports to authorize the City Council to enact, by ordinance, a 

variance procedure that ignores section 562 of the charter.

Second, Respondents’ argue that interpreting City Charter section 562 to apply to all 

requests for a variance from the zoning laws would render City Charter sections 563 and 

558 and LAMC sections 12.24 and 12.28 superfluous. This position is unavailing for the 

reasons just discussed. Applying City Charter section 562 here does not render section 563 

and 558(a)(2) superfluous because the latter two sections apply in distinct situations where 

the applicant is seeking a conditional use permit and where the City Council is adopting, 

amending or repealing zoning or other land use ordinances. Similarly, LAMC 12.24 relates 

to conditional use permits and other quasi-judicial approvals and is not relevant here. As for 

LAMC section 12.28, finding City Charter section 562 applicable here does not render that

1

2

3

4 permissible square footage of a structuri
5

6

7

8
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provision superfluous', rather, it renders an approval based on that section void as in
1

violation of the express requirements of the controlling City Charter.2

Based on the foregoing, the Court concludes that Respondents’ determination 

approving the “adjustment” for the Property was not supported by the mandatory findings 

under City Charter section 562(c). Accordingly, the APC erred when it upheld the ZA's 

decision granting the adjustment and a writ will issue directing the APC to set aside its 

decision and issue a new order sustaining Petitioners’ appeal. See Cow Hollow Imp. Club

3

4

5

6

7

8

9 v. DiBene (1966) 245 Cal.App.2d 160, 167-68.
10

In addition to seeking a writ of administrative mandate overturning the APC'S 

decision, Petitioners also pray for a declaration that LAMC section 12.28 violates the City 

Charter and is therefore void. Real Party and Respondents oppose declaratory relief on the 

grounds that any facial challenge to LAMC section 12.28 is time barred by California 

Government Code section 65009(c)(1)(B) which establishes a 90-day time limit to attack the 

decision of a legislative body to adopt a zoning ordinance. The Court finds that declaratory 

relief is inappropriate at this time..

Declaratory relief is inappropriate here for two reasons. First, the language of LAMC 

section 12.28 does not necessarily create a conflict with the City Charter. Section 12.28 

requires the ZA to make three findings before granting an application for an adjustment; it 

does not specify that these three findings are the only findings that need be made before 

granting the adjustment. See LAMC section 12.28.C.4; Petitioners RJN, Ex. 3, p. 22. While 

this is certainly how the City interpreted the adjustment section here, there is no indication 

that it does this as a matter of course or in all cases.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
<5iv.;: 27 Second, in light of the decision on Petitioners’ writ of administrative mandate, there is 

no "actual controversy” between the parties. An “actual controversy” language
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encompasses a probably future controversy relating to the legal rights and duties of the 

parties.” Environmental Defense Project of Sierra County v. County of Sierra (2008) 158 

Cal.App.4lh 877, 885. To support an action for declaratory relief, this action must be “ripe”; 

that is, it must “have sufficiently congealed to permit an intelligent and useful decision to be 

made.” Ibid., citing California Waters, Telephone Co. v. Countv of Los Anaeles (1967) 253 

Cal.App.2d 16, 22. Here, the parties had an actual controversy relating to the application of 

section 12.28 to Real Party’s application for an “adjustment.” The decision on the writ of 

mandate wholly disposes of this dispute. Petitioner's interest in resolving this dispute is also 

wholly disposed of—with this decision, they have achieved their ends. Accordingly,

1

2

3

4

5

6

7

8

10

11
Petitioners’ challenge to the City’s interpretation of LAMC section 12.28 is not ripe for review

12

in this action.13

Retired ZA heard the application.14

15 Petitioners argue that since ZA Landini was a retired ZA sitting by reason of a 

temporary contract with the City, he was not "subject to the civil service provisions of the 

Charter” and was not authorized to issue a judgment on the appeal. Real Party and 

Respondents disagree, asserting that Landini was a temporary city employee appointed by 

the Mayor at the request of the Office of Zoning Administration pursuant to City Charter 

section 1164(b) and was therefore an employee subject to the Charter’s civil service 

provisions. The Court agrees with Real Party and Respondents’ contentions.

Los Angeles City Charter section 1164 generally prohibits retired employees from 

being paid for further sen/ices rendered to the City, subject to the exception contained in 

section 1164(b).

Here, the parties agree that Landini was a retired ZA sitting by appointment of the 

Mayor at the request of the appointing authority. This does not mean, however, that he was
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not subject to the civil service provisions of the Charter. Indeed, City Charter section 1164 

appears to expressly contemplate that the employee would be subject to the civil service 

provisions. Petitioners provide no authority to the contrary.

Petitioners’ alternative argument that the City improperly delegated its non-delegable 

duties to a private citizen is similarly unavailing. Landini was a retired ZA who was hired as 

a temporary ZA with the City pursuant to City Charter section 1164. He was not acting as a 

private citizen, but was acting as an employee in the proper classification to exercise the 

duties of the Office of Zoning Administration. See Los Angeles Charter § 561. This fact 

renders this case distinguishable from all of Petitioners' cited authorities.

On reply, Petitioners’ argue for the first time that pursuant to City Charter section 561 

ZA Landini needed to be authorized by the City Council to have authority to act as a ZA.

See Reply, p. 9, lines 1-5. This argument fails for three reasons. First, it was not raised in 

Petitioners opening brief and was therefore waived. See Balboa Ins. Co. v. Aguirre (1983) 

149 Cal. App.3d 1002,1010 ( "The salutary rule is that points raised in a reply brief for the 

first time will not be considered unless good cause is shown for the failure to present them 

before.") Second, it is Petitioners’ burden to show that the facts support its position—i.e., 

that Landini was not appointed by the City Council. Afford v. Piemo (1972) 27 Cal.App.3d. 

682, 691 (“[T|he burden of proof falls upon the party attacking the administrative decision to 

demonstrate wherein the proceedings were unfair, in excess of jurisdiction or showed 

prejudicial abuse of discretion.") Petitioners have not introduced any facts that would 

establish a lack of City Council authority for ZA Landini’s appointment. Finally, Petitioners’ 

argument is based on a misinterpretation of the City Charter. The Charter only required City 

Council approval for the number of authorized ZAs’; the actual appointments are made by 

the Director of Planning without any need for Council approval. See Los Angeles City
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Charter, § 561 ("The duties of [the Office of Zoning Administration] shall be performed by 

one or more Zoning Administrators as authorized by the Council, who shall be appointed by 

the Director of Planning subject to the civil service provisions of the Charter.”).

For all of these reasons, the Court concludes that the APC'S decision is not subject 

to attack due to Landini’s status as a retired City employee working under a temporary

1

2

3

4

5

6

contract.7

Conclusion8

9 Based on the foregoing, the Court grants the Petition for a Writ of Mandate directing
10

the APC to set aside its decision approving the "adjustment" for Real Party’s property on the
11

grounds that this decision was not supported by the necessary findings. Otherwise, the
12

petition and requests for declaratory relief are denied.13

Counsel for Petitioners shall file and serve a proposed judgment within 10 days with14

15 a proof of service showing that it was served on Real Party and Respondents. The
16

administrative record shall be returned to the party who lodged it, to be preserved without
17

alteration until the judgment is final, and to be forwarded to the Court of Appeal in the event
18

of an appeal.19

20

21 Dated:
22

23

24 ROBERT H. O’BRIEN 
Judge of the Superior Court25RHO/peh 
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