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August 15, 2018

VIA HAND DELIVERY

City Council President Wesson and Honorable Members
of the City Council
City Council of Los Angeles
200 North Spring Street, Room 340
Los Angeles, CA 90012

Re: Applicant’s Consent to Extension of Time; Appeal of LADOT Case No. WLA 17
106405: Council File No. 18-0468 (T1671-11677 West National Boulevard!

Dear Honorable City Council Members:

We represent Frymer Development, Inc. (“Frymer”), the owner of property located at 
11671-11677 West National Boulevard (the “Project Site”). A neighboring property owner 
(“Appellant”) filed an appeal against the Project (the “Appeal”), claiming that the Los Angeles 
Department of Transportation (“LADOT”) improperly reviewed the Project’s conformance with 
the West Los Angeles Transportation Improvement and Mitigation Specific Plan (“TIMP”). On 
Wednesday August 8, 2018, the City Council Transportation Committee (the “Committee”) 
recommended that the full City Council grant the Appeal over the strong objections of both 
LADOT and the City Attorney.

The TIMP states that the “City Council shall determine the matter within 60 days 
following the date of submission of the appeal unless the Applicant and the City Council agree to 
an extension of time.” (TIMP Section 8.C.) In accordance with this TIMP provision the 
Applicant hereby consents to an extension of time for two additional weeks, until Wednesday 
August 29, 2018.

Please be advised that notwithstanding the above the Applicant continues to reserve all 
rights to contest the previous extension of time dated July 17,2018 because it was requested
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from and purportedly granted by the Appellant and not the Applicant in violation of Section 8.C 
of the TIMP ordinance.

Sincerely,

<+■
F>ave Rand

David Frymer, Applicant
Tricia Keane, CD-I 1
Kathryn Phelan, Deputy City Attorney

cc:
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BY:

Re: Response to the Transportation Committee’s Recommendation regarding the
Appeal ofLADOT Case No. WLA 17-106405: Council File No. 18-0468 (11671
13 677 West National Boulevard)

Dear* Honorable City Council Members:

We represent Frymer Development, Inc. (“Frymer”), the owner of property located at 
11671-11677 West National Boulevard (the “Project Site”). Frymer has proposed to redevelop 
the existing multi-tenant commercial building at the Project Site with a new mixed-use project 
consisting of 46 apartment units, office space, and ground-floor retail (the “Project”). The 
Project fully complies with all applicable General Plan, planning and zoning regulations 
pertaining to the Project Site, as well as all other relevant City building and technical codes, 
regulations, and standards. No discretionary actions are requested or required to develop the 
Project.

After obtaining a validly issued building permit and commencing construction (at 
significant cost and financial risk), a neighboring property owner (“Appellant”) filed an appeal 
against the Project (the “Appeal”), claiming that the Los Angeles Department of Transportation 
(“LADOT”) improperly reviewed the Project’s conformance with the West Los Angeles 
Transportation Improvement and Mitigation Specific Plan (“TIMP”). On Wednesday August 8, 
2018, the City Council Transportation Committee (the “Committee”) recommended that the full 
City Council grant tire Appeal over the strong objections of both LADOT and the City Attorney.

This case has been marked by procedural and due process violations that have prejudiced 
the Applicant. Further, we strongly object to the Committee’s recommendation based on the 
following: ■
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The TIMP Does Not Require a Traffic Study for this Project.

The TIMP only requires a Traffic Assessment for new “Projects”1 that generate 43 or 
more Trips. (TIMP Section 4.D.) The Trips are calculated based on specified Trip rates 
provided in Appendix A of the TIMP. This is a purely objective, ministerial threshold that 
involves absolutely no discretion by LADOT or any other City official. LADOT submitted 
written evidence into the record and testified at the Committee hearing that the Project only 
generated a maximum net increase of 15 AM and 5 PM Peak Hour Trips. Thus, the Project fell 
well short of the 43 Trips necessary to require a Traffic Assessment.

While acknowledging that the TIMP does not actually require a Traffic Assessment, the 
Committee seemingly granted the appeal in part because its not “expressly prohibited” either. 
(See Transportation Committee Report dated August 10, 2018 recommending the City Council 
find that “LADOT did not appropriately interpret the WLA TIMP Ordinance when processing 
the building permit application for the project inasmuch as the WLA TIMP does not expressly 
prohibit the LADOT from requiring a traffic impact study for this project.”). This interpretation 
ignores the TIMP Ordinance’s plain language and could have significant Citywide land use 
implications where legal thresholds are commonly utilized and relied upon. For example, if a 
Project falls below the 50 net new unit Site Plan Review threshold, may the City now compel a 
developer to seek this entitlement (and undergo corresponding CEQA review) regardless because 
the LAMC does not “expressly prohibit” it? What about fees and exactions? If a City fee 
ordinance exempts a certain type of project, may the City nevertheless impose it on an ad hoc 
basis because there is no express prohibition on payment? Taken to its logical conclusion this 
highly unusual statutory interpretation could completely upend Los Angeles’ development rules 
and processes and potentially undermine numerous existing legal protections. This is an 
arbitrary and capricious application of the TIMP ordinance to the Project and should be rejected 
by the full City Council.

Although in no way required, the Project’s traffic consultant, in his expert opinion, 
submitted actual evidence into the record confirming that the Project would not have any 
intersection impacts even if a study was required. Richard Gibson of Gibson Transportation’s 
July 17, 2018 memorandum states:

I.

1 Section 3 of the TIMP defines a “Project” as follows: “The construction of any building or structure, or the 
addition to, alteration, conversion, or change of use of any land, building or structure on a lot in the R-3 or less 
restrictive zones which requires the issuance of a building permit and which results in an increase in the number of 
Trips as determined by LADOT.. .Section 3 of the TIMP further describes a “Trip” as “an arrival at or a 
departure from a Project by a motor vehicle during the Peak Hour,” and “Peak Hour” is defined as “the single hour 
of the highest volume of traffic passing the Project on adjacent streets.”
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“According to the significance thresholds outlined in the West Los Angeles TIMP 
Ordinance as well as LADOT’s Transportation Impact Study Guidelines (December 
2016)(TIS Guidelines) a project must increase the volume/capacity ratio of an 
intersection by 0.03 (assuming that intersection is operating at level of service E or F) in 
order for impacts to be considered significant. This means that a project must increase 
the traffic volume at the intersection by at least 16 vehicles per lane per hour in the peak 
direction. Barrington Avenue and National Boulevard are both at least four lane roads. 
Therefore, the Project would have to add at least 32 vehicles per hour in the peak 
direction in order to create a significant impact at any of those roadways. Based on 
LADOT’s review of the Project’s net new trip generation, the Project does not create 
enough traffic to create a significant impact no matter how the trips are distributed. In 
this case, with only 15 morning peak and five afternoon peak hour net new triys, it 
would be impossible for the Project to create a significant impact to the adjacent 
corridors and intersections.” (Emphasis Added.)

LADOT corroborated Gibson Transportation’s conclusion during the Committee hearing. The 
Appellant on the other hand submitted absolutely no evidence into the record - expert or 
otherwise - suggesting the Project would actually cause traffic impacts. In light of the whole 
record and the expert testimony from both Gibson and LADOT, the City Council lacks any legal 
or factual basis to grant this Appeal.

LADOT Requires Access To Be Provided From the Alley not National.

The Appellants want the Project’s access off National Boulevard as opposed to the alley. 
Some at the hearing erroneously speculated this might somehow be an option. This ignores 
LADOT’s longstanding ~ very clear, bright line - regulation mandating alley access where 
available. Specifically, LADOT’s Manuel of Policies and Procedures, Section 321-Driveway 
Design, Section V.A states: “Driveways should not be permitted alone arterial hishwavs where 
the proposed development is ... Iresidential, and access is possible us ins an alley or non- 
arterial street:’ (Emphasis added.) The Project is a residential development proposing to take 
access via an alley in direct compliance with published LADOT requirements. National 
Boulevard is an arterial street and is designated an Avenue I roadway under the General Plan 
Mobility Element. To be clear, access off alleys is not merely a City preference, or some 
aspirational design recommendation — if s a requirement that LADOT universally and rigorously 
applies and enforces to protect the safety of motorists and pedestrians. Requesting special 
dispensation to allow access from a major arterial street in lieu of an available alley is an 
absolute non-starter — and every seasoned LA developer knows it. The notion that somehow 
LADOT and the developer erred by failing to make this request during the plan check process is

II.
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manifestly unfair, unjust and beyond arbitrary given the City’s published requirements and 
longstanding pattern and practice of mandarine alley access when available.

Furthermore, the LADOT’s Transportation Impact Study Guidelines dictate that 
“[projects should avoid creating new driveways ...” (Emphasis added.) (See LADOT TIS 
Guidelines, p. 3.) The Project Site is split between R3 and C2 zones. The existing National 
driveway is located in the R3 zoned portion of the Project Site. Putting aside safety risks and 
LADOT’s refusal to ever allow it, utilizing the existing National Boulevard driveway would also 
violate the Zoning Ordinance because the Project’s commercial access (for the Project’s office 
and retail uses) cannot be taken from a more restrictive (R3) to a less restrictive (C2) zone 
without a discretionary entitlement. (See LAMC Section 12.21 C.5(h) “No accessory building or 
use shall be located on a property in a more restrictive zone than required for the main building 
or main use to which it is necessary.”) Thus, even if LADOT would even entertain access off 
National Boulevard (which would never happen) a brand new driveway would need to be created 
in the C2 portion of the Site violating yet another LADOT standard.

The Alley Is Not a Local Street

The Appeal claims that the existing alley that provides ingress and egress to the Project 
Site constitutes a local street, and because the Project will result in approximately 267 net new 
daily trips and will solely utilize the alley for access, more than 120 trips will result on a local 
street, resulting in a Significant Transportation Impact under the TIMP. The Committee 
appeared to go along with this interpretation - ignoring the clear legal distinction between an 
alley and a local street.

While the TIMP does not define a local street, Section 3 of the TIMP states: ‘‘Words and 
phrases not defined herein shall be construed as defined in LAMC Section 12.03, if defined 
therein.” LAMC Section 12.03 does contain the following definition of a “street”: “Any public 
thoroughfare other than an alley or walk, except that in those cases where a subdivision has 
been recorded containing lots which abut only on an alley or walk, said alley or walk may be 
considered to be a street.”2 (Emphasis added.) Therefore, pursuant to the TIMP and the LAMC, 
an alley is plainly not a street and the City cannot simply dismiss these clear statutory 
definitions. (See Hoppv. City of Los Angeles, (2010) 183 Cal, App. 4th 713 (“When interpreting 
a law, we begin by examining the statutory language, giving the words their usual and ordinary 
meaning. If there is no ambiguity, the plain meaning of the language governs.”).)

III.

2 A review of the City’s ZIMAS system, as well as the Assessor Parcel Map for the Project Site area, shows that 
neither the Project Site nor any other nearby lot abut only an alley or walk; therefore, this exception to the definition 
of street does not apply.
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Moreover, multiple other City plans and resources make the clear distinction between an 
alley and a local street, including the Palms - Mar Vista - Del Rey Community Plan’s 
Generalized Circulation Map (which identifies Barry and Federal Avenues as nearby local 
streets, but not the alley), the City’s NavigateLA website (which identifies the alley as an alley, 
and not as a local street), and the City’s Mobility Plan 2035 (which clearly distinguishes between 
local streets and alleys, arid establishes separate standards for the two categories of 
thoroughfares). No evidence has been provided by Appellants or anyone else suggesting that an 
alley would ever be considered a local street, and, as a result, the number of Project-associated 
daily trips potentially utilizing the alley bears no relation to the TIMP’s local street significance 
threshold. Therefore, the Committee’s stated objections to LADOT’s review of the Project, and 
intimation that a Significant Transportation Impact may occur, are not supported by the clear 
language of the TIMP or LAMC, and should be rejected.

The Committee Recommendation Violates the State Housing Accountability Act.

The Project is a mixed-use development with more than two-thirds of the total square 
footage dedicated to residential use. Accordingly, the Project qualifies for State law protection 
as a “Housing Development Project” under the State Housing Accountability Act. (Cal. Gov. 
Code Section 65589.5(h)(2).) To address California’s severe housing shortage, the Legislature 
recently strengthened the State Housing Accountability Act - establishing an even higher bar and 
stiffer penalties for denying residential or mixed-use projects that are otherwise consistent with 
the General Plan and zoning. Notwithstanding any local approvals or processes. State law 
precludes local jurisdictions from rejecting housing projects (or imposing conditions that reduce 
permitted density) absent an extraordinary finding - supported by a preponderance of the 
evidence - that the development would have a quantifiable specific, adverse impact upon the 
public health and safety.3

The Project would provide much needed housing. No actual evidence has been submitted 
into the record indicating that the Project would, in any way, cause a quantifiable public health or 
safety impact. Accordingly, the State Housing Accountability Act further precludes the City 
Council from impeding development of the Project by granting a meritless TIMP appeal.

Procedural and Due Process Violations.

IV.

V.

In addition to the substantive violations cited above, multiple procedural errors have 
prejudiced the Applicant and raise significant due process concerns. First, the City never should

3 Specific Adverse Impact is defined as a “significant quantifiable, direct and unavoidable impact, based on 
objective identified written public health or safety standards, policies or conditions as they existed on the date the 
application was deemed complete.” (Cal. Gov. Code Section 65589.5(j)(l)(A),)
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have accepted and processed the Appeal. Section 8 of the TIMP establishes a clear process for 
TIMP appeals. Pursuant to Section 8.A, an applicant or other interested person may request a 
reconsideration of a determination made by LADOT “within a 15-day period following the date 
of mailing of the letter of determination from LADOT” (Emphasis added.) Under the TIMP, 
the only time that LADOT is required to issue a written determination is in connection with a 
Traffic Assessment.4 No written determination is required, or provided, in connection with 
LADOT’s review of a Project that does not result in 43 or more Trips. Here, because LADOT 
properly determined that the Project would result in 42 or fewer Trips, no Traffic Assessment 
was required, and no written determination was issued by LADOT. Therefore, the grounds for 
filing an appeal under the TIMP were not satisfied, and LADOT was under no obligation to 
respond to the objections contained in the Appeal. The fact that LADOT elected to issue a 
response to the Appeal and the Committee subsequently held a hearing does not change the fact 
that it was improperly filed, and cannot serve as a legitimate appeal to be brought before the full 
City Council.

Once the City accepts a legitimate appeal for processing the TIMP states “the City 
Council shall determine the matter within 60 days following the date of submission of the appeal 
unless the Applicant and the City Council agree to an extension of time.” (TIMP Section 8.C.) 
(Emphasis added.) Applicant is defined as “jajny person, as defined in LAMC Section 11.01, 
submitting an application for a building, grading or foundation permit for a Project.” (TIMP 
Section 3.) The City understandably desired an extension of time past the 60-day period due to 
the City Council’s scheduled summer recess. However, on July 17, 2018, the City Council 
President submitted an extension request to the Appellant - not the Applicant as expressly 
required by the TIMP. (See signed request for extension by the Appellant’s attorney dated, July 
17, 2018 attached as “Exhibit A.”) The practical effect of this due process violation is the City 
Council effectively forfeited jurisdiction of this matter on July 17, 2018 — 60 days after the 
Appeal was filed. Accordingly, the Appeal should be dismissed by the full City Council with 
prejudice.

In closing, we are concerned that the Committee’s recommendation to grant the appeal 
violates State law and the local TIMP ordinance. That said we look forward to working in good 
faith with Council District 11 to address some of the concerns raised by the community during 
the Committee hearing. We nevertheless respectfully request that the full City Council properly 
enforce the TIMP ordinance as plainly written, uphold LADOT’s longstanding access and

4 As described above, the TIMP defines a Traffic Assessment as: “a written determination by LADOT as to the 
likely traffic impacts resulting from a Project considering an estimate of Project-generated Trips, ambient traffic 
growth, related developments and current traffic volumes and levels of service at nearby intersections.” (TIMP 
Section 3, emphasis added.)
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circulation requirements and comply with State housing law by denying the Appeal in its 
entirety.

Please contact me if you have any questions.

Sincerely,

LS
Dave Rand

David Frymer, Applicant
Tricia Keane, CD-I 1
Kathryn Phelan. Deputy City Attorney

cc:
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Herb J, Wesson, Jr,
COUNCILMBMBEIi, 10TH DISTRICT 

President, Los Angeles City Council

My 17,2018

Ernest J, Guadiana
2049 Century Park East, Suite 2700
Los Angeles, California 90067

Subject: APPEAL FROM DECISION OF THE GENERAL MANAGER OF THE LOS ANGELES 
DEPARTMENT OF TRANSPORTATOIN APPROVING THE PROJECT UNDER THE 
WEST LOS ANGELES TRANSPORTATION IMPROVEMENT AND MITIGATION 
SPECIFIC PLAN (WLA TIMP) -11671-11677 WEST NATIONAL BOULEVARD 
(LADOT CASE NO, WLA 17-106405)

Dear Mir, Guadiana:

The subject appeal was filed on May 18,2018 in accordance with section 8,C of the WLA TIMP which reads as 
follows: ■

"Art Applicant or any other interested person who filed an appeal pursuant to this Section who is dissatisfied with 
any decision of the General Manager of LADOT or the City Planning Commission may appeal to the City
Council.....The City Council shall determine the matter within 60 days following the date ofsubmission of the
appeal unless the Applicant and the City Council Agree to an extension of time,"

Inasmuch as the 60-day determination timeline falls within the CounciPs summer recess, we respectfully request 
that the deadline to respond to this appeal be extended thirty (30) days. Council resumes on July 31st and the 
extension will ensure a sufficient opportunity to thoroughly review the case. The agreement to this extension 
would effectively move the deadline for action to August 17,2018. If you are in agreement with this suggested 
extension, please indicate your approval via the signature block provided below.

Thank you for your consideration of this request.

President, Los Angeles City Council 
Councilmember, Tenth District

ACCEPTED AND AGREED
Elkins Kalt Weintraub Reuben Gartside LLP

Ernest J. Guadiana Date

City Hall Office: 200 Norm Spring Street, Room 430 • Los Angeles, California 90012 » Phone: (213) 473-7010 • Fax: (213) 485-9829 
District Office: 1819 South Western Avenue • Los Angeles, California 90006 • Phone: (323) 733-8233 • Fax: (323) 733-5833

E-mail: councilmember.wessonSlacity.org


