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MICHAEL N. FEUER
CITY ATTORNEY

^79-0233REPORT NO.
JUL 2 9 2019

REPORT RE:

REQUEST FOR WAIVER OF CONFLICT OF INTEREST — PENSION SYSTEMS’ 
ENGAGEMENT OF FOLEY & LARDNER LLP TO PROVIDE HEALTH LAW AND 
DATA PRIVACY ADVICE AND REPRESENTATION TO CITY PENSION PLANS

The Honorable City Council 
of the City of Los Angeles 

Room 395, City Hall 
200 North Spring Street 
Los Angeles, California 90012

Honorable Members:

The City’s three pension plans are interested in retaining the legal services of the 
law firm Foley & Lardner LLP (the Foley Firm) to provide the pension plans and our 
Office specialized legal expertise in the areas of health law and data privacy and 
security. Under the City’s Charter, the pension plans’ boards, with the concurrence of 
our Office, have the authority to retain outside counsel to assist our Office in providing 
legal advice to the pension plans.

Because the Foley Firm currently represents the Community Redevelopment 
Agency of the City of Los Angeles (the CRA) in a false claim lawsuit brought by the 
United States Department of Justice against the CRA and the City of Los Angeles, the 
City Council and the CRA would have to grant the Foley Firm a conflict of interest 
waiver in order for the pension plans to retain the Foley Firm. The Foley Firm’s request 
for the waiver is attached.

The wavier is required even though the legal work the firm does for the CRA and 
would do for the pension plans are completely different, and there would be no overlap

City Hall East 200 N. Main Street Room 800 Los Angeles, CA 90012 (213) 978-8312



The Honorable City Council
of the City of Los Angeles

Page 2

among the lawyers in the firm working for the CRA and the pension plans. The General 
Managers of the Los Angeles City Employees’ Retirement System (LACERS) and Los 
Angeles Fire and Police Pensions (LAFPP), and the Retirement Plan Manager of the 
Water and Power Employees’ Retirement Plan (WPERP) support the City Council 
granting the waiver. If a waiver is granted by the City Council and the CRA (the CRA’s 
wavier is expected), then the pension plans’ boards will be in a position to act on 
retaining the Foley Firm.

Background

Pursuant to the City Charter, this Office is general counsel to the City’s three 
independent pension plans: LACERS, LAFPP, and WPERP (together, the pension 
plans). As fiduciaries under the California Constitution and City Charter, the pension 
plans’ governing boards manage a total of approximately $50 billion in trust fund assets 
and administer health, disability, and pension benefits for tens of thousands of City 
retirees and their beneficiaries. In carrying out these essential responsibilities, the 
pension plans have access to, and are charged with safeguarding, various types of 
sensitive information, including medical and financial information. All three pension 
plans administer technology systems and databases outside of technical environments 
maintained by the City's Information Technology Agency. The pension plans’ unique 
fiduciary obligations and complex administrative responsibilities demand a robust 
approach to cybersecurity and data privacy.

In recent years, the legal landscape for data privacy and security has grown 
increasingly complex, and the penalties for falling short of full compliance have grown 
increasingly severe. To mitigate legal and financial risk and minimize future harm to the 
City and the City employees, retirees, and beneficiaries who entrust the pension plans 
with their personal information, this Office and the pension plans’ executive leadership 
agreed upon the need to retain specialized outside counsel with expertise in health law 
and data privacy and security. Once engaged, outside counsel would assist with 
matters including advising on best practices for data protection, cybersecurity, and data 
privacy, conducting compliance audits, preparing for and responding to data breaches 
and regulatory investigations, opining on the pension plans’ status under the Health 
Insurance Portability and Accountability Act of 1996 (HIPAA), drafting model contract 
language, defending the pension plans in any related litigation, and formulating policies 
that strike the appropriate balance between transparency and security.

Following a competitive solicitation process, our Office and pension plan 
executive leadership determined that the Foley Firm was highly qualified to provide 
these important services to the pension plans and our Office. The Foley Firm 
demonstrated expertise in state, federal, and foreign data privacy laws, including 
HIPAA, California’s Confidentiality of Medical Information Act (CMIA), the California 
Consumer Privacy Act of 2018 (CCPA), and the Health Information Technology for 
Economic and Clinical Health Act (HITECH Act). The Foley Firm also demonstrated
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significant experience interacting with the federal and state agencies charged with 
enforcing these laws. Finally, the Foley Firm demonstrated substantial knowledge of 
cyber liability insurance agreements and would be prepared to advise the pension plans 
in evaluating coverages under these insurance policies.

The Firm’s proposed legal team distinguished itself by: (i) its depth and breadth 
of experience in providing compliance advice to other public agencies, including peer 
public pension plans; (ii) its experience providing data breach counseling and interacting 
with government regulators and law enforcement agencies, including professional 
relationships or prior tenure in those agencies; (iii) its tools and expertise in drafting, 
reviewing, and negotiating contract language with vendors; (iv) its expertise in 
evaluating and negotiating cyber liability insurance policies; (v) its level of integration in 
working together as a practice group, including a strong presence in Los Angeles; (vi) 
the firm’s resources, tools, and commitment to continuing client education and training 
in the fast-changing privacy legal landscape; (vii) its skill and willingness to litigate 
health law and data privacy issues for government agency clients; (viii) its number of 
privacy professional certifications; and (ix) the relative value of its proposed rate 
structure.

The Foley Firm disclosed, at the time of its Request for Proposal submission to 
the pension plans, that it represents the CRA in a false claim action brought by the 
Department of Justice against the City and the CRA as co-defendants, relating to 
alleged mistakes incurred in connection with affordable housing grants. The Foley Firm 
recently updated this disclosure by informing the City that the CRA is close to settling its 
part of the case. If the settlement is finalized, the CRA would no longer be an active 
litigant in the case, although formal dismissal of the CRA from the case would occur in 
about one year.

The settlement agreement will obligate the CRA to provide ongoing information 
relating to the case to the Department of Justice. While it is not possible to know what 
information may be requested, the Foley Firm believes it will include facilitating 
interviews of CRA personnel and other informal fact-finding tasks. It is possible that 
some of the information to be disclosed by the CRA might be adverse to the City’s 
interests, and, therefore, the Foley Firm’s concurrent representation of the CRA in the 
case and the representation of the City with respect to the pension plans creates a 
potential conflict of interest requiring the City’s and the CRA’s informed consent to the 
representation and agreement to waive the conflict of interest.

As addressed in the Foley Firm’s written request for the wavier, the following 
protections would be provided to ensure the City’s legal interests are not compromised. 
First, the subjects of the Foley Firm’s representation of the CRA in the federal case, on 
the one hand, and of the pension plans concerning health law and data privacy services 
on the other hand, have no relation to one another. Second, any information the Foley 
Firm could learn in its engagement by the pension plans for health law and data privacy
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services would be unrelated to the issues relevant to the federal case. Third, the Foley 
Firm would erect an ethical barrier shielding attorneys involved in either matter from 
having access to any information about the other: none of the Foley Firm attorneys 
working on either matter will have any involvement in the other matter and no 
information will be shared between these two teams of Foley Firm attorneys. Finally, 
although the CRA might be required informally to provide information to the Department 
of Justice that may be adverse to the City, the CRA itself will not be pursuing or 
prosecuting any claim or seeking any relief against the City.

If you have any questions regarding this matter, please contact the undersigned 
at (213) 978-8357. A member of this Office will be present when you consider this 
matter to answer any questions you may have.

Very truly yours,

MICHAEL N. FEUER, City Attorney

By
LEELA KAPUR 
Chief of Staff

LK:DM:AF:np
Attachment

Neil Guglielmo, LACERS General Manager 
Ray Ciranna, LAFPP General Manager 
Linda Le, WPERP Retirement Plan Manager

cc:



FOLEY
555 SOUTH FLOWER STREET, SUITE 3300 
LOS ANGELES, CA 90071-2411 
213.972.4500 TEL 
213.486.0065 FAX 
WWW.FOLEY.COM

ATTORNEYS AT LAW

FOLEY & LARDNER LLP

July 26, 2019
WRITER'S DIRECT LINE 
213.972.4533 
moverlyi9foley.com EMAIL

Ms. Anya Freedman 
Assistant City Attorney 
Office of the City Attorney 
202 W. 1st Street, Suite 500 
Los Angeles, CA 90012

Re: Request for Waiver of Conflict

Dear Ms. Freedman:

On January 28, 2019, Foley & Lardner LLP submitted a response to the RFP issued by the 
City Attorney’s Office (the “City”) seeking assistance in providing legal services in health law and 
data privacy matters for the City’s three independent pension plans: the Los Angeles City 
Employees’ Retirement System (“LACERS”), the Los Angeles Fire and Police Pensions Plan 
(“LAFPP”), and the Water and Power Employees' Retirement Plan (“WPERP”).

As we disclosed in our response, and have previously discussed, Foley represents the 
Community Redevelopment Agency of the City of Los Angeles (“CRA”) in a false claim action 
brought by the Department of Justice, against the City and the CRA as co-defendants relating to 
alleged mistakes incurred in connection with affordable housing grants (the “Matter”). The CRA 
has negotiated with the Department of Justice to seek to settle CRA’s part of the case, and an 
agreement was reached on July 12, 2019. This will result in the CRA receiving certain funds 
through the “ROPS” process, which is overseen by the California Department of Finance pursuant to 
California law related to the dissolution of redevelopment agencies. As a result, the CRA will no 
longer be an active litigant in the Matter. However, due to the lengthy nature of the ROPS process, 
payment to the CRA will be delayed for approximately one year, and the CRA will not be dismissed 
from the Matter during this time. Further, the CRA will continue to have an obligation to provide 
information to the Department of Justice in connection with the Matter, via a cooperation term in the 
settlement agreement. While neither Foley nor the CRA can know in advance what information may 
be requested or provided, the discussions so far have involved facilitating interviews of CRA 
personnel and other non-formal fact finding tasks. In the end, all of the information will come out in 
the discovery process, and some of that information could include information that may be 
detrimental to the City’s interests in the Matter. Representation of the City by Foley therefore may 
create a real or potential conflict of interest, as Foley’s concurrent representation of the CRA may 
become adverse to the City.

We understand that the nature of this adversity has been presented to the City Council in 
connection with its consideration of approval of this waiver. Further, we understand that the 
presentation to the City Council, on which Foley collaborated with your office, involved a thorough
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description of the nature of Foley’s role in the Matter, and an explanation as to why Foley believes 
that it can appropriately serve the City’s interest. This includes, first, that the subjects of Foley’s 
representation of the CRA, on the one hand, and of the City pursuant to the RFP on the other hand (if 
approved), have no relation to one another. Further, none of the attorneys working on either matter 
will have any involvement in the other matter, and Foley will erect an ethical barrier shielding 
attorneys involved in either matter from having access to any information about the other. Finally, 
although the CRA may be required to informally provide information to the DOJ that may be 
adverse to the City that will later come out in formal discovery, it will not be pursuing or prosecuting 
any claim or seeking any relief against the City. It is on this basis that Foley believes that the 
granting of this waiver by the City, in light of the disclosures and explanations that have been given, 
is appropriate.

We believe that representation of CRA in the Matter will not compromise our relationship 
with the City and that Foley can represent the City if both the City and CRA consent. By signing 
this letter, you are expressly consenting to Foley’s representation of CRA in the Matter.

Very truly yours,

FOLEY & LARDNER LLP

By:
Mike Overly, Partner

ACCEPTED AND AGREED THIS 
_______day of_________________ , 2019.

CITY OF LOS ANGELES

By:

Title:
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