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APPLICATIONS!:

APPEAL AP P LIG ATI ON

This application is to be used for any appeals authorized by the Los Angeles Municipal Code (LAMC) for discretionary 
actions administered by the Department of City Planning.

1. APPELLANT BODY/CASE INFORMATION

Appellant Body:

□ Area Planning Commission □ City Planning Commission El City Council □ Director of Planning

Regarding Case Number: ZA-2016-4729-ZV-1A 

Project Address: 5442 - 5446 W. Sierra Vista Avenue

Final Date to Appeal: 10/08/2019

□ Appeal by Applicant/Owner
0 Appeal by a person, other than the Applicant/Owner, claiming to be aggrieved
□ Appeal from a determination made by the Department of Building and Safety

Type of Appeal:

2. APPELLANT INFORMATION

Appellant's name (print): Doug Haines

Company: __________________

Mailing Address: P.O. Box 93596

City: Los Angeles_____________

Telephone: (310) 281-7625_____

State: CA Zip: 90093

E-mail:

• Is the appeal being filed on your behalf or on behalf of another party, organization or company?

0 Other: La Mirada Avenue Neighborhood Association of Hollywood□ Self

□ Yes 0 No• Is the appeal being filed to support the original applicant’s position?

3. REPRESENTATIVE/AGENT INFORMATION

Representative/Agent name (if applicable): Robert Silverstein 

Company: The Silverstein Law Firm 

Mailing Address: 215 N. Marengo Ave.

City: Pasadena_________

Telephone: (626) 449-4200

State: CA Zip: 91101

E-mail:
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4. J USTIFICATION/REASON FOR APPEAL

El Entire □ PartIs the entire decision, or only parts of it being appealed?

□ Yes El NoAre specific conditions of approval being appealed?

If Yes, list the condition number(s) here: ________________________________

Attach a separate sheet providing your reasons for the appeal. Your reason must state:

I« The reason for the appeal 

• Specifically the points at issue

• How you are aggrieved by the decision

• Why you believe the decision-maker erred or abused their discretion

5. APPLICANT’S AFFIDAVIT

I certify that the statements containejKin this application are complete and true:

Appellant Signature: Date: 10/06/2019

6. FILING REQUIREMENTS/ADDITIONAL INFORMATION

Eight (8) sets of the following documents are required for each appeal filed (1 original and 7 duplicates):
o Appeal Application (form CP-7769) 
o Justification/Reason for Appeal 
o Copies of Original Determination Letter

A Filing Fee must be paid at the time of filing the appeal per LAMC Section 19.01 B.
o Original applicants must provide a copy of the original application receipt(s) (required to calculate 

their 85% appeal filing fee).

All appeals require noticing per the applicable LAMC section(s). Original Applicants must provide noticing per 
the LAMC, pay mailing fees to City Planning's mailing contractor (BTC) and submit a copy of the receipt.

Appellants filing an appeal from a determination made by the Department of Building and Safety per LAMC 
12.26 K are considered Original Applicants and must provide noticing per LAMC 12.26 K.7, pay mailing fees 
to City Planning’s mailing contractor (BTC) and submit a copy of receipt.

A Certified Neighborhood Council (CNC) or a person identified as a member of a CNC or as representing the 
CNC may not file an appeal on behalf of the Neighborhood Council; persons affiliated with a CNC may only 
file as an individual on behalf of self.

Appeals of Density Bonus cases can only be filed by adjacent owners or tenants (must have documentation).

Appeals to the City Council from a determination on a Tentative Tract (TT or VTT) by the Area or City 
Planning Commission must be filed within 10 days of the date of the written determination of said 
Commission.

A CEQA document can only be appealed if a non-elected decision-making body (ZA, APC, CPC, etc.) makes 
a determination for a project that is not further appealable. [CA Public Resources Code ' 21151 (c)].

This Section for City Planning Staff Use Only

a
Base Fee: Reviewed & Accepted by (DSC Planner):

t>IAAATv<v^fL Vi-11
RecegN^YQOWl Deemed Complete by (Project Planner): Date:

^ Determination authority notified □ Original receipt and BTC receipt (if original applicant)
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October 6,2019

Doug Haines, La Mirada Avenue Neighborhood Association of Hollywood
P.O. Box 93596
Los Angeles, CA 90093-0596

Los Angeles City Council 
c/o Los Angeles City Clerk 
200 N. Spring Street, Room 360 
Los Angeles, CA 90012

Appeal of Case No.: ZA 2016-4729-ZV-1A; CLOA Case No.: ENV-2016-4730-CE. 
Project Address: 5442-5446 Sierra Vista Ave., Hollywood.

Honorable Council members:

This appeal challenges the grant of a variance to applicant Mark Silber of “Sierra Romaine, LLC.” 
The variance would allow an existing, non-conforming 32-unit apartment building constructed in 1954 to 
further increase its density to 36 units — despite the fact that for the past 30 years the established density 
permitted in this area would allow this site to have only a 12-unit apartment building.

The scope of this appeal, however, goes beyond the zoning administrator’s grant of the variance and 
the Central Area Planning Commission’s August 27 decision to uphold it. Not only are there multiple 
errors in the manner that the Planning Department has processed this case, but approval of this and other 
variances by the zoning administrator display a clear abuse of discretion. This is due to the fact that even 
the zoning administrator acknowledged during the commission hearing that there is no hardship to justify 
the variance, as noted in the below transcript:

Commission Chair Chung-Kim: (Audio recording at time 36:40) “Without the four 
units, how does this create some sort of hardship for the owner, the applicant. I think that 
was the biggest struggle for me, is that without these four units will there be an immense 
practical difficulty or unnecessary hardship for the applicant, and that’s my point.”

Zoning Administrator Chiang: “Basically, well, there is no hardship. The project 
property is the same size, the same shape and location with any other property. But when 
I was making a finding I have a choice to either look at the hardship or look at the strict 
application of the Code.”

Commission Chair Chung-Kim: (Audio recording at 43:59) “And I think that’s why 
I’m not seeing it, just because it was outright stated that there are no hardships or 
practical difficulties... When it’s outright stated that there are no practical difficulties or 
hardships I’m not sure how to make that finding.”

As mandated by Code of Civil Procedure Section 1094.5(b): “Abuse of discretion is 
established if the respondent has not proceeded in the manner required by law, the order or 
decision is not supported by the findings, or the findings are not supported by the evidence.” In 
this case, the zoning administrator has acknowledged on the record that he has ignored the law, 
that his decision is not supported by the findings, and that the findings are without evidence.
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This case also raises due process concerns by the manner in which it has been improperly noticed 
and approved. The Notice of Public Hearing circulated to the public for both the zoning 
administrator’s and commission’s hearings, as well as the commission’s agenda description, 
inaccurately list the requested actions as including a Zone Variance “to permit the conversion of an 
existing manager’s office and storage rooms to four (4) residential units within an existing multi
family residential building on Lots 33 and 34 that is permitted to have a maximum of 32 units per the 
previous R4 zone designation, prior to the Zone change from R4 to RD1.5 in 1989 per Ordinance No. 
164,690

This description is deceptive and fails to alert the public to the requested action. The correct 
description of the request is for a Zone Variance to permit a total of 36 residential units in a non
conforming residential building, in lieu of the 12 units otherwise permitted in the RD1.5-1XL Zone.

Instead of basing his grant on the underlying RD1.5-1 XL Zone, however, the zoning 
administrator’s (ZA) determination letter repeatedly and improperly cites the High Density R4 Zone in 
its findings. The determination letter also improperly references a third parcel owned by the applicant 
that is improved with a different building and fronts another street. This third parcel has no relevance 
to the case except to confuse the public by inflating the combined lots’ total square footage, a 
deception acknowledged by the zoning administrator in his comments at the commission hearing.

Other issues have not been addressed at all. The site is improved with a 2-level residential apartment 
building atop a sub-grade parking garage. The proposed four new dwelling units would be created by 
converting 3 existing storage rooms and a manager’s office located in the basement into apartment units. 
The result would be s a 3-storv residential building. Los Angeles Municipal Code (LAMC) Section 
12.09.1 .B.2(a) requires 5-foot side yards for two-story buildings, plus a foot for each additional story. The 
property currently has substandard side yards, and an additional entitlement is required. At the commission 
hearing, the zoning administrator dismissed this issue with a comment that it was the Dept, of Building and 
Safety’s responsibility to address it, which is an abdication of the ZA’s duty to enforce the LAMC.

I. INTRODUCTION

The subject site is a level, 18,891 sq. ft. rectangular-shaped lot consisting of two parcels on Sierra 
Vista Ave. between Western Ave. and St. Andrews PI. The property is located within the Hollywood 
Community Plan Area with a corresponding zone of Restricted Density RD1.5-1 XL, which permits 1 unit 
per 1,500 sq. ft. of lot area and a 30-foot height limitation. The site is developed with a non-conforming, 
two-story, 23,344 sq. ft. courtyard apartment building constructed in 1954. There are 22 parking spaces 
for the 32 units, contained in a sub-grade basement garage. The applicant purchased the property in 2012.

The 5400 block of Sierra Vista Ave. consists of numerous non-conforming apartment buildings 
similar to the subject building, which has a density almost 300% greater than would be permitted today.
The 1988 Hollywood Community Plan reduced the allowed density as a result of the imposition of 
Assembly Bill AB 283, which required Los Angeles to make its community plans consistent with its 
General Plan. Subsequently, almost all of Hollywood - with the exception of the CRA Redevelopment Plan 
Area — was downzoned from High Residential Density R4 to Restricted Density RD1.5 and lower. As a 
result, the subject site is non-conforming. If the existing apartment building were replaced with a new 
development, the underlying zoning would permit approximately 1/3rd the number of units it currently has.
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The 1980s density change applies to all properties in the zone. Due to this, the applicant greatly 
benefits by possessing an apartment building with a unit count far in excess of what the law otherwise 
permits.

The applicant purchased the property in 2012 and was therefore fully aware of the limitations 
imposed upon this area, meaning that the applicant’s subsequent claim of any hardship is entirely self- 
imposed.

II. OBJECTIONS

Before discussing the defects in the Zoning Administrator’s findings, we respectfully note several 
other problems with the decision.

First, it is not proper for the applicant to seek a “variance” to convert a manager’s office and storage 
rooms into residential units. The purpose of a variance is to remedy a disparity, not to circumvent the 
legislative intent of the City Council, which in this case designated the site thirty years ago for restricted 
density residential uses after being sued by the State of California. Furthermore, the City Council does not 
propose to change that Restricted Density designation in the Hollywood Community Plan Update.

Section 561 of the Los Angeles City Charter describes the administrative powers of the Office of 
Zoning Administration as “quasi-judicial” rather than “quasi-legislative.” (“There shall be a quasi
judicial agency known as the Office of Zoning Administration”). Quasi-judicial authority is similar in 
some respects to the limitations of a court judge, or arbitrator. Likewise, under City Charter Section 
552, Area Planning Commissions also function as quasi-judicial bodies (“Area Planning Commissions 
are quasi-judicial agencies”).

Only the City Planning Commission is empowered under the City Charter with the quasi
legislative authority to propose zoning ordinances to the elected legislative body, the Los Angeles City 
Council, which has the final say in such matters.

“Both the planning director and the zoning administrator are answerable to the planning 
commission and must insure that its directives and decisions are carried out...There is no room 
for the zoning administrator to interpret the resolution contrary to its express terms, and we do 
not read these code sections so broadly as to grant to the zoning administrator this remarkable 
authority. That the administrator may choose among various enforcement mechanisms to 
secure compliance with the code, does not grant him authority to ignore the express 
requirement of the condition adopted by the commission. This is particularly the case where 
the condition is for the public benefit.” Terminal Plaza Corp. v. City and County of San 
Francisco (1986) 186 Cal.App.3d at 834.

A zoning administrator cannot therefore assume the role of the legislative body. Furthermore, a 
zoning administrator is not authorized under the City Charter to overturn the legislative determination of the 
City Council by granting a variance to change a zoning density restriction. The zoning administrator cannot 
use a variance to relieve the applicant of this limitation.
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As noted by the Supreme Court in Topanga Assn, for a Scenic Community v. Countv of Los 
Angeles (1974) 11 Cal. 3d 506:

“Whereas the adoption of zoning regulations is a legislative function (Gov. Code, 
§ 65850), the granting of variances is a quasi-judicial, administrative one. (Citations). If 
the judiciary were to review grants of variances superficially, administrative boards could 
subvert this intended decision-making structure. (Citation). They could "[amend] ... the 
zoning code in the guise of a variance" (Cow Hollow Improvement Club v. Board of 
Permit Appeals. (1966) 245 Cal. App. 2d 160, at p. 181), and render meaningless, 
applicable state and local legislation prescribing variance requirements.

“Moreover, courts must meaningfully review grants of variances in order to 
protect the interests of those who hold rights in property nearby the parcel for which a 
variance is sought. A zoning scheme, after all, is similar in some respects to a contract; 
each party foregoes rights to use its land as it wishes in return for the assurance that the 
use of neighboring property will be similarly restricted, the rationale being that such 
mutual restriction can enhance total community welfare. (Citation). If the interest of these 
parties in preventing unjustified variance awards for neighboring land is not sufficiently 
protected, the consequence will be subversion of the critical reciprocity upon which 
zoning regulation rests.

Government Code § 65906 states that a variance “shall not be granted for a parcel of property 
which authorizes a use or activity which is not otherwise expressly authorized by the zone regulation 
governing the parcel of property.” This language is replicated in City Charter Section 562. Given that the 
subject property is zoned RD1.5, the grant of a variance to permit further densification of the site 
circumvents legislative review of a zone change, which would normally be sought for the proposed use.

As explained in Topanga (supra):

“In the absence of an affirmative showing that a particular parcel in a certain zone 
differed substantially and in relevant aspects from other parcels therein, a variance granted 
with respect to that parcel amounted to the kind of ‘special privilege’ explicitly prohibited 
by Government Code § 65906, establishing criteria for granting variances.”

Second, there has been much discussion that the subject property was formerly located in the R4 Zone, 
and that the applicant’s request of the variance is merely a slight increase from that designation. However, 
the prior allowed density is irrelevant to the current application. The prior permitted density was consistent 
with the previous zoning, but became a nonconforming use when the zoning was changed thirty years ago. It 
therefore does not stand as a precedent for a variance. A nonconforming use must be phased out, not 
continued or expanded.

As stated in County of San Diego v. McClurken. 37 Cal.2nd 683 (1951), “|g]iven the objective of 
zoning to eliminate nonconforming uses, courts throughout the country generally follow a strict policy 
against their extension or enlargement.” In Sabek Inc, v. County of Sonorma (1987) 190 Cal. App. 3rd 163, 
the court held:
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“The ultimate purpose of zoning is to confine certain classes of buildings and uses to 
particular localities and to reduce all nonconforming uses within the zone to conformity as 
speedily as is consistent with proper safeguards for the interests of those affected. Any 
change in the premises which tends to give permanency to, or expands the nonconforming 
use would not be consistent with this purpose.”

Because a nonconforming use “endangers the benefits to be derived from a comprehensive zoning 
plan” ('City of Los Angeles v. Gage (1954) 127 Cal. App. 2nd 442,459 ), the law aims to eventually 
eliminate it tCitv of Los Angeles v. Wolfe (1971) 6 Cal. 3rd 326,337). “The underlying spirit of a 
comprehensive zoning plan necessarily implies the restriction, rather than the extension, of a nonconforming 
use of land...” County of Orange v. Goldring (1953) 121 Cal. App. 2nd 442,447.

Third, the City Charter, the Municipal Code and California statutory law all require that a variance 
from a zoning ordinance must show that the applicant would suffer practical difficulties and unnecessary 
hardships in the absence of the variance, that these hardships result from special circumstances relating to 
the property that are not shared by other properties in the area, and that the exception is necessary to bring 
the applicant into parity with other property owners in the same zone and vicinity.

As explained by the California Supreme Court with reference to the standards for granting 
variances under Government Code Section 65906: “That section permits variances ‘only when, because of 
special circumstances applicable to the property,... the strict application of the zoning ordinance 
deprives such property of privileges enjoyed by other property in the vicinity and under identical zoning 
classification.’” Topanga. supra at 520 (italics in original), quoting Gov. Code § 65906.

The ZA’s list of previous zoning related actions in the surrounding area offers no examples of 
variances being granted in the last twenty years. Case No. ZA-2011-0409-ZV, which sought a variance to 
allow the conversion of an attic in a commercial office building into additional floor area, was dismissed 
in 2013 over outrage from community members and the neighborhood council; similarly, Case Nos. ZA- 
2004-5148-ZV and ZA-1999-0604-ZV, which sought to allow unpermitted uses within 500 feet of 
residential zones, were both denied.

The applicant purchased the subject property in 2012 as non-conforming, 32-unit apartment building 
with 22 parking spaces in the RD1.5-1XL Zone when the zoning permits only 12 units on the site. The 
existing building would also require 50 parking stalls under the current LAMC requirements. The owner 
therefore enjoys special privileges in his ability to maintain a high-density building in a restricted density 
zone, with less than half of the parking stalls that would otherwise be required today. To grant the variance 
in this case to further increase the value of the property would not place the owner on parity with others, 
but would instead establish precedent.

Crucially, the City’s approvals disregard the core values underpinning our zoning system. As the 
California Supreme Court held in Topanga. a zoning scheme is a contract in which “each party 
foregoes rights to use its land as it wishes in return for the assurance that the use of neighboring 
property will be similarly restricted, the rationale being that such mutual restriction can enhance total 
community welfare.” (Id. at 517).
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These principles led the Supreme Court to hold that “self-imposed burdens cannot legally justify 
the granting of a variance.” Broadway. Laguna. Vallejo Assn, v. Board of Permit Appeals of City and 
County of San Francisco (1967) 66 Cal .2d at 774,778.

As further noted in Section 12.27.D of the Los Angeles Municipal Code (LAMC): “The Zoning 
Administrator may deny a variance if the conditions creating the need for the variance were self imposed. 
In this case, not only is the hardship entirely self-imposed, the ZA has stated on the record that there is no 
hardship at all. The applicant merely seeks to benefit by expanding his non-conforming use.

It’s relevant to note that when the existing apartment building was constructed in 1954, the permit 
did not include a basement manager’s office and storage rooms. Instead, while the building was under 
construction an additional permit was sought to add the office and storage spaces “in the cellar.” The 
permit clearly states, however, “there will be no living quarters in cellar. 95
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It’s implausible to grant a variance in this matter, as the applicant has presented no basis for a 
plausible hardship. As stated in McQuillin: The Law of Municipal Corporations, a leading treatise 
cited for a related point by the Supreme Court in Broadway. Laguna, supra, 66 Cal .2d at 775:

“In order for a landowner to be entitled to a hardship variance, the hardship must 
originate from circumstances beyond the control of the landowner and be of a type that 
does not generally affect other properties in the district. If the landowner can control the 
circumstances causing the hardship, then the granting of a variance is improper. No 
undue hardship is shown where the landowner could accomplish the same objective without a 
variance by changing his or her plans so that they conform to the existing zoning 
requirements.

“The concept might be better understood, however, by examining what ‘practical difficulty’ 
or ‘unnecessary hardship’ is not. It is not mere hardship, inconvenience, interference with 
convenience or economic advantage, disappointment in learning that land is not available for 
business uses, financial or pecuniary hardship or disadvantage, loss of prospective profits, 
prevention of an increase of profits, or prohibition of the most profitable use of property.”
(8 McQuillin Mun.Corp. § 25:179.37,3rd ed. 2010). (Emphasis added).

FINDINGS

There are five findings required for a variance and in order to grant the variance, all five findings 
must be made. If even a single finding cannot be made, the variance must be denied.

City Charter Section 562 and LAMC Section 12.27.D require that a variance approval must be 
supported by evidence of all of the following: .

That strict application of the provisions of the zoning ordinance would result in practical 
difficulties or unnecessary hardships inconsistent with the general purposes and intent of the 
zoning regulations;

That there are special circumstances applicable to the subject property such as size, shape, 
topography, location or surroundings that do not apply generally to other property in the 
same zone and vicinity;

1)

2)

That the variance is necessary for the preservation and enjoyment of a substantial property 
right or use generally possessed by other property in the same zone or vicinity but which, 
because of special circumstances and practical difficulties and unnecessary hardships is 
denied to the property in question;

3)
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4) That the granting of the variance will not be materially detrimental to the public welfare or 
injurious to the property or improvements in the same zone or vicinity in which the property 
is located; and

5) That the granting of the variance will not adversely affect any element of the General Plan.

In reviewing the Zoning Administrator’s findings, it’s important to keep in mind the special 
circumstances necessary to justify a variance — that because of the subject property’s size, shape and 
topography the land is otherwise unusable unless a variance is granted.

As noted, in the case of variances specifically, Topanga establishes a three-pronged analysis. In this 
case, the applications are devoid of any factual support to satisfy the showings. Instead of adhering to a 
rigorous standard of review, the zoning administrator treats this case as if the request is for a conditional 
use permit, where enhancing the built environment, providing essential services, and achieving 
neighborhood compatibility are the justifications necessary for approval.

As stated by the Court of Appeal in Orinda Association v. Board of Supervisors of Contra Costa 
(1986) 182 Cal .App.3d at 1147.

“[DJata focusing on the qualities of the property and Project for which the variance 
is sought, the desirability of the proposed development, the attractiveness of its design, 
the benefits to the community, or the economic difficulties of developing the property in 
conformance with the zoning regulations, lack legal significance and are simply 
irrelevant to the controlling issue of whether strict application of zoning rules would 
prevent the would-be developer from utilizing his or her property to the same extent as 
other property owners in the same zoning district.” Orinda Association v. Board of 
Supervisors of Contra Costa (1986) 182 Cal .App.3d 1145,1166.

Required Finding Number 1

The first finding relates to practical difficulties or unnecessary hardships if the variance is not
granted.

The fact that the owner may be able to make more money with a variance is not an unnecessary 
hardship. The question is whether, without the variance, he cannot make a reasonable return on the 
property. In considering - and overturning - another variance granted by the City in Stolman v. City of 
Los Angeles (2003) 114 Cal.App.4th 916, 926, the Court held that:

“If the property can be put to effective use, consistent with its existing zoning 
without the deviation sought, it is not significant that the variance sought would make the 
applicant’s property more valuable, or that it would enable him to recover a greater 
income. ..Abuse of discretion is established if the court determines that the findings are 
not supported by substantial evidence in the light of the whole record.”
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No such substantial evidence has been provided by the applicant or is documented within the first 
finding. Nor is the City to guess about the missing evidence. The burden is on the applicant to submit 
sufficient materials to support his application - and to have submitted it to the zoning administrator prior to 
or at the public hearing.

Yet the ZA never addresses this issue in his findings, which barely mention that the site is zoned 
Restricted Density RD1.5. Instead, the Zoning Administrator constantly references the R4 Zone as a basis 
for approving the grant, even though the site hasn’t been zoned R4 for thirty years, and was downzoned by 
the elected legislative body in response to losing a lawsuit brought against it by the State of California 
(Ordinance No. 164,690).

The authority of the Zoning Administrator does not supersede the intent of the legislative body. The 
first finding requires that a determination be made that “strict application of the provision of the zoning 
ordinance would result in practical difficulties or unnecessary hardships inconsistent with the general 
purposes and intent of the zoning regulations.”

The purpose and intent of the RD1.5 Zone is to restrict density. LAMC Section 12.09.1 .B.4 limits the 
number of units in the RD1.5 Zone to one per 1,500 sq. ft. of lot area. The variance sought by the applicant 
is not for relief from the restrictions of the R4 Zone, which limits density to one unit per 400 sq. ft. of lot 
area. Yet the ZA abuses his discretion by continually referencing the wrong zoning classification to justify 
his findings. The ZA has no authority to grant relief based upon the restrictions of a different zone.

The ZA bases his findings almost exclusively on a false narrative that “the property was zoned R4 at 
one time which would yield a 64-unit density on the project site.” This is flat out false on two fronts: 1) The 
ZA is including a third parcel to inflate the lot area, but the third parcel fronts a different street, is improved 
with a different building, is not tied to the other lots, will not have any construction related to the proposed 
conversions, and has no relevancy to the project except that it is a property also owned by the applicant. In 
other words, the reference is a ruse to make it appear that the site is entitled to a much greater density than is 
actually allowed. 2) Current zoning is the law, and it’s the zoning administrator’s duty to enforce the law.

By ignoring this fundamental requirement, the ZA has abused his discretion. The ZA states in the first 
finding that increasing the project site’s density “conforms to the existing multiple family development 
pattern” in the area, but whatever development pattern may have occurred decades ago is not a legal 
justification to ignore the zoning restrictions of today. The project seeks to increase the number of dwelling 
units in a nonconforming building that already has almost three times the number of permitted units. The 
“existing multiple family development pattern,” as mandated by the legislative body, is one residential unit 
per 1,500 sq. ft. of lot area. In the case of the subject site, that means 12 units are permitted, not 64.

The ZA further states that increasing the subject site’s density “would be consistent with the existing 
development pattern on the same side of the block” Again, the finding is whether or not the intensification 
of density would be consistent with the general purposes and intent of the zoning regulations, not whether or 
not a “development pattern” occurred in post World War II Hollywood.

The ZA further claims that the grant is justified because “denial of a variance would surly (sic) 
penalize the applicant for taking the appropriate development and the City permitting course and steps.” The 
implications of this statement are concerning: Pay the entitlement fee and get whatever zoning you desire.
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The ZA further abuses his discretion when he concludes his first finding by justifying the grant 
because “the City announced a plan to build 100,000 new residential units in Los Angels by 
2021.. Recognizing the housing shortage the City is currently experiencing, the requirement to maintain four 
(4) units as affordable units will be a form of benefit provided to the community as well as the City to meet 
the stated goal.

The Mayor’s announcement of proposed housing goals does not supersede the General Plan 
designation for the site. A zone variance is a relief mechanism when the land is otherwise unusable, not a 
bargaining tool. As noted by the Orinda court:

In the absence of a specific ‘bonus’ or ‘merit’ system of zoning enacted by the 
municipal or county legislature, a variance applicant may not earn immunity from one 
code provision merely by over compliance with others. Otherwise, the board charged 
with reviewing development proposals would be empowered to decide which code 
provisions to enforce in any given case. That power does not properly repose in any 
administrative tribunal” Orinda supra, at 1147.

i i

Even though a project’s perceived benefits have no bearing on the grant of a variance, it’s important 
to dispute the false claim that Hollywood is suffering from a shortage of available rental housing. Note 
below 2017 estimated population figures for the site’s Census Tract 1917.20. According to the U.S. 
Census Bureau, the tract has experienced an overall 13.5% population decline since 2010 while Los 
Angeles County has seen a 2.7% population increase, and California has experienced a 4.3% increase over 
the same period:

5017 American Community Survey

American Community Survey: Census Tract 1917.20, Los Angeles Coun

Population

United
States

Census Tract 1917.20, Los 
Angeles County, California

Los Angeles 
County, California

California

10,105,722 38,982,847 321,004,407Total Population 3,646
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The 2017 estimated population decline for Census Tract 1917.20 follows a 7.9% population decline 
for the tract from the year 2000 to 2010. Such numbers are consistent with Hollywood’s population losses 
overall, where the population has in fact experienced a steep and accelerating decline for decades. 
According to the official U.S. Census figures that were included in the 2012 Hollywood Community Plan 
Update Final EIR, the Hollywood Plan area declined in population by 3,088 persons from 1990 to 2000, 
and further declined by 12,596 people from 2000 to 2010 (see Exhibit 1). These measured decreases 
occurred while the Southern California Association of Governments (SCAG) was erroneously estimating 
that the Hollywood plan area was experiencing an increase of 25,000 people.

Ironically, some of the largest population declines in Hollywood were in census tracts adjacent to 
Metro subway stops. Similar significant population reductions were recorded in the census tracts radiating 
out from the Red Line stops, showing a consistent exodus of people from Hollywood. L.A.’s City 
Planning Department acknowledged this trend in its environmental analysis for the 2012 updated 
Hollywood Community Plan, eliminating all references in the Final EIR to population growth as a basis 
for approving more development in the Hollywood area.

According to the Los Angeles Area Chamber of Commerce in its annual “Economic Report by 
Council Districts,” council district 13 has the highest residential vacancy rate in Los Angeles at 9.2 
percent. The second highest vacancy rate is within council district 4 at 8.9 percent. The greatest 
bordering area for those two council districts is Hollywood, with its declining population trend. What 
therefore is the justification for increases in development, rather than more restrictions on development?

Housing Vacancy Rate by Council District
City of Los Angeles, 2016

District 13 
District 4 

District 11 
District 10 

District 5 
District 15 

District 6 
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District 14 
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Source: American Community Survey
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It is indisputable, therefore, that the strict application of the provisions of the zoning ordinance 
would not result in practical difficulties or unnecessary hardships inconsistent with the general purposes 
and intent of the zoning regulations, and the first finding cannot be made. If there were any doubt of this 
it has been confirmed by the zoning administrator’s testimony at the August 27 commission hearing, 
where he admitted: “there is no hardship.”

Required Finding Number 2

The “special circumstances” finding required for a variance involves distinguishing the property 
from other properties in the same zone and vicinity. Per California case law, special circumstances are 
typically limited to unusual physical characteristics of the property, such as its size, shape, topography, 
location, or surroundings that restrict its development. As noted by the zoning administrator at the hearing, 
“The project property is the same size, the same shape and location with any other property.”

Here the property is a level, rectangular, double lot with improvements that are remarkably similar 
to other improved lots in the 5400 block of Sierra Vista Ave. The zoning map in the record confirms that 
the property is identical to other parcels in the land’s size, shape, topography, location and surroundings.

SIERRA VISTA AVE
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Yet the second finding again mischaracterizes the subject property, claiming: “The project site 
consists of three (3) relatively flat, rectangular-shaped, contiguous lots” when the proposed development 
is on two parcels, not three, and that the site is comprised of two buildings when there is only one. This 
finding also repeats the bald claim that the property could build 64 dwelling units, stating that the subject 
property is “underdeveloped,” and “if the property was to build to the R4 density, the property would have 
64 dwelling units.”

The property cannot build to the R4 density. The ZA’s refusal to acknowledge this clear fact, and 
to instead ignore that the RD1.5 zoning restricts the site to 12 units is a clear abuse of discretion.

“There is no room for the zoning administrator to interpret the resolution contrary to 
its express terms, and we do not read these code sections so broadly as to grant to the 
zoning administrator this remarkable authority. That the administrator may choose among 
various enforcement mechanisms to secure compliance with the code, does not grant him 
authority to ignore the express requirement of the condition adopted by the commission. 
This is particularly the case where the condition is for the public benefit.” Terminal Plaza 
Corp. v. City and County of San Francisco (1986) 186 Cal .App,3d at 834,
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Note below the applicant’s submitted construction plan showing that the proposed 4 dwelling 
units are all located in the basement of the 32-unit, nonconforming apartment building on Sierra Vista 
Ave., and are not encroaching onto any adjacent parcels or buildings.
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The second finding also repeats the ZA’s contention from the first finding that “the denial of a 
variance would surly (sic) penalize the applicant for taking the appropriate development and the City 
permitting course and steps'’ reasoning that the applicant could have instead illegally converted the 
storage rooms and then qualified for the City’s Unapproved Dwelling Unit Ordinance No. 184,907. This 
is not only irrelevant to the grant of a hardship variance, but it is also simply not true.

The Unapproved Dwelling Unit Ordinance cannot be utilized unless the property complies with the 
applicable zoning code, with an allowance under Subdivision 10(d)(1) that the number of units to be 
legalized “can be increased up to 35 percent over the otherwise maximum allowable residential density. 
The underlying zoning permits 12 units on the site, not the 32 units that currently exist. A 35% density 
increase would permit 16 units total. or half of the 32 units that the site already has.

55

The Unapproved Dwelling Unit Ordinance also limits legalization of such units to those occupied 
between December 11,2010 and December 10,2015. The property owner submitted his variance request 
in June of 2016, and therefore cannot claim that the ordinance is somehow applicable - even if the 
Unapproved Dwelling Unit Ordinance were somehow relevant, which it is not.
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Neither the Applicant nor the Zoning Administrator has provided any evidence demonstrating that 
the subject property cannot be put to effective use without the variance, when in fact the property has been 
effectively used for 65 years. There are simply no special circumstances related to the property’s size, 
shape, topography, location or surroundings that distinguish it from other parcels in the same zone and 
vicinity. The finding therefore cannot be made and the variance must be denied.

Required Finding Number 3

Required finding number 3 relates to whether the variance is necessary for the preservation and 
enjoyment of a substantial property right or use generally possessed by other properties in the same zone 
and vicinity, but which, because of special circumstances and practical hardships, is denied the property in 
question.

This required finding ties findings numbered 1 and 2 together: Are the special circumstances found 
in finding number 2 the cause of the hardship found in finding number 1 ? Is the variance necessary to 
bring the property owner into parity with other properties in the same zone and vicinity?

Conversely, Los Angeles City Charter Section 562 specifies that the exception cannot grant a 
special privilege:

“A variance shall not be used to grant a special privilege or to permit a use 
substantially inconsistent with the limitations upon other properties in the same zone 
and vicinity.”

The ZA fails to properly address this finding. The finding acknowledges that “all neighboring 
properties are zoned RD1.5-1 XL and designated for Low Medium II Residential land uses by the 
Hollywood Community Plan.” The finding also confirms that other buildings in the vicinity are non
conforming. Yet the finding does not offer a single example of any of those nonconforming buildings 
having been granted a variance to further exceed the permitted density of the RD1.5 Zone. Nor does the 
finding identify any illegal units in those buildings that were legalized under Ordinance 184,907.

Instead, the finding again misrepresents the circumstances related to the required showings to grant 
a variance, falsely repeating that the subject property “’wouldyield a 64-unit density had it been developed 
according to the R4 Zone density allowance.” Such nonsensical hardship claims are clearly attempts by 
the applicant to game the system.

“One who purchases property in anticipation of procuring a variance to enable him to 
use it for a purpose forbidden at the time of sale cannot complain of hardship ensuing 
from a denial of the desired variance.” City of San Marino v. Roman Catholic Archbishop 
of Los Angeles (1960) 180 Cal .App.2d at 673. (emphasis added).

The third finding cannot be made. The grant of a variance permitting further densification of a 
nonconforming 32-unit apartment building, when the underlying zoning would allow only 12 units on the 
site, is not necessary for the preservation and enjoyment of a substantial property right or use generally 
possessed by other properties in the same zone and vicinity. The variance therefore must be denied.
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Required Finding Number 4

The granting of the variance will be materially detrimental to the public welfare and injurious to 
the property or improvements in the same zone or vicinity in which the property is located in that it will 
establish precedent for similar requests, undermining the intent and purpose of the RD1.5-1XL Zone.

The granting of the variance will create precedent for a far more intensive densification in the 
subject area than was anticipated in the environmental analysis for the Hollywood Community Plan, 
which proposes no changes in the zoning for this area, and in the General Plan designation.

Yet rather than properly addressing this finding, the ZA evades the issue entirely, instead using 
the finding to discount community opposition as expressed by the Governing Board of the Hollywood 
Studio District Neighborhood Council, which did not support the requested entitlements at its February 
11,2019 regular meeting. Rather than adhere to the neighborhood council’s official letter rejecting the 
application, the ZA instead quotes hearsay from the applicant’s representative, twisting the 
neighborhood council’s vote to deny the requested action into a demonstration of “strong support for the 
project despite the final vote'' This is complete hogwash.

The project claims to be categorically exempt from the California Environmental Quality Act 
(CEQA). Yet the proposed variance would create precedent to allow R4 density in the RD1.5 Zone. No 
analysis has been conducted to ascertain the potential cumulative impacts associated with other property 
owners seeking further densification in the same zone and vicinity that may be materially detrimental to 
the public welfare. These cumulative impacts may include traffic circulation/parking, public resources, 
population and housing, and others. The Zoning Administrator argues in the finding that a review of 
impacts to the public welfare is unnecessary because there were limited comments related to the 
entitlement request. This is an improper standard of review. An agency may not avoid its responsibility to 
prepare proper environmental analysis by failing to gather relevant data.

In Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296,311, the First District Court of 
Appeal warned against such a “mechanical application” in situations where agencies have failed to gather 
the data necessary for an informed decision. The court indicated that CEQA review may be required even 
in the absence of concrete “substantial evidence” of potential significant impacts. The court explained 
that, because “CEQA places the burden of environmental investigation on government rather than the 
public,” an agency “should not be allowed to hide behind its own failure to gather relevant data.”

The ZA has failed to properly address this finding, and it therefore cannot be made.

Required Finding Number 5

There are eleven elements of the General Plan. Each of these elements establishes policies that 
provide for the regulatory environment in managing the City and for addressing environmental concerns 
and problems. The majority of the policies derived from these elements are in the form of Code 
requirements of the Los Angeles Municipal Code. The Land Use Element of the City’s General Plan 
divides the city into 35 Community Plans. The Hollywood Community Plan designates the subject 
property for Multiple Dwelling land use with the corresponding zone of Restricted Density, RD1.5-1XL.
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The Genera] Plan specifically does not allow or encourage High Density Residential uses in the 
RD1.5-1XL Zone. The granting of the variance to allow triple the number of permitted residential units in 
the RD1.5 Zone is therefore inconsistent with the intent of the Hollywood Community Plan, and as such 
would adversely affect the Land Use Element of the General Plan.

Yet the text of the fifth finding purposely distorts the required analysis, stating that the grant of the 
variance conforms to the objectives and policies of the City’s General Plan Elements uon a site permitted 
for a maximum of 40 legally non-conforming unitsThis is patently false. Under the General Plan, the 
subject site is permitted to have a maximum of 12 residential units, not 40, and the variance is therefore in 
conflict with the restrictions of the General Plan.

Simply put, the granting of the variance and required finding number 5 cannot be made.

THE ZONING ADMINISTRATOR HAS WITHOUT MERIT APPROVED 94% OF 
ALL VARIANCE REQUESTS UNDER HIS REVIEW.

III.

As previously noted, the purpose of a variance is to serve as a relief valve in order to remedy a 
disparity in which the land itself would otherwise be unusable. Under the law, practical difficulties or 
unnecessary hardships must be experienced by the land owner that are inconsistent with the general 
purposes and intent of the zoning regulations, making the variance necessary for the preservation and 
enjoyment of a substantial property right or use generally possessed by other property in the same zone 
or vicinity. Under these rigorous standards, claimed hardships should be rarely approved.

In the City of Los Angeles, however, variances are purchased like any other entitlements, 
with false findings created to justify the grant. To research the Planning Department’s history of 
entitlement approvals, La Mirada obtained a spreadsheet from the city through a public records 
request that outlines all entitlement applications reviewed by the Office of Zoning Administration 
from 2008 to 2018. Of the over 350 entitlement applications reviewed from 3015 to 2018 by the 
zoning administration assigned to the 5442 Sierra Vista Ave. case, 70 applications were for a 
variance request. Of these, 67 were approved, 2 were denied, and 1 was dismissed, for a 94% 
approval rate. Many of these variances granted an increase in residential density beyond the 
underlying land use limitations.

A pattern and practice of abuse of discretion is apparent from these variance approvals, and 
will be further articulated at the council hearing on the appeal.

III. CONCLUSION

For the foregoing reasons, we request that the City Council reverse the decisions of the 
zoning administrator and commission, and instead uphold the law and deny the variance.

/zThank you,
*1

Doug Haines, for the
La Mirada Avenue Neighborhood Association of Hollywood
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4.0 Corrections and Additions

Page 4.1-43 (and in the summary table), the following is added as a new mitigation measure:

4. The City shall ensure that review of individual discretionary projects shall address aesthetic 
concerns as appropriate to minimize site-specific aesthetic impacts, including impacts to 
views, scenic resources, lighting, and shading.

POPULATION, EMPLOYMENT, AND HOUSING

Table 4.2-1: Hollywood Community Plan Area Population Changes is revised to include a new row with 
the 2010 population count of 198,228 persons, as follows:

Table 4.2-1: Hollywood Community Plan Area Population Changes
213,9121990 Census
210,8242000 Census

224,4262005 Estimate

-------2010 Census 198,228
Source: City Planning Department, Demographics Unit and Community Plan Update Staff

The following is added to the end of the paragraph immediately below Table 4.2-1:

__ ^ The 2010 Census data indicates that there were 198,228 persons in the Hollywood CPA.

The following is added to the last paragraph on page 4.2-1:

According to the Census, the total number of housing units in 2010 was 103,187.

Page 4.2-6, Table 4.2-2: Population, Employment and Housing - Existing Conditions, Existing and 
Proposed Plans in 2030, and SCAG 2030 Forecast, is revised to include a new row showing the 2010 
population and housing counts, as follows:

Table 4.2-2: Population, Employment and Housing - Existing Conditions, Existing and Proposed 
Plans in 2030, and SCAG 2030 Forecast

Housing (DU)Population Employment (jobs)

Existing Conditions (2005) 100,980 100,600224,426

108,722Existing Plan Reasonable Expected 
Development 2030

105,782235,850

119,013 113,729244,602SCAG 2030 Forecast

114,868Proposed Plan Reasonable Expected 
Development (2030)

130,203249,062

n/a 103,187198,2282010 Census

Na-not available at time of preparation of Final EIR

Source: City of Los Angeles Planning Department, May 20, 2010; updated August 2011
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