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Re:

Honorable Members of the City Council of the City of Los Angeles:

INTRODUCTIONI.

The Port of Los Angeles (“Port”) hereby responds to:

The Appeal Letter dated October 18, 2019 from the Natural Resources Defense Council and 
other parties (collectively “NRDC”), appealing the Board of Harbor Commissioners’ (“Board”) 
decision to approve the Final Supplemental Environmental Impact Report (“SEIR”) for the 
Revised Project” at the China Shipping Terminal, Berths 97-109 (the “Terminal”), andu

The Appeal Letter dated December 4, 2019 from the South Coast Air Quality Management 
District (“SCAQMD”) appealing the Board’s decision to approve the SEIR for the Revised 
Project.

The Appeal Letter dated February 3, 2020 from the California Air Resources Board (“CARB”) 
appealing the Board’s decision to approve the SEIR for the Revised Project.

The Letter dated April 7, 2020 from the Attorney General of the State of California, requesting 
that the City Council set aside the Board’s certification of the SEIR and approval of the Revised 
Project.

The Port’s specific responses to the arguments raised in those four letters form Sections III through 
VI, respectively, of this Response Letter.
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The Revised Project consists of 11 modified mitigation and lease measures on the existing China 
Shipping Terminal proposed to replace measures identified in the 2008 EIS/EIR for that Terminal that 
have not been fully implemented due to technological, economic and operational challenges, as reported 
by China Shipping and Port staff. The Port has prepared an SEIR to identify and analyze the potential 
environmental impacts of possible changes to 10 mitigation measures. This is the required process under 
CEQA for addressing the need to revisit mitigation measures, and allowed the Port to thoroughly and 
carefully analyze all issues and adopt mitigation measures that can be successfully implemented. The Port 
prepared the SEIR with the objective to be transparent and to bring about legal compliance of the China 
Shipping Container Terminal under CEQA. The Revised Project, by replacing unworkable mitigation 
measures with modified measures the Port has determined will result in the maximum feasible level of 
impact-reduction, will allow for continued operation of the Terminal, generating revenues to the Port, and 
providing economic benefits to the community.

In comments on the Recirculated Draft SEIR, NRDC raised issues related to analysis of impacts 
of the Revised Project, the Port’s determination that the implementation of certain existing mitigation 
measures has proven infeasible, ineffective or unnecessary, and the Port’s program for monitoring and 
reporting of mitigation compliance, among others. The Port responded to those comments, and those of 
approximately nine other commenters, in the Final SEIR. NRDC reiterated many of its comments in a 
letter to the Board dated October 3,2019, to which the Port also provided a written response, dated October 
8,2019 for review by the Board prior to its decision to approve the Revised Project. In its written responses 
to NRDC’s comments on the SEIR, the Port explained that its impact analysis and determinations 
regarding the existing mitigation measures were soundly based on substantial evidence in the record, and 
that NRDC had failed to present any legal basis or evidence to support contrary conclusions. In its Appeal 
Letter, NRDC alleges several grounds for appeal, to which this Response provides rebuttal, below. 
Notably, however, NRDC’s Appeal Letter does not raise any new arguments concerning analysis and 
determinations in the SEIR that were not already considered and rejected by the Board. Rather, NRDC 
has simply referred to its prior comment letters on the SEIR. As noted above, the Port responded to all of 
the prior letters in detail and has included those responses as attachments hereto.

In its Appeal Letter, SCAQMD raises issues related to the adoption of feasible mitigation 
measures, the enforceability of mitigation measures, and proposes the establishment of a mitigation fee 
program. Like NRDC, SCAQMD’s Appeal Letter does not raise any new arguments concerning analysis 
and determinations in the SEIR that were not already considered and rejected by the Board. Rather, 
SCAQMD repeats it prior comments and refers to its prior comment letters on the SEIR. Again, the Port 
responded to all of the prior letters in detail and has included those responses as attachments hereto. This 
Response also provides rebuttal, below.

CARB previously provided comments on the Draft SEIR (letter dated September 29, 2017), but it 
did not provide comments on the Recirculated Draft SEIR. As explained in the Notice of Availability of 
the Recirculated Draft SEIR (dated September 28, 2018), section 1.6.2 of the Recirculated Draft SEIR, 
and section 1.2.3 of the Final SEIR, the Port is not required to provide written responses to comments on 
the Draft SEIR because the Draft SEIR was superseded by the Recirculated Draft SEIR. (See CEQA 
Guidelines section 1588.5(f)(2).) Because CARB did not comment on the Recirculated Draft SEIR, the 
Port did not provide a direct written response to comments from CARB. Nevertheless, the issues that were 
raised in CARB’s comments on the Draft SEIR were raised by others in comments on the Recirculated



May 11,2020
Los Angeles City Council
Page 3 of 31

Draft SEIR, including the South Coast AQMD and NRDC. In its written responses to those comments1 *, 
the Port explained that its impact analysis and determinations regarding the existing mitigation measures 
were soundly based in substantial evidence in the record, and that the commenters had failed to present 
any legal basis or evidence to support contrary conclusions. In its Appeal Letter, CARB alleges several 
grounds for appeal, to which this Response provides rebuttal, below. Notably, however, CARB’s Appeal 
Letter reiterates many of its comments on the Draft SEIR and does not raise any new arguments 
concerning the impact analyses and revised mitigation measures in the SEIR that were not already 
considered and rejected by the Board. CARB’s Appeal Letter does raise one new issue, that the Revised 
Project must be consistent with the SCAQMD’s Community Emissions Reduction Plan for the 
Wilmington-Carson-West Long Beach Community. That issue is addressed in this Response, below.

The Attorney General did not previously submit comments on the Draft SEIR or the Recirculated 
Draft SEIR. In its April 7, 2020 letter, all of the Attorney General’s comments reference the Recirculated 
Draft SEIR but fail to acknowledge the Final SEIR, particularly the Responses to Comments in the Final 
SEIR, which address the majority of the Attorney General’s comments. The Attorney General’s April 7, 
2020 letter does not raise any new arguments concerning the impact analyses and revised mitigation 
measures in the SEIR that were not already raised by the other appellants and/or were considered and 
rejected by the Board. The Attorney General’s letter does raise one new issue, that the SEIR does not 
adequately discuss impacts that the Revised Project may have on biological resources, specifically whales 
and other marine mammals. That issue is addressed in this Response, below.

II. FACTUAL BACKGROUND

On December 18, 2008, the Board certified the 2008 EIS/EIR that analyzed the construction and 
operation of the China Shipping Container Terminal, which occupies approximately 142 acres, and has 
been operational since 2005, with the last phase of construction completed in 2013. The 2008 EIS/EIR 
was prepared as a result of a lawsuit settled in 2004 through an Amended Stipulated Judgment (“ASJ”) in 
which the Project terminal was allowed to proceed and operate while the Harbor Department prepared a 
new, project-specific EIR for the terminal (i.e., the 2008 EIS/EIR), and agreed to several mitigation 
measures and the establishment of a $50 million community impact fund.

In certifying the 2008 EIS/EIR, the Board adopted a Mitigation Monitoring and Reporting Program 
(“MMRP”) that imposed 52 mitigation and lease measures, including additional measures beyond those 
required in the ASJ, to reduce significant construction and operational impacts of the approved China 
Shipping Container Terminal Project in the areas of aesthetics, air quality, biology, cultural resources, 
geology, groundwater, noise, public services, and transportation. Most of the measures, including all the 
measures associated with construction and all of the ASJ requirements, have been implemented. 
Accordingly, those measures and the ASJ requirements are not considered in the Final SEIR.

Of the 52 measures adopted in the 2008 EIS/EIR, ten Mitigation Measures (“MMs”) and one Lease 
Measure (“LM”) have not been fully implemented for various reasons. A re-evaluation of those measures, 
based on feasibility, availability of alternative technologies, and the actual need, has indicated that some

1 In Final SEIR, Chapter 2: Response to Comments SCAQMD-14, SCAQMD-13, SCAQMD-15, NRDC-29 and SCAQMD-
3, and Master Response 2: Zero- and Near-Zero-Emission Technologies.
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measures are unnecessary, others have been superseded by advances in technology, and still others need 
to be modified to ensure their feasibility and implementation. The SEIR analyzes certain changes to those 
measures and discloses the impacts of those potential changes, as they would affect the physical 
environment and operations at the China Shipping Container Terminal. The SEIR also examines whether 
there are any additional feasible mitigation measures that could be adopted to address such impacts. These 
changes are collectively referred to as the “Revised Project” in the SEIR. All other measures (41 out of 
52) approved in the 2008 EIS/EIR remain in effect, and are not affected by the Revised Project.

On October 8, 2019, the Board certified the SEIR and approved the Revised Project.

APPEAL RESPONSE TO NRDC, ET AL. LETTER DATED OCTOBER 18, 2019, 
APPEALING BOARD OF HARBOR COMMISSIONERS’ DECISION TO APPROVE 
THE FINAL SEIR FOR BERTHS 97 109 [CHINA SHIPPING] CONTAINER 
TERMINAL PROJECT

III.

THE SEIR’S ANALYSIS OF AIR QUALITY IMPACTS MEETS AND 
SURPASSES THE REQUIREMENTS OF CEQA AND FULLY DISCLOSES THE 
INFORMATION DEMANDED BY NRDC

A.

The SEIR’s Treatment of Past Air Quality Impacts Exceeds the Requirements of 
CEQA

1.

NRDC demands that the Port disclose, analyze, and provide mitigation for what it calls “past 
(Appeal Letter, p. 3.) “Past excess emissions” is not a term used or defined in CEQA.excess emissions.

Rather, it was coined by NRDC in its comments on the Draft and Recirculated Draft SEIR, apparently in 
an attempt to expand the concept of project emissions. NRDC acknowledges that the Port, in responding 
to those comments, correctly interpreted “past excess emissions” to mean the difference (or “delta”) 
between actual past emissions and what emissions would have been in the past, if all 2008 EIS/EIR 
mitigation had been fully complied with. NRDC’s assertions about the SEIR’s treatment of “past excess 
emissions” are legally and factually wrong.

As a “Supplemental EIR” for the Revised Project - a package of proposed changes to existing 
mitigation measures imposed in the 2008 EIS/EIR - the SEIR is limited under CEQA to evaluating 
impacts that would occur in the future if the Board approves the Revised Project.2 An SEIR is not required 
to assess impacts that the agency cannot respond to by modifying the project or denying the modification.3

Nevertheless, the SEIR goes beyond the requirements of CEQA by disclosing, analyzing, and 
attributing to the Revised Project not only impacts anticipated to occur in the future if the Board approves 
the Revised Project, but also impacts that occurred in the past, during the period of mitigation non
compliance. Almost every table in the SEIR that discloses significant air quality impacts of the Revised 
Project identifies impact levels in past years 2012, 2014, and 2018, as well as in future years 2023, 2030,

2 Public Resources Code §21166; See also, Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065, 979 (SEIR properly 
evaluates whether proposed modifications to a previously studied project are responsible for new environmental effects).

3 San Diego Navy Broadway Complex Coalition v. City of San Diego (2010) 185 Cal.App.4th 924, 938-939.
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2036, and 2045. (See, e.g., Recirculated Draft SEIR tables 3.1-9 (peak daily emissions); 3.1-12 (maximum 
off-site ambient NO2 concentrations); 3.1-14 (maximum off-site ambient PM10 and PM2.5 

concentrations).) As with all significant air quality impacts of the Revised Project, the SEIR determines 
that, because the Revised Project itself represents the maximum feasible mitigation package, no additional 
feasible mitigation is available for the impacts of the Revised Project (past, present or future).

In addition to analyzing past CEQA impacts (Revised Project impacts compared to the 2008 
CEQA baseline), the SEIR discloses, for informational purposes, past emissions under the “FEIR 
Mitigated Scenario” (which represents operations of the China Shipping Terminal assuming all 2008 
mitigation measures were fully complied with). The difference between emissions under the Revised 
Project and emissions under the “FEIR Mitigated Scenario” corresponds precisely to what NRDC calls 
“excess emissions” - the difference (or “delta”) between actual past (or projected future) emissions under 
the Revised Project and what emissions would have been in the past, or would be in the future if all 2008 
EIS/EIR mitigation had been or would be fully complied with. Alongside its presentation of emissions 
under the Revised Project, the SEIR discloses FEIR Mitigated Scenario emissions for past years 2012, 
2014, and 2018. (See Recirculated Draft SEIR table 3.1-9 (peak daily operational emissions under the 
Revised Project) and 3.1-10 (peak daily operational emissions under the FEIR Mitigated Scenario).) In 
addition, Recirculated Draft SEIR Table 3.1-11 (which is updated on pages 3-18 and 3-19 of the Final 
SEIR) summarizes the peak daily emission impacts for each scenario in each analysis year, and shows the 
absolute difference between Revised Project daily emissions and the FEIR Mitigated Scenario emissions. 
By that comparison, Table 3.1-11 shows the incremental emissions that resulted from partial compliance 
with the 2008 EIR/EIS mitigation measures and from the difference in future mitigation requirements 
between the Revised Project and the FEIR Mitigated Scenario.

The SEIR Fully Discloses “Future Excess Emissions ” and Compares Them to 
Future Emissions Under the Revised Project

2.

In addition to “past excess emissions,” NRDC demands that the Port analyze and disclose “future 
Again, this is a concept invented by NRDC that has no basis in CEQA to mean theexcess emissions.

difference (or “delta”) between actual emissions that will occur in the future if the Board approves the 
Revised Project, and emissions that would occur in the future if all 2008 EIS/EIR mitigation measures 
could be fully complied with.

As is the case with “past excess emissions,” although not required by CEQA, the SEIR fully 
discloses “future excess emissions,” by presenting emissions levels under both the Revised Project and 
the “FEIR Mitigated Scenario.” (See Recirculated Draft SEIR table 3.1-9 (peak daily operational 
emissions under the Revised Project) and 3.1-10 (peak daily operational emissions under the FEIR 
Mitigated Scenario).) In addition, see Recirculated Draft SEIR Table 3.1-11 (which is updated on pages 
3-18 and 3-19 of the Final SEIR). As explained above, what NRDC refers to as “excess emissions” 
corresponds precisely to what the SEIR shows as the incremental difference between emissions under the 
Revised Project and emissions under the FEIR Mitigated Scenario. As is the case with “past excess 
emissions,” discussed above, the SEIR clearly compares future emissions under the Revised Project to 4

4 Appeal Letter, p. 3.
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future emissions under the FEIR Mitigated Scenario in Table MR 5-1 and Recirculated Draft SEIR Table 
3.1-11, thus plainly disclosing what NRDC calls “future excess emissions.”

THE SEIR’S 2008 BASELINE COMPLIES WITH CEQA AND AVOIDS 
UNDERSTATING THE SIGNIFICANCE OF REVISED PROJECT IMPACTS

B.

NRDC, however, is not content with the SEIR’s straightforward disclosure of “excess emissions” 
in tables comparing emissions under the Revised Project to emissions under the FEIR Mitigated Scenario. 
NRDC further demands that the SEIR use the FEIR Mitigated Scenario (or what NRDC terms “what 
would have been under the approved project with all mitigation implemented”) as the CEQA baseline, or 
point of comparison to the Revised Project for determination of significant impacts. (Appeal Letter, p. 3.) 
This suggested baseline approach is not required by CEQA, and more importantly (quite ironically), the 
“FEIR Mitigated Scenario” baseline approach demanded by NRDC would tend to understate, and in some 
cases vastly understate, the impacts of the Revised Project.

As explained in section 2.6.1.1 of the Recirculated Draft SEIR, CEQA provides that an EIR will 
normally assess the significance of a project’s impacts in comparison to a single, static, “existing 
conditions” baseline that consists of physical environmental conditions at or near the project site at the 
time CEQA review is commenced. An agency has discretion to use a different baseline (e.g., a baseline 
consisting of future conditions without the proposed approval), but an agency that elects to rely on a future 
baseline must support its decision with evidence that use of the “existing conditions” baseline would result 
in misrepresentation or understatement of project impacts. Because the purpose of a supplemental EIR 
(like the China Shipping SEIR) is to determine whether proposed changes to a previously reviewed project 
will result in environmental impacts that were not analyzed in the prior EIR, a supplemental EIR typically 
compares the impacts of a proposed change to a project baseline consisting of conditions at buildout of 
the previously reviewed project. The Draft SEIR employed a 2014 “existing conditions” baseline - that 
document described as the most realistic approximation of China Shipping terminal-buildout conditions 
existing at the time environmental review of the Revised Project commenced. In response to comments 
from NRDC and others asserting that use of a 2014 baseline ignored the period between the original 
project approval in 2008 and 2014, the Port issued the Recirculated Draft SEIR which employs a static 
2008 “existing conditions” baseline, which consists of actual environmental conditions as they existed at 
the earliest possible date before the period of mitigation non-compliance began (/. e., the same year in 
which the prior EIR was certified and the original project was approved). The SEIR identifies the impacts 
of the Revised Project as the incremental difference (or “delta”) between impact levels in the static 2008 
“existing conditions” baseline, and impact levels in various analysis years under the Revised Project 
(2012, 2014, 2018, 2023, 2030, 2036, and 2045). For the reasons discussed above, this baseline approach 
is fully compliant with CEQA.

However, NRDC demands that impact levels for the Revised Project be compared to a number of 
different past and future baselines - a series of baselines consisting of “FEIR Mitigated Scenario” 
conditions. Because FEIR Mitigated Scenario conditions are different for each past and future year (2012, 
2014, 2018, 2023, 2030, 2036 and 2045), NRDC’s demand to change the SEIR’s baseline would require 
the SEIR to determine the significance of Revised Project impacts in 2023 in comparison to a baseline 
describing FEIR Mitigated Scenario conditions in 2023, to determine the significance of Revised Project 
impacts in 2030 in comparison to a baseline consisting of FEIR Mitigated Scenario conditions in 2030,
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and so on. This approach would depart from the standard practice under CEQA of using a single, static 
“existing conditions” baseline year (as the SEIR does by using the 2008 baseline), and would replace it 
with at least seven different past and future baselines, with each baseline describing a different year’s 
conditions. NRDC cites no authority for the proposition that an SEIR is required to use multiple baselines 
consisting of conditions in past and future years.

NRDC’S ASSERTIONS THAT THE 2008 MITIGATION MEASURES ARE 
FEASIBLE CONTINUE TO LACK EVIDENTIARY OR LEGAL SUPPORT

C.

NRDC concedes that an agency may delete or modify a mitigation measure adopted in an initial 
EIR, although it asserts that a showing that the measure is infeasible is required.5 In doing so, NRDC 
mischaracterizes the purpose and scope of the SEIR process, which was initiated by the Port when certain 
mitigation measures had not been fully implemented due to technological, economic and operational 
challenges, as reported by China Shipping and Port staff, and the Port was required to revisit them to 
ensure that the mitigation measures imposed under this SEIR are feasible, effective and needed to address 
significant environmental impacts. Moreover, and in any event, there is substantial evidence in the SEIR 
and the record showing that the 2008 EIS/EIR mitigation measures that would be modified or deleted 
under the Revised Project are either infeasible or are not needed to reduce significant impacts. Once again, 
NRDC has failed to show otherwise, merely asserting that they are feasible without providing any 
evidence refuting the record in the SEIR

The Port's Determinations That Certain 2008 EIS/EIR Mitigation Measures Are 
Infeasible Are Supported By Evidence In The Record

NRDC argues that the Port has failed to show that “many” 2008 EIS/EIR mitigation measures 
meet the standard for economic infeasibility under CEQA. However, NRDC does not identify which 
particular measures it is complaining about. Furthermore, NRDC fails to acknowledge that a determination 
of infeasibility under CEQA does not necessarily require a determination of economic infeasibility but 
may also rest on evidence that measures are incapable of being accomplished in a successful manner due 
to environmental, legal, social or technological factors.

For example, although not identified in NRDC’s Appeal Letter, NRDC’s comments submitted on 
the Recirculated Draft and Final SEIRs challenged the Port’s determinations of infeasibility regarding 
2008 EIS/EIR mitigation measures AQ-9 (requiring 100% use of Alternative Maritime Power (AMP) by 
ships at berth), and AQ-10 (requiring 100% compliance with the Port’s Vessel Speed Reduction Program 
(VSRP)). However, the Port’s determination that those measures were infeasible was not based on 
primarily economic factors, but rather was based on detailed historical and current evidence showing that 
100% compliance with AMP or VSRP requirements has never been, and cannot now be, regularly 
achieved by any terminal in the San Pedro Bay Ports, due to practical constraints on ship operations at 
berth and at sea. Therefore, in place of those infeasible 2008 EIS/EIR measures, the Revised Project 
substitutes measures determined to be feasible based on historical and current evidence, requiring 95%

1.

5 Appeal Letter, p. 4, citing Napa Citizens for Honest Government v. Napa Cty. Bd of Supervisors (2001) 91 Cal.App.4th 342, 
359.
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compliance with AMP and VSRP. (See Responses to NRDC Comments II-A and II-B, in the Port’s letter 
to the Board dated October 8, 2019.)

In fact, the SEIR relied on economic infeasibility to reject only one 2008 EIS/EIR mitigation 
measure in its entirety (AQ-15, concerning yard tractors) and parts of one other measure (AQ-17, 
concerning other types of yard equipment). With respect to 2008 EIS/EIR Mitigation Measure AQ-15, 
Response to Comment NRDC-29 in the Final SEIR explains that:

As discussed in Section 1.2.4.2 of the Recirculated DSEIR, China Shipping informed 
LAHD that implementing MM AQ-15 was problematic because it would require replacing, 
almost immediately, all of the yard tractors originally purchased to meet the first phase of 
the mitigation measure with remaining useful life, with newer units to meet the second 
phase of the mitigation measure. This would result in stranded assets of equipment that 
retain operational usefulness. The details of this problematic situation are set forth in the 
letters the LAHD received from China Shipping that are cited by the commenter. As 
initially stated in the February 25, 2015 letter and confirmed in the March 25, 2015 letter, 
China Shipping and WBCT provided a detailed timeline of when the alternative-fueled 
yard tractors were purchased to meet the first engine requirement of MM AQ-15. The 
delivery dates for purchases were in 2004 for 54 units, 46 units in 2007, and then 56 units 
through July 21,2008. It is important to note that all 155 yard tractors purchased from 2004 
through July 8 2008 were the cleanest available at that time in order to comply with the 
ASJ and occurred while the 2008 EIR was still under CEQA review. The ASJ requirement 
essentially became the first phase of MM AQ-15. The second phase of the mitigation 
measure, requiring Tier 4 final engines by January 1, 2015, was approved when the EIR 
was certified on December 8, 2008. The last purchase of 23 yard tractors followed in 2011, 
and those units met the Tier 4 requirement.

As further explained in Response to Comment NRDC-29, the Port determined, based upon the 
estimated costs of the requirement to replace “stranded assets” with remaining useful life, that “[t]he 
estimated cost to replace all 155 yard tractors at once is approximately $17,000,000.” Since 2008 EIS/EIR 
Mitigation Measures AQ-15 was but one of fifty-two 2008 Mitigation Measures, nearly all of which 
required financial expenditure, the multimillion-dollar cost of that measure supports a determination that 
it was economically infeasible.

With respect to 2008 EIS/EIR Mitigation Measure AQ-17 (concerning yard equipment other than 
tractors), only certain requirements were determined economically infeasible. Rather, as explained in 
Response to Comment NRDC-29 in the Final SEIR, the requirement of measure AQ-17 to participate in 
a one-year electric yard tractor pilot project was not implemented for largely legal reasons: “[A]s stated 
in the measure, its timing was within one year of lease approval and a lease amendment approval did not 
occur (see Section 1.2.4.1 19 of the Recirculated DSEIR.” Furthermore, as also explained in Response to 
Comment NRDC-29, “[T]he original MM AQ-17’s requirement for an electric yard tractor demonstration 
has been replaced by a more comprehensive requirement in LM AQ-3 that the CS Terminal conduct a 
demonstration program with at least ten units of zero emission cargo handling equipment.”
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Additionally, with respect to the requirement of 2008 EIS/EIR Mitigation Measure AQ-17 to 
install electric-powered Rubber-Tired Gantries (RTGs), Response to Comment NRDC-28 in the Final 
SEIR explained that the determination of infeasibility was based on both legal and technological 
limitations:

The Recirculated DSEIR explained (Section 1.2.4.1) that the LAHD was not able to 
implement this part of the requirement because the timing of the measure was dependent 
on a lease approval. However, China Shipping did not agree to an amended lease to 
incorporate the provisions of the 2008 EIS/EIR, citing a variety of reasons involving costs, 
operational constraints, and stranded assets. Since the lease approval did not occur, the 
LAHD had no means of implementing the provisions of MM AQ-17. Accordingly, the Port 
has had no role in deciding what equipment WBCT chose to purchase and install, including 
RTGs that did not comply with the requirements of MM AQ-17. The Recirculated DSEIR 
referenced the correspondence between China Shipping and the LAHD on that issue 
(“LAHD 2017a”), and copies of that correspondence were provided to NRDC.

Response to Comment NRDC-28 further explains that installation of RTGs in many areas of the 
China Shipping terminal is not technologically feasible due to the physical layout of the existing terminal:

[T]he Recirculated DSEIR presents a detailed discussion of the constraints to installing 
electric-powered RTGs throughout the terminal (Section 2.5.2.1, p. 2-19). Briefly, most of 
the CS Terminal is characterized by short container stacking areas, which makes it 
necessary for the RTGs to move between stacks, rather than each RTG simply working one 
long stack. Electric RTGs are tied to their power trenches, so that moving from stack to 
stack is operationally cumbersome and inefficient. These constraints are the basis for why 
requiring all electric RTGs, as originally proposed in MM AQ-17 for the 2008 EIR/EIS, is 
infeasible.

The response further explained “As revised in the SEIR, MM AQ-17 requires that electric RTGs 
be installed in the one area of the terminal that has longer stacks (the “surcharge area”) and that hybrid 
units (e.g., EcoCranes™ ) replace the existing RTGs in the remainder of the terminal. Hybrid units are 
much cleaner than standard diesel units in terms of emissions, and furthermore are the cleanest feasible 
for this application, and CS indicated in the referenced correspondence that WBCT had purchased five 
such units (LAHD 2017, letter of March 25, 2015) to work in the non-electrified portion of the container 
yard.”

Moreover, as is evidenced in the expert opinion report by Ron Widdows that is attached to this 
Response, the required electrification of the RTG section of the China Shipping Terminal, which would 
be necessary to support the electric-powered RTGs required by 2008 Mitigation Measure AQ-17, is an 
impractical and uneconomic requirement. According to Mr. Widdows, this requirement is extraordinarily 
costly, would disrupt the operations of the terminal for quite some time, and would subject the tenant to 
uncompetitive costs. See also, attached Cost Scenarios for Expenditure on Mitigation Requiring 
Infrastructure for Electrified Equipment, identifying the cost of terminal electrification necessary to 
support the requirement for all-electric RTGs under 2008 Mitigation Measure AQ-17 at $33 million.
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The provisions of 2008 EIS/EIR Mitigation Measure AQ-17 that were determined economically 
infeasible were its requirements to purchase new yard equipment known as “toppicks,” “sidepicks,” and 
forklifts. The Recirculated Draft SEIR, at page 1-13, explained that China Shipping had purchased 
sufficient new cargo-handling equipment to fully comply with the ASJ requirement that, by 2004, all 
toppicks and sidepicks be equipped with diesel oxidation catalysts (DOCs) and use emulsified diesel fuel. 
2008 EIS/EIR Mitigation Measure AQ-17 additionally required that all cargo handling equipment 
(including toppicks, sidepicks, and forklifts) meet Tier 4 off-road or on-road engine standards. The 
Recirculated Draft SEIR explained that China Shipping later informed the Port that it had not complied 
with the Tier-4 requirements of Mitigation Measure AQ-17 since doing so would have required 
replacement of its new ASJ-compliant equipment, which retained considerable remaining useful life, by 
the purchase of 15 even newer Tier-4 toppicks, and 8 Tier-4 sidepicks. China Shipping informed the Port 
that the replacement of equipment (including toppicks, sidepicks, and forklifts) with remaining useful life 
with new Tier-4 equipment would have been prohibitively expensive. (Recirculated Draft SEIR, p. 2-19.) 
As is evidenced in the expert opinion report by Ron Widdows that is attached to this Response, mitigation 
measures requiring terminal operators conduct mass replacement of yard equipment with remaining useful 
life can be considered economically infeasible. See also, attached LAHD memorandum entitled 
“Equipment Replacement Schedules for Revised Project Mitigation Measures in the China Shipping 
Supplemental EIR,” dated December 19, 2019.

The Port’s Determination That The 2008 EIS/EIR Mitigation Measure Requiring 
LNG Trucks Is Infeasible, Is Supported By Evidence In The Record

NRDC incorrectly asserts that the LNG truck measure in the 2008 EIS/EIR (Mitigation Measure 
AQ-20) is feasible. As explained in Recirculated Draft SEIR section 1.2.4.2, only about 5% of the trucks 
operating at the ports of Los Angeles and Long Beach are LNG-fueled, and the possibility of requiring 
trucking companies to switch more of their fleets to LNG-fueled trucks to serve only the China Shipping 
Terminal is unlikely. Furthermore, as explained in Recirculated Draft SEIR section 2.5.2, various 
constraints (including the structure of the drayage industry as a whole, the technological limitations of 
LNG-powered trucks, and the additional costs associated with a requirement to use LNG trucks 
exclusively) make draying all of the China Shipping Container Terminal’s cargo by LNG-fueled trucks 
infeasible. The Final SEIR points out that the solution to the drayage truck issue must be industry-wide. 
For these reasons, and since even NRDC acknowledges that individual terminals have little or no role in 
or influence over drayage, which is managed by other parties (see Comment NRDC-27, and Response to 
Comment NRDC-36), Mitigation Measure AQ-20 is not feasible for implementation upon an individual 
terminal. The feasibility analysis is thoroughly documented and disclosed in the SEIR (e.g., Recirculated 
Draft SEIR Sections 1.2.4.2 and 2.5.2.2, Final SEIR Master Response 2: Zero- and Near-Zero-Emission 
Technologies, Master Response 3: Port-Wide Emissions Reduction Programs, and Responses to 
Comments SCAQMD-11, CFASE-2, NRDC-34, and NRDC-35) and the supporting record (e.g., the 
Port’s 2017 report, referenced in the SEIR, “Assessment of the Feasibility of Requiring Alternative- 
Technology Drayage Trucks at Individual Container Terminals”).

The Port of Los Angeles has been, and still is, one of the pioneers in moving the drayage industry 
towards cleaner trucks. The Port, together with the Port of Long Beach, have developed and implemented 
the Clean Truck Program, spent tens of millions of dollars on the LNG truck program, and are spending 
millions more on numerous zero- and near-zero emission drayage truck demonstration projects. That

2.
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program continues to evolve, as evidenced by the goals and specific measures set forth in the 2017 CAAP 
(see Response to Comment NRDC-35).

The Port’s Determination That The 2008 EIS/EIR’S Throughput Tracking 
Measure Is Unnecessary Is Supported By Evidence In The Record

3.

NRDC claims that throughput tracking is necessary to ensure compliance with mitigation 
measures. However, when the Board decided to certify the SEIR and approve the Revised Project, it also 
adopted the Supplemental Mitigation Monitoring and Reporting Program (MMRP), as required by Public 
Resources Code §21081.6. The Supplemental MMRP is designed to ensure compliance with the 
mitigation measures and lease measures adopted to avoid or lessen significant effects on the environment, 
and identifies the responsibilities of the City of Los Angeles Harbor Department, as lead agency, to 
monitor and verify project compliance with those mitigation measures and lease measures.

THE PORT’S MMRP COMPLIES WITH CEQAD.

NRDC’s call for an enhanced mitigation monitoring and enforcement program is not required 
under CEQA. When the Board decided to certify the SEIR and approve the Revised Project, it also adopted 
the Supplemental Mitigation Monitoring and Reporting Program (MMRP), as required by Public 
Resources Code § 21081.6. The Supplemental MMRP is designed to ensure compliance with the 
mitigation measures and lease measures adopted to avoid or lessen significant effects on the environment, 
and identifies the responsibilities of the City of Los Angeles Harbor Department, as lead agency, to 
monitor and verify project compliance with those mitigation measures and lease measures. Furthermore, 
when the Board acted to approve the Revised Project, it directed the Cargo and Industrial Real Estate 
Division to incorporate the mitigation measures and lease measures into the lease agreement with China 
Shipping. This action will comply with CEQA’s requirement that “[a] public agency shall provide the 
measures to mitigate or avoid significant effects on the environment are fully enforceable through permit 
conditions, agreements, or other measures. ? >6

THE BOARD’S STATEMENT OF OVERRIDING CONSIDERATIONS FULLY 
COMPLIES WITH CEQA

E.

As NRDC acknowledges, the lead agency’s decision to adopt a statement of overriding 
considerations is ultimately a policy decision to approve a project, despite significant environmental 
effects that cannot be mitigated. The Board carefully considered the policy implications of certifying the 
SEIR and Revised Project, including the comments made by NRDC and other members of the public. The 
Board also weighed the cost of not approving the Revised Project. For example, if the China Shipping 
Terminal cannot continue to operate, it could result in more than 800 jobs being displaced and could delay 
implementation of environmental protection measures. There was also evidence presented showing that, 
if the China Shipping Terminal had to be shut down, the containers would go to one of two terminals at 
the Port of Long Beach, one of which is automated, and, therefore, would have less jobs, and the other of 6

6 See Pub. Resources Code §21081.6(b).
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which would be more polluting.7 8 The Board’s careful consideration of the policy implications at issue was 
also reflected in the comments from individual Board members at the October 8, 2019 Board hearing.

Ultimately, the Board adopted the Statement of Overriding Considerations, finding that there were 
multiple overriding considerations sufficient to justify adoption of the Project and certification of the 
completed Final SEIR. While NRDC disagrees with the policy decision of the Board, that is no reason to 
set aside the Board’s decision. The Port respectfully requests that the City Council deny the appeal.

8

THE ASJ IS NOT RELEVANT TO THE COUNCIL’S CONSIDERATION OF 
THE SEIR

F.

Finally, NRDC has inserted a red herring into this appeal by claiming that certifying the SEIR will 
subject the Port to economic losses under the Amended Stipulated Judgment (ASJ) from the case NRDC, 
et al. v. City of Los Angeles, et al., Los Angeles Superior Court Case No. B070017. Disputes regarding 
the ASJ are not part of this proceeding, which concerns only whether SEIR complies with the requirements 
of CEQA.9

Although not relevant to this appeal, the Port also strongly disputes NRDC’s characterization of 
the ASJ. For example, NRDC tries to invoke the ASJ’s capacity limit, which provides that, during the 
interim period when operation of Phase I of the China Shipping Terminal was allowed under the ASJ, the 
annual capacity of additional container cargo to be offloaded and handled at Berth 100 shall not exceed 
328,000 TEUs per calendar year. If the container throughput exceeded the agreed-upon capacity, the Port 
was required to make an additional payment to the mitigation fund described in the ASJ of $30 per TEU 
in excess of the cap. However, the capacity limit only applied during the interim period when the China 
Shipping EIR was being prepared, and while any legal disputes between the Port and Petitioners regarding 
the new China Shipping EIR were resolved. Accordingly, the capacity cap ended when the Port certified 
the new China Shipping EIR in 2008 and Petitioners elected not to file a legal challenge to that document. 
NRDC’s efforts to resurrect the capacity cap in this current dispute are without merit and should be 
disregarded.

NRDC also cites to the Port’s waiver, several years ago, of the AMP requirement in the ASJ. That 
claim is not relevant to this appeal of the Board’s certification of the SEIR.

APPEAL RESPONSE TO SCAQMD LETTER APPEALING BOARD DECISION 
CERTIFYING SEIR AND APPROVING REVISED PROJECT

IV.

THE PORT ADOPTED ALL FEASIBLE MITIGATION MEASURESA.

SCAQMD contends that the SEIR does not implement all feasible mitigation measures, 
including air quality mitigation measures required by the 2008 EIR, removes and weakens the mitigation

7 See Transcript of 10/8/19 Board Hearing, p. 51, 1. 11 - p. 52,1. 10.

8 See Transcript of 10/8/19 Board Hearing, pp. 49-67.

9 See Eureka Citizens for Responsible Gov’t v. City of Eureka (2007) 147 Cal.App.4th 357, 371.



May 11,2020
Los Angeles City Council
Page 13 of 31

measures that the Port was responsible for implementing, and does not propose new mitigation measures 
to reduce the significant adverse air quality and health risk impacts resulting from the revised project. 
However, SCAQMD miscomprehends the purpose of the Revised Project, which is to propose 11 
feasible measures to replace measures identified in the 2008 EIS/EIR for the China Shipping Terminal 
that were not implemented, or not fully implemented, due to technological, economic and operational 
challenges, as reported by China Shipping and Port staff. The SEIR analyzed these changes in detail and 
its conclusions are supported by substantial evidence in the record. SCAQMD fails to show that the 
SEIR does not implement all feasible mitigation measures.

THE PORT WILL ENSURE ENFORCEABILITY OF ALL ADOPTED 
MITIGATION MEASURES

B.

SCAQMD continues to contend the Final SEIR does not bind the tenant to mitigation measures 
or lease measures, and the Final SEIR violates CEQA because it does not include a binding and 
enforceable agreement with the tenant that the measures will be imposed. In its Appeal Letter to the 
Board, SCAQMD suggested the lease amendment that enforces the measures should be part of the 
project for the Board to consider at the same time as certification of the Final SEIR. SCAQMD’s 
argument misunderstands the SEIR’s role at this stage in the project process. This comment was 
addressed in the Response to Comments in the Final SEIR. As required under CEQA, the SEIR will be 
used by the Port, as the lead agency under CEQA, to make decisions regarding the future operation of 
the Revised Project. Now that the Board has determined, based on the SEIR, that these changes to the 
mitigation measures are feasible and appropriate, the Board has directed Port staff to amend the lease for 
operations at Berths 97-109 to include those measures, and the amended lease will be brought before the 
Board for consideration.

In its Appeal Letter, SCAQMD cites to the tenant’s October 7, 2019 letter to the Board to argue 
that “it is anticipated that the tenant will not agree to amend the lease agreement to implement the 
required mitigation measures due to the operational, commercial and financial feasibility concerns.” 
SCAQMD asserts that this means that the revised mitigation measures that constitute the Revised 
Project “do not meet the requirements of CEQA for enforceable mitigation measures.”
(SCAQMD Appeal Letter, p. 4, citing CEQA Guidelines Sections 15091(a) and (d) and 15126.4.(a)(2).) 
SCAQMD is incorrect, inasmuch as the cited CEQA Guidelines provide that mitigation must be 
enforceable “through permit conditions, agreements, or other legally binding instruments.” CEQA 
Guidelines section 15126.4(a)(2); see also CEQA Guidelines section 15091(d).) The mitigation 
measures that constitute the Revised Project fully satisfy this requirement of CEQA, since they are 
proposed as legally binding requirements of a new lease to be negotiated with China Shipping. If there is 
ultimately no new lease, that will not mean that the SEIR violated CEQA by failing to identify 
enforceable mitigation measures; it will simply mean that the Revised Project will not be implemented.

Furthermore, the tenant’s letter, rather than indicate that it would not comply with a new lease, 
merely raised issues regarding who is financially responsible for the revised mitigation measures under 
such a lease. In other words, this is a negotiation issue for the Port, not an issue of the SEIR’s 
compliance with CEQA. The lease amendment process is separate action within the Port’s authority, 
subject to the negotiation process and the Port’s leasing policy. Now that the Board has certified the 
SEIR and approved the Revised Project (and subject to the current appeals to the City Council), the Port
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is proceeding with negotiating the lease with the tenant. Once the lease is finalized, the Port will ensure 
that the mitigation measures in the new lease are implemented and enforced. The Port was unable to do 
so with the prior mitigation measures in the 2008 EIR because those measures could not be fully 
implemented due to technological, economic and operational challenges, as reported by China Shipping 
and Port staff. The entire purpose of the SEIR was to identify, analyze and adopt new or revised 
mitigation measures that could be implemented, operationally, technologically and economically. The 
Board found that the mitigation measures in the Revised Project are feasible and can be implemented. 
Again, once the lease is finalized, the Port will ensure that the mitigation measures in the new lease are 
implemented and enforced.

THERE IS NO LEGAL OR FACTUAL BASIS FOR ESTABLISHMENT OF A 
MITIGATION FEE PROGRAM

C.

SCAQMD repeats its prior recommendation that the Port establish a mitigation fee program “to 
implement the required mitigation measures to reduce the project’s criteria pollutants emissions if the 
tenant does not agree to amend the lease agreement to incorporate the Board-adopted mitigation 
measures for implementation.” (SCAQMD Appeal Letter, p. 4.) CEQA does not mandate specific 
requirements for a mitigation program, but rather provides substantial flexibility to lead agencies, such 
as the Port, to adopt monitoring and reporting programs and tailor them to specific projects. As 
discussed in the Final SEIR, and the Findings for the Revised Project, Mitigation fee programs are not 
required by CEQA to be included as enforcement or alternative mechanisms in a mitigation program, 
and the Port does not agree that a fee or penalty for non-compliance would be effective mitigation 
designed to minimize the Revised Project’s significant environmental impacts (Public Resources Code 
§§ 21002.1(a), 21100(b)(3).)

In general, in its discretion as a lead agency and as a party negotiating leases, the Port does not 
consider a mitigation fee as a “back up” or “alternative” means of compliance with physical mitigation 
measures to be good policy. For this reason, as noted in the Final SEIR and the Findings, LAHD’s 
leasing policy does not include any provisions for penalties or fees associated with non-compliance with 
mitigation measures or environmental standards. (Final SEIR, Response to Comment CFASE-9; 
Findings of Fact and Statement of Overriding Considerations, Section 3.4.) Rather, the leasing policy 
requires tenants to comply with all applicable environmental standards, which would include the 
required mitigation measures imposed by the lease. Adopting a port-wide policy to change this 
approach to monitoring and enforcing mitigation would require negotiations to amend the leases with all 
terminals, many of which do not have imminent lease extensions, and would potentially require further 
CEQA review. Without the adoption of a general leasing policy permitting the approach, imposition of 
such a fee in the lease of a single terminal, such as the China Shipping Terminal, would place it at a 
competitive disadvantage and lead to economic infeasibility for that location. The Port does not believe 
this is sound leasing policy.

Furthermore, there is no evidence that a mitigation fee program would further mitigate 
significant environmental effects of the Revised Project that are not already being addressed by other 
mitigation measures. A penalty for non-compliance with mitigation measures would not, by itself, 
constitute adequate or effective mitigation under CEQA unless it were tied to other mitigation that 
would have the practical effect of reducing or avoiding significant environmental impacts. (See
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California Clean Energy Comm. v. City of Woodland (2014) 225 Cal.App.4th 173, 197 [fee to offset 
urban decay impacts was not tied to any specific mitigation].) In other words, the mitigation fee must 
actually mitigate an impact not currently mitigated; this has not been shown here. Indeed, as pointed on 
in the Final SEIR, there is a concern that imposing such a requirement may result in lesser mitigation.
As explained in the Final SEIR and the Findings, a mitigation fee penalty, if too low, would encourage 
non-compliance with the mitigation measures they are intended to enforce, as an operator could opt to 
pay the penalty rather than comply with the mitigation measure. (Final SEIR, Response to Comment 
CFASE-9; Findings of Fact and Statement of Overriding Considerations, Section 3.4) On the other hand, 
if a mitigation fee were high enough to discourage a choice to pay it rather than comply with mitigation 
that would reduce environmental impacts, the fee would be subject to constitutional challenge as an 
exaction disproportionate to the burden of the impacts to be mitigated and would be legally or 
practically infeasible. A mitigation measure must have an essential connection with the significant 
impact of the project, and the measure must be roughly proportional to the project impact to be 
mitigated (State CEQA Guidelines Section 15126.4(a)(4)(A)-(B)). As noted in the Findings, 
commenters have provided no indication of how the suggested penalties or fees could be implemented in 
a manner proportional to the environmental impact. (Findings of Fact and Statement of Overriding 
Considerations, Section 3.4.)

For these similar reasons, LAHD does not consider feasible SCAQMD’s recommendation, in its 
prior comments on the Final SEIR, that “[o]ne mechanism for the LAHD to implement the mitigation 
measures could be through a mitigation fee program to incentivize and accelerate turnover of trucks and 
cargo handling equipment to be zero emissions and make that program available to all tenants at the Port 
of Los Angeles (Port), including China Shipping.” (SCAQMD comments on the Final SEIR, dated 
October 4, 2019, p. 3.) LAHD’s Tariff contains no provision for such penalties or fees, and is unsuitable 
for imposing them on a single terminal, since the Tariff applies generally to all terminals at the Port. 
Alternatively, a Port-wide mitigation fee program via an amendment to the Tariff cannot feasibly be 
imposed in connection with environmental review and approval of the Revised Project for the China 
Shipping Container Terminal, as such a fee program would require supporting factual and legal 
determinations (including, potentially, further CEQA compliance) that the SEIR, which did not evaluate 
mitigation compliance Port-wide, does not and cannot provide, and would require demonstration of a 
nexus between such a measure and the impact at that terminal. Moreover, the LAHD, along with the 
Port of Long Beach, has already adopted the 2017 Clean Air Action Plan (CAAP) Update, which 
provides a comprehensive program for reduction and control of environmental impacts throughout the 
San Pedro Bay Ports, and which would render a Port-wide mitigation fee program derived from this 
SEIR, if it were even possible, both redundant and unnecessary.

In short, CEQA does not require the Port to impose a penalty or mitigation fee for non
compliance with mitigation measures. The Port will ensure that the Board-adopted mitigation measures 
identified in the SEIR are implemented and enforced through the lease agreement and a mitigation and 
monitoring program, as required under CEQA. As discussed above, the prior mitigation measures from 
the 2008 EIR were not implemented or enforced because those measures could not be fully implemented 
due to technological, economic and operational challenges, as reported by China Shipping and Port staff. 
The mitigation measures in the Revised Project do not suffer from those problems.
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APPEAL RESPONSE TO CARB LETTER APPEALING BOARD DECISION 
CERTIFYING SEIR AND APPROVING REVISED PROJECT

V.

THE SEIR’S ANALYSIS OF AIR QUALITY IMPACTS IS CONSISTENT WITH 
THE SCAQMD’S COMMUNITY EMISSIONS REDUCTION PLAN FOR THE 
WILMINGTON-CARSON-WEST LONG BEACH COMMUNITY

A.

An EIR Is Not Required To Discuss Inconsistencies With Any Plan That Has Not 
Yet Been Formally Adopted; Nonetheless, The Revised Project Is Consistent With 
The Community Emissions Reduction Plan For The Wilmington-Carson-West 
Long Beach Community

1.

CARB’s Appeal Letter presents background information identifying the Wilmington-Carson- 
West Long Beach area as a disadvantaged community due to high levels of air pollution. It also 
describes the provisions of AB 617 that have resulted in that community being included in the 
Community Air Protection Program and its associated air monitoring program. CARB’s Appeal Letter 
then states that the SCAQMD “has prepared and approved an emissions reduction plan for the 
community,” and that CARB will consider that plan for its approval at an upcoming meeting on March 
16, 2020. The website citations in CARB’s Appeal Letter suggest that the plan being referenced is the 
“Community Emissions Reduction Plan Wilmington, Carson, West Long Beach September 2019 Final” 
(https://www.aqmd.uov/doC5/defaull-source/ab-617-ab-134/steerinii-committees/wilmineton/cerp/tinal- 
cerp-wcwlb.pdf?sfvrsn=8), hereinafter the CERP. CARB’s Appeal Letter claims that “CEQA requires 
that LAHD’s consideration of the Revised Project is consistent with SCAQMD’s approved emissions 
reduction plan. If LAHD’s approval of the Revised Project is inconsistent with this plan, then LAHD 
must disclose the inconsistency and any associated impacts with the inconsistency, and adopt all feasible 
mitigation measures to mitigate such inconsistencies.” As the basis of these legal allegations, CARB’s 
Appeal Letter cites 14 CCR section 15125(d), otherwise known as CEQA Guidelines section 15125(d).

CARB’s Appeal Letter misstates the requirements of CEQA and Guidelines section 15125(d). 
Section 15125(d) requires that an EIR “shall discuss any inconsistencies between the proposed project 
and applicable general plans, specific plans and regional plans.” This provision, however, does not 
require the SEIR to discuss the CERP, for at least three reasons.

First, the requirement of Guidelines section 15125(d), to discuss inconsistencies with 
“applicable” plans, means that an EIR is not required to discuss inconsistencies with any draft plan that 
has not yet been formally adopted. (Chaparral Greens v. City of Chula Vista (1996) 50 Cal.App.4th 
1134, 1145 n7.) The CERP was not adopted by SCAQMD until September 6, 2019, and still has not 
been approved by CARB as of the date of CARB’s Appeal Letter. Therefore, the CERP did not qualify 
as an “applicable” plan under Guideline section 15125(d) at the time the recirculated Draft SEIR was 
released in May 2019, or at the time the Final SEIR was completed and posted online on September 5, 
2019.

Second, because section 15125(d) only requires an EIR to discuss “inconsistencies” with 
applicable plans, no analysis is required in an EIR if the lead agency determines that a project is 
consistent with relevant plans. (See The Highway 68 Coalition v. County of Monterey (2017) 14

https://www.aqmd.uov/doC5/defaull-source/ab-617-ab-134/steerinii-committees/wilmineton/cerp/tinal-cerp-wcwlb.pdf?sfvrsn=8
https://www.aqmd.uov/doC5/defaull-source/ab-617-ab-134/steerinii-committees/wilmineton/cerp/tinal-cerp-wcwlb.pdf?sfvrsn=8
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Cal.App.5th 883, 894; see also North Coast Rivers Alliance v. Marin Mun. Water Dist. (2013) 
216Cal.App.4th 614, 632). Furthermore, CEQA affords deference to the lead agency that is preparing an 
EIR to determine whether a project is or is not consistent with an applicable plan. (See The Highway 68 
Coalition, supra, at 896.)

Here, even if the CERP qualified as an “applicable” plan under Guideline section 15125(d), there 
would be no requirement for the SEIR to discuss it, since LAHD has concluded that the Revised Project 
is consistent with the CERP. The relevant portion of that plan is contained in Chapter 5: Actions to 
Reduce Air Pollution Emissions or Exposures. Section 5c of that chapter outlines three priorities for 
reductions from port sources: 1) implementation of zero-/near-zero-emissions technologies through 
incentives and regulation; 2) targeted or enhanced enforcement of existing CARB regulations; and 3) 
detection of leaks from oil tankers. The first two are relevant to the Revised Project and are considered 
in this Response, but the third is completely unrelated to the activities of the China Shipping Terminal, 
which would not accommodate berthing of oil tankers. The CERP then describes ongoing emissions 
reduction efforts, including the SCAQMD-Ports Mobile Source MOU, CARB regulations, and the 
Ports’ Clean Air Action Plan (CAAP), and acknowledges some of the additional efforts by the Ports, 
such as demonstration and pilot projects. Finally, the CERP identifies three specific actions to be 
undertaken by the responsible entities, i.e. CARB, the SCAQMD, and the Ports.

Action 1 addresses oil tanker leaks and, as mentioned above, is not relevant to the Revised 
Project. Under Action 2: Reduce Emissions from Ships and Harbor Craft, the Ports’ identified 
responsibility is to “work with South Coast AQMD to conduct outreach and education regarding new 
technologies and fuels available to reduce emissions in the operation of oceangoing vessels.” As the 
SEIR states (Recirculated Draft SEIR Section 3.1.3.5), the Revised Project would be subject to the 
requirements of the CAAP, and reducing vessel emissions is a key component of the CAAP. The SEIR 
specifically cites the CAAP (Recirculated Draft SEIR Section 3.1.3.5) and describes the various CAAP 
measures and programs that address vessel emissions. Sections 1.6 (Green Ship Incentives) and 1.7 
(Clean Ship Program) of the 2017 CAAP Update summarize the various incentive, advocacy, outreach, 
and research programs that the Ports are already actively engaged in related to ocean-going vessel 
emissions reductions. SCAQMD has been involved in these efforts through its involvement in the 
CAAP, and the CAAP itself commits the Ports to engage with the public, industry, and regulatory 
partners such as SCAQMD and CARB as they implement CAAP programs (e.g., CAAP Section 1.1 
Clean Trucks Program).

Under Action 3: Reduce Emissions from Port Equipment (Cargo Handling Equipment) and 
Drayage Trucks, the Ports’ identified responsibilities are 1) “solicit input from the CSC [Community 
Steering Committee] on when and where drayage-offs are occurring and conduct targeted enforcement 
sweeps based on the input” and 2) “implement the Clean Truck Program and clean cargo handling 
equipment purchasing program as described in the CAAP (based on feasibility assessments for trucks 
and cargo handling equipment and truck rate study).” The first responsibility involves soliciting input 
and conducting “enforcement sweeps” directed at dray-offs. In a dray-off, a container is picked up at a 
marine terminal by a drayage truck complying with State emissions law requirements for drayage trucks, 
but transferred to a non-compliant drayage truck for onward transport. LAHD, through its Tariff, has 
prohibited the transfer of cargo originating from or destined for Port property to be moved to drayage 
trucks that do not comply with State emissions law requirements for drayage trucks under the CARB
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Drayage Truck Rule and/or the CARB Truck and Bus Rule (as applicable) and conducts enforcement 
within its Harbor District jurisdiction. The second responsibility merely assigns the Port the duty of 
implementing the CAAP, which the LAHD has already committed to do, as was acknowledged in the 
SEIR (Recirculated Draft SEIR Section 3.1.3.5).

An EIR’s discussion under Guidelines section 15125(d) must cover inconsistencies with an 
applicable plan as it exists, but need not extend to speculate upon potential inconsistencies that might 
arise as a result of future actions an agency may take in interpreting or implementing its plan. (Banning 
Ranch Conservancy v. City of Newport Beach (2012) 211 Cal.App.4th 1209, 1234). Therefore, in the 
absence of more detail in the CERP regarding what specific actions are expected of the Ports in 
implementing the CERP, LAHD concludes that the Revised Project, in implementing CAAP 
requirements, would be consistent with the CERP, and therefore that consistency with the CERP was not 
required to be discussed in the SEIR.

Finally, even if the CERP were an “applicable” plan, and even if LAHD were to determine the 
Revised Project to be inconsistent with the CERP, the CARB Appeal is mistaken in asserting that 
LAHD would be required by CEQA to treat any inconsistency with the CERP as a significant impact, or 
that LAHD adopt feasible mitigation to address such inconsistencies (See Joshua Tree Downtown Bus. 
Alliance v. County of San Bernardino (2016) 1 Cal.App.5th 677, 695.).

Beyond Emissions Reductions Initiatives Alone, The Port Has Created Port-Wide 
Programs Designed To Provide Benefits to Disadvantaged Communities

2.

CARB’s Appeal Letter urges the City Council to ensure that the Revised Project does not 
adversely impact neighboring disadvantaged communities. As stated in the Final SEIR in LAHD’s 
Response to Comment NRDC-42 (in page 2-93 of Final SEIR, Chapter 2), LAHD is committed to 
addressing impacts created by Port operations on surrounding communities and their residents. The 
Harbor Community Benefit Foundation (HCBF) is a nonprofit organization that was created in 2011 as a 
result of the settlement known as the “Tra-Pac Memorandum of Understanding” in which the Port 
agreed to establish a trust fund, known as the Port Community Mitigation Trust Fund (PCMTF), to 
alleviate the effects of environmental and public health impacts of its business operations on the 
community. According to HCBF’s website, approximately $6.3 million in funding has been distributed 
in grants to 71 community organizations (https://hcbf.org/arants/cb-grants/). The HCBF has funded a 
variety of projects related to air quality, health risk, and land use.

In addition, the LAHD contributes 10 percent of its operating income annually in local public 
infrastructure improvement projects. The Port has already invested $600 million between 2005 and 
2015, and will invest another $400 million between 2015 and 2025, through the Public Access 
Investment Plan, for a total investment of $1 billion dollars. Funding is used to maintain existing and 
new public access projects, as well as provide public benefit programs. A listing of waterfront 
developments and community enhancement projects in the community of Wilmington can be found at 
https://www.lawaterfront.org/invest. The Plan also provides Port-related community programs such as 
educational and workforce development programs (e.g. ILWU training center and International Trade 
Education Programs renamed EXP).

https://hcbf.org/arants/cb-grants/
https://www.lawaterfront.org/invest
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CARB’S ASSERTIONS THAT THE 2008 MITIGATION MEASURES ARE 
FEASIBLE LACK EVIDENTIARY OR LEGAL SUPPORT

B.

CARB’s Appeal Letter takes issue with four of the mitigation measures and one lease measure in 
the Revised Project that were evaluated in the SEIR: MM AQ-10 (Vessel Speed Reduction Program), 
MM AQ-15 (Yard Tractors), MM AQ-17 (Cargo-Handling Equipment), MMAQ-20 (Drayage Trucks), 
and LM AQ-3 (Demonstration of Zero Emissions Equipment). The four mitigation measures represent 
revisions of the measures imposed on the China Shipping Terminal in the 2008 EIR, and the lease 
measure represents a more comprehensive requirement for zero-emission demonstration projects than 
what was in the 2008 EIR. As addressed below measures, there is substantial evidence in the SEIR and 
the record showing that the 2008 EIS/EIR mitigation measures modified or deleted under the Revised 
Project are either infeasible or are not needed to reduce significant impacts.

MM AQ-10, as set forth in the Final SEIR, requires that oceangoing-vessels (OGVs) calling at 
the China Shipping Terminal achieve 95% compliance with the Vessel Speed Reduction Program 
(VSRP) out to the program’s 40 nautical mile boundary (the 2008 EIR required 100% compliance). 
CARB asserts that because a compliance rate of 99% was achieved in selected recent years, there is no 
reason not to require 100%. However, the SEIR explained in detail why 100% compliance is an 
unrealistic requirement for a variety of operational reasons (Recirculated Draft SEIR Section 2.5.2.1). 
These points were reiterated in the Final SEIR in LAHD’s Response to Comment SCAQMD-14 (in page 
2-36 of Final SEIR, Chapter 2), since SCAQMD made essentially the same comment on the 
Recirculated Draft SEIR. CARB’s assertion that 100% compliance is feasible, with no supporting data 
or analysis, does not invalidate the SEIR’s conclusion that the 2008 EIR’s requirement of 100% 
compliance is infeasible.

MM AQ-9 requires that 95% of oceangoing-vessels (OGVs) calling at the China Shipping 
Terminal use AMP or an approved alternative emissions control technology while hoteling at the Port. 
CARB asserts that because a compliance rate of 99% was achieved in selected recent years, there is no 
reason not to require 100%. CARB believes Berths 97-109 have sufficient AMP to meet a 100% use rate 
for vessels equipped with shore power capabilities. LAHD agrees that the China Shipping Terminal has 
enough AMP capacity to service all AMP-capable vessels that call at the terminal, allowing for the 
specified exemptions. That is, in fact, what MM AQ-9 requires. The issue, as detailed in the SEIR (e.g., 
Recirculated Draft SEIR Section 2.5.2.1 and FSEIR Responses to Comments CFASE-5, SCAQMD-13, 
and NRDC-23), is that 100% compliance by all vessels with the requirement to use AMP or an 
alternative technology is an unrealistic requirement for a variety of operational reasons. These reasons, 
which are already acknowledged in CARB’s At-Berth Regulation, include third-party vessels not 
equipped to use AMP, and emergencies and equipment breakdowns. An additional factor is the 
occasional unavailability of enough alternative emissions control units or the incompatibility of those 
units with a particular vessel configuration, both of which have already occurred (see Response to 
Comment CFASE-5). CARB’s comment letter does not offer any evidence that 100% compliance by all 
vessels is feasible, and the SEIR demonstrates why it is not. As a note, the 2008 EIR’s MM AQ-9 
required 100% of China Shipping vessels to use AMP while at berth, whereas MM AQ-9 in the FSEIR, 
although requiring 95% compliance, applies to aft vessels calling at the CS Terminal. Because an 
appreciable portion of the vessels calling the terminal are operated by entities other than China Shipping, 
this revision is likely to result in greater emissions reductions than would occur under the original
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requirement. With regard to incentivizing CS to bring the cleanest vessels to the China Shipping 
Terminal, the FSEIR (Master Response 3) summarizes the Port’s on-going efforts, through the 
Environmental Ship Index, various outreach programs, and technology advancement projects, to 
incentivize vessel operators to deploy their cleanest vessels to San Pedro Bay liner services.

MM AQ-15 was revised from the measure set forth in the 2008 EIR to require more stringent 
emissions standards for yard tractors. The revision reflects the improvements in engine technology that 
have occurred in the intervening years. Despite this strengthening of the measure, however, numerous 
commenters demanded that the measure require the China Shipping Terminal to convert to 100% 
electric-powered yard tractors in the near future — in the case of the CARB comment, at the time of 
execution of the new lease amendment. CARB’s demand ignores the extensive discussions in the 
Recirculated Draft SEIR (Sections 2.5.2.1 and 3.1.4) and the Final SEIR (Chapter 2) documenting that 
electric-powered yard tractors are not yet a proven technology that a terminal can be required to employ. 
The evidence in the record includes an up-to-date review of zero-emissions technology performed 
especially for the Final SEIR and the analyses in the 2017 CAAP Update, and is presented in several 
responses to comments in the Final SEIR (e.g., Master Response 2: Zero- and Near-Zero-Emission 
Technologies and Responses to Comment SCAQMD-15 and NRDC-29). The Final SEIR also discussed 
the inadvisability of requiring unproven technologies as CEQA mitigation (Response to Comment 
SCAQMD-3) and pointed out that several lease measures and the CAAP advance the Port’s goal of 
converting the China Shipping Terminal to zero-emissions yard tractors by 2030. Finally, as described 
above (Section III.C. 1), the LAHD determined that the immediate replacement of all of the yard tractors 
at the CS Terminal would be infeasible on economic grounds.

MM AQ-17 establishes a schedule for replacing various types of cargo-handling equipment 
(CHE) with cleanest-available units within five years of lease execution. The revised measure differs 
from the measure in the 2008 EIR in requiring Tier-4 compliant engines in heavier equipment and zero- 
emissions technology in certain light-duty equipment for which such technology is commercially 
available, and in modifying the original requirement that all rubber-tired gantry cranes (RTGs) be 
converted to all-electric technology to reflect actual conditions in the China Shipping Terminal (see 
Section III.C. 1 of this response for additional detail). CARB’s Appeal Letter demands that all CHE be 
converted to zero-emission technology within one year of lease execution, but does not present any 
evidence that zero-emissions heavy-duty forklifts and top handlers, which comprise the bulk of the 
terminal’s CHE, are commercially available for large-scale deployment, mentioning only low-tonnage 
forklifts (already included in MM AQ-17) and RTGs. As in the case of MM AQ-15, CARB’s demand 
ignores the extensive discussions in the Recirculated Draft SEIR (Sections 2.5.2.1 and 3.1.4) and the 
Final SEIR (Chapter 2) documenting that, with few exceptions, electric-powered CHE are not yet 
proven technology that a terminal can be required to employ. The evidence in the record includes an up- 
to-date review of zero-emissions CHE technology performed especially for the Final SEIR and the 
analyses in the 2017 CAAP Update, and is presented in several responses to comments in the Final SEIR 
(e.g., Master Response 2: Zero- and Near-Zero-Emission Technologies and Responses to Comment 
SCAQMD-15, CFASE-10, CFASE-12, and NRDC 29 through NRDC-32). The Final SEIR also 
discussed the inadvisability of requiring unproven technologies as CEQA mitigation (Response to 
Comment SCAQMD-3) and pointed out that several lease measures and the CAAP advance the Port’s 
goal of converting the China Shipping Terminal to zero-emissions CHE by 2030.
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With respect to MM AQ-20, CARB’s Appeal Letter states that, “LAHD should not remove 
mitigation measures that reduce public exposure to air pollution.” As described in detail in Section
III.C.2 of this Appeal Response, the SEIR thoroughly documents and discloses the infeasibility of 
requiring drayage trucks serving the CS Terminal to be 100% LNG-fueled. CARB does not offer any 
evidence to refute, or even cast doubt on, the SEIR’s conclusion that no feasible substitute mitigation is 
available to replace MM AQ-20.

CARB suggests that LM AQ-3 include a provision that China Shipping be required to pay into a 
SCAQMD-managed fund that would develop zero-emission technologies that China Shipping would 
then be required to implement. As described at length in Section IV. C of this Appeal Response, LAHD 
considers that such a mitigation fee program is both unworkable from an institutional standpoint and 
does not constitute adequate and effective mitigation under CEQA.

APPEAL RESPONSE TO ATTORNEY GENERAL LETTER RECOMMENDING 
BOARD CERTIFICATION OF SEIR AND OF APPROVAL OF THE REVISED 
PROJECT BE OVERTURNED

VI.

A. RESPONSE TO BACKGROUND SECTION

The 2008 EIR Included Mitigation That Was Not and Still Is Not Feasible1.

The introductory section of the Attorney General’s letter states that: “Due to the Port’s 
acknowledged failure to implement these mitigation measures, the China Shipping Project’s impacts on 
air quality and public health have continued for more than a decade without the implementation of all 
feasible mitigation.” (AG Letter, p. 5.) This statement is not true. The SEIR’s re-evaluation of the 
mitigation measures in the Revised Project, based on feasibility, availability of alternative technologies, 
and the actual need, has indicated that some measures are unnecessary, others have been superseded by 
advances in technology, and still others need to be modified to ensure their feasibility and 
implementation. The SEIR analyzes certain changes to those measures and discloses the impacts of 
those potential changes, as they would affect the physical environment and operations at the China 
Shipping Container Terminal. The SEIR also examines whether there are any additional feasible 
mitigation measures that could be adopted to address such impacts. Moreover, as the Recirculated 
DSEIR explained in detail, at least one of the measures, AQ-20 (LNG Trucks), was never feasible. The 
Attorney General’s letter offers no credible evidence or argument to the contrary. These points are 
discussed in greater detail below.

The Port Is Committed to Addressing Impacts Created by Port Operations on 
Surrounding Communities

2.

The Attorney General’s letter states that many communities in the cities located closest to the 
China Shipping Terminal are “low income communities and communities of color that are already 
exposed to disproportionately high amounts of air pollution.” (AG Letter, p. 5.) Section V.A.2 of this 
Appeal Response summarizes the information on this issue presented in the SEIR and the Port’s various 
community-related programs aimed at addressing impacts created by Port operations on surrounding 
communities and their residents.
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THE SEIR FULLY JUSTIFIES THE REVISIONS TO MITIGATION MEASURES 
THAT CONSTITUTE THE REVISED PROJECT

B.

The Attorney General first argues that the SEIR fails to provide substantial evidence supporting 
the revision and removal of air quality mitigation measures and does not impose all feasible mitigation. 
(AG Letter, p. 6.) Specifically, the Attorney General argues that “the Port did not include Mitigation 
Measure AQ-20 [LNG Drayage Trucks] in the SEIR, failed to show that it is infeasible, and failed to 
replace it with an alternative measure. (See Napa Citizens, supra, 91 Cal.App.4th 342, 359.) In addition, 
the Port weakened mitigation measures adopted in the 2008 EIR (AQ-9, AQ-10, AQ-15, AQ-16, and 
AQ-17) and failed to show that the revised measures represent all feasible mitigation.” (AG Letter, p. 7.)

Under CEQA, if an agency wants to modify or delete a mitigation measure adopted when a 
project was approved, it must review the continuing need for it, give a legitimate reason for making the 
change and support those reasons with substantial evidence. (Napa Citizens for Honest Govt. v. Napa 
County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 359; Katzeffv. Department of Forestry & Fire 
Protection (2010) 181 Cal.App.4th 601, 614; Mani Bros. Real Estate Group v. City of Los Angeles 
(2007) 153 Cal.App.4th 1385, 1388.) If the agency proposes to delete a mitigation measure that it 
previously adopted for a significant environmental impact, then the agency must find that the measure is 
infeasible and adopt a statement of overriding considerations. (Napa Citizens, supra, 91 Cal.App.4th at 
359.) The Attorney General concedes these points of law. (See AG Letter, p. 6.) However, the Attorney 
General incorrectly asserts that the Napa Citizens decision requires an agency to replace a deleted 
mitigation measure “with an alternative measure.” (AG Letter, p. 7.) Nothing in Napa Citizens includes 
such a requirement. (See Napa Citizens, supra, 91 Cal.App.4th at 359.) Moreover, such a requirement is 
contrary to CEQA, if there are no feasible alternative measures available.

The Attorney General’s factual arguments fare no better and ignore the evidence in the SEIR.
The Attorney General’s assertion that the Port failed to show that MM AQ-20 (LNG Trucks) was 
infeasible ignores the extensive discussion in the SEIR demonstrating why a terminal-specific measure 
involving drayage trucks was infeasible in 2008, and is still infeasible today. This point is discussed in 
greater detail below and in response to NRDC’s appeal letter above, in Section III.C.2 of this Appeal 
Response.

The Attorney General’s assertion that the SEIR “weakened” the 2008 measures (AG Letter, pp. 
6-7) is also inaccurate. In fact, AQ-9 (AMP), by including all vessels rather than only China Shipping 
vessels, is likely to result in greater reductions of at-berth emissions than the 2008 measure. The revision 
of AQ-10 (Vessel Speed Reduction) does not weaken the measure but rather makes it feasible by 
acknowledging the realities of vessel operation. Revised measures AQ-15 and AQ-17, by incorporating 
newer engine technology such as ultra-low NOx yard tractors and electric 5-ton forklifts, actually 
strengthen the 2008 measures. Measure AQ-16 (Railyard CHE) is not included in the Revised Project 
because it is actually indistinguishable from AQ-17. These issues are discussed in greater detail below 
and in the SEIR (Recirculated DSEIR Section 2.5.2.1), and in the responses to the NRDC and CARB 
appeal letters above (Sections III and V of this Appeal Response).

Further, the Attorney General’s contention that the SEIR did not show that the revised measures 
represent all feasible mitigation is also incorrect. As discussed in the response to NRDC’s appeal
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(Section III.C of this Appeal Response), Mitigation Measures AQ-15 (Yard Tractors) and AQ-17 
(Container Yard CHE) were carefully crafted to incorporate the most expeditious introduction of new 
technology into the CHE fleet consistent with economic feasibility. The rationale for the measures was 
fully explained in the Recirculated Draft SEIR and amplified in the Responses to Comments in the Final 
SEIR, as discussed in more detail in Section III.C of this Appeal Response.

Revised Project Mitigation Measure AQ-9 (AMP) Does Not Allow Vessels to 
Forgo AMP Without a Reason

1.

In challenging Revised Project MM AQ-9, the Attorney General mischaracterizes the measure as 
“allowing 5% of all ships calling at the China Shipping Container Terminal to forgo the use of 
alternative maritime power even in the absence of an enumerated exception.” (AG Letter, p. 7.) The 
Attorney General asserts that the Port would allow 5% of vessels docking at the terminal to avoid using 
emission control technology for no reason at all, and only then apply the specified exemptions to the 
remaining 95%. To the contrary, the Recirculated Draft SEIR (Section 2.5.2.1, p. 14-15) clearly explains 
that the measure applies to all vessels calling at the China Shipping Terminal, with the result that up to 
5% of those vessels would need exemptions for limited, narrowly defined circumstances. The Attorney 
General also ignores the Recirculated Draft SEIR’s point that the 95% figure is consistent with CARB’s 
determination in its shore power rule that requiring 100% of vessels to use shore power (i.e., AMP) is 
not feasible.

In fact, the Revised Project’s MM AQ-9 does almost exactly what the Attorney General suggests 
it should do, i.e., “require all ships calling at the China Shipping Container Terminal to use alternative 
maritime power with a 100% compliance rate, except under the enumerated exceptions, and mandate the 
use of an alternative emission capture system whenever alternative maritime power is not utilized.” (AG 
Letter p. 8.) The one difference is that MM AQ-9 recognizes that alternative systems may not always be 
available or feasible for a particular vessel, hence the estimate of 5% of all vessel calls that could not use 
at-berth emissions controls. See Section V.B of this Appeal Response for a fuller discussion.

Revised Project Mitigation Measure AQ-10 (Vessel Speed Reduction) Is Based on 
Operational Realities, Not on Financial Infeasibility

2.

In challenging Revised Project MM AQ-10, the Attorney General misstates the SEIR’s 
justification for this measure. The Attorney General states: “The Port’s explanation for the relaxation of 
AQ-10 appears to be based on financial and operational infeasibility. To show a mitigation measure is 
financially infeasible, ‘ [wjhat is required is evidence that the additional costs or lost profitability are 
sufficiently severe as to render it impractical to proceed with the project.’ (Citizens of Goleta Valley v. 
Bd. Of Supervisors (1988) 197 Cal.App.3d 1167, 1181...” (AG Letter, p. 9.) However, the Port’s 
determination that this measure was infeasible was not based primarily on economic factors, but rather 
on detailed historical and current evidence showing that 100% compliance with VSRP requirements has 
never been, and cannot now be, regularly achieved by any terminal in the San Pedro Bay Ports, due to 
practical constraints on ship operations at berth and at sea. Therefore, in place of the infeasible 2008 EIR 
measure, the Revised Project substitutes a measure determined to be feasible based on historical and 
current evidence, requiring 95% compliance with VSRP. (See Responses to NRDC Comment II-B, in 
the Port’s letter to the Board dated October 8, 2019.)
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The Recirculated Draft SEIR (Section 2.5.2.1) states that “[n]on-compliance with the VSRP is 
typically the result of pressure on vessel schedules caused by weather, port delays, and mechanical 
problems.” Thus, the wording of the revised measure is prompted by the very factors that the Attorney 
General letter mentions in its suggested revision: “where inclement weather or mechanical problems 
require a vessel to increase its speed above 12 knots.” (AG Letter, p. 9.) As with Mitigation Measure 
AQ-9, the intent of the revised measure is to incorporate instances where compliance is not possible, 
hence the figure of 95% rather than 100%.

The Revised Project Strengthens, Rather Than Weakens, Mitigation Measure AQ- 
15 (Yard Tractors)

3.

The Attorney General contends that the Revised Project weakens AQ-15 because it does not 
impose a date-certain implementation schedule. It is true that the implementation schedule of MM AQ- 
15 is uncertain, but the Recirculated Draft SEIR (Section 2.5.2.1 p. 2-18), the FSEIR (e.g., Responses to 
Comments SCAQMD-9 and CoSPNC-4), and the response to SCAQMD’s appeal letter (Section IV.B of 
this Appeal Response) all explain that the uncertainty is necessary because the new lease is the 
mechanism for implementation and it is not known when a new lease would come into effect, in part 
because of the appeals to the City Council. The lease amendment issue is discussed in detail in Section
IV.B of this Appeal Response. Once the lease is finalized, the Port will ensure that the mitigation 
measures in the new lease are implemented and enforced. Specifying a date certain for the start of 
implementation in the SEIR, as the Attorney General contends is appropriate, ignores the reality of the 
situation.

The Attorney General contends that the China Shipping Terminal could “replace all of its yard 
tractors over an expedited implementation period of three years.” (AG Letter, p. 10.) However, the Port 
has no mechanism for requiring that they do so without a lease amendment (see Section IV.B of this 
Appeal Response for a fuller discussion of this point). Moreover, contrary to the Attorney General’s 
assertion, the Port did substantiate its position that it is not financially feasible to replace the equipment 
on a more expedited schedule and that doing so would result in stranded assets of equipment that retain 
operational usefulness. (See Section III.C. 1 of this Appeal Response and Response to Comment NRDC- 
29 in the Final SEIR.) As is evidenced in the expert opinion report by Ron Widdows that is attached to 
this Response, mitigation measures requiring that terminal operators conduct mass replacement of yard 
equipment with remaining useful life can be considered economically infeasible. See also the attached 
LAHD memorandum entitled “Equipment Replacement Schedules for Revised Project Mitigation 
Measures in the China Shipping Supplemental EIR,” dated December 19, 2019.

Finally, the Attorney General’s characterization of the SEIR as “weakening” MM AQ-15 from 
the 2008 measure is wrong, because the provisions of Revised Project MM AQ-15 actually result in 
lower emissions than in the 2008 EIR.

The Revised Project’s Implementation Schedule for Mitigation Measure AQ-17 
(Cargo-Handling Equipment) Is Appropriate and Complies with CEQA

In its appeal letter, the Attorney General makes the same argument about an uncertain 
implementation schedule with respect to Mitigation Measure AQ-17 as it did with Mitigation Measure

4.
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AQ-15. As with Mitigation Measure AQ-15 discussed above, expedited implementation is not a realistic 
goal given the uncertain schedule of the CEQA and lease negotiation processes.

With respect to the issue of financial infeasibility, please see the response to the NRDC appeal 
letter (Section III.C. 1 of this Appeal Response). The Port presented the estimated costs of replacing the 
stranded assets represented by much of the equipment at the China Shipping Terminal and, in Response 
to Comment NRDC-29 in the FSEIR, demonstrated why those costs would, in concert with other costs 
of mitigation measures, be prohibitive (see also Section III.C. 1 of this Appeal Response and the attached 
expert opinion report by Ron Widdows ).

The SEIR Clearly Explained Why Mitigation Measure AQ-20 (LNG Trucks) Was 
and Still Is Infeasible

5.

The Port’s determination that Mitigation Measure AQ-20 (LNG Trucks) is infeasible is 
supported by substantial evidence in the record. (See Section III.C.2 in this Appeal Response.) The 
feasibility analysis is thoroughly documented and disclosed in the SEIR (e.g., Recirculated Draft SEIR 
Sections 1.2.4.2 and 2.5.2.2, Final SEIR Master Response 2: Zero- and Near-Zero-Emission 
Technologies, Master Response 3: Port-Wide Emissions Reduction Programs, and Responses to 
Comments SCAQMD-11, CFASE-2, NRDC-34, and NRDC-35) and the supporting record (e.g., the 
Port’s 2017 report, referenced in the SEIR, “Assessment of the Feasibility of Requiring Alternative- 
Technology Drayage Trucks at Individual Container Terminals”).

In its appeal letter, the Attorney General contends that Lease Measure (LM) AQ-2 (Priority 
Access for Clean Trucks) contradicts the Port’s assertion that neither the China Shipping Terminal’s 
operator nor the parent shipping line “is involved in drayage logistics.” (AG Letter, p. 11.) That 
contention is clearly incorrect. As explained in detail in the Recirculated Draft SEIR (Section 2.5.2.1 p. 
2-22 - 2-24), arranging which trucks haul the containers coming through the terminal is a goods 
movement logistics function in which the terminal has little, if any role, whereas allowing selected 
trucks to move through the terminal gates in an expedited fashion is within the terminal’s power. 
Furthermore, the Attorney General’s statement that LM AQ-2 “demonstrates the terminal operator’s 
ability to control access to the China Shipping Container Terminal based on whether a heavy-duty 
drayage truck utilizes alternative fuel” (AG Letter, p. 12), is also erroneous and mischaracterizes the 
SEIR’s narrative on this point. (See Recirculated Draft SEIR p 2-22.) LM AQ-2 would not deny access 
to any truck, it would simply provide expedited processing to clean trucks. The SEIR’s narrative 
actually posits denying access as a hypothetical implementation strategy and then clearly shows why 
such a strategy would be infeasible.

The Attorney General contends that “because in 2014 10% of the drayage trucks port-wide were 
LNG-fueled”, it must follow that it is feasible for all of the China Shipping Terminal’s containers to be 
drayed by LNG-fueled trucks. (AG Letter, p. 12.) This statement is erroneous for two reasons. First, the 
Recirculated Draft SEIR (p. 2-5, referenced by the Attorney General’s letter) did not represent that 10% 
of drayage trucks “port-wide” were LNG-fueled, but rather stated that 10% of the drayage trucks that 
called at the China Shipping Terminal in that year were LNG-fueled. Second, the contention completely 
ignores the voluminous evidence in the SEIR (Recirculated Draft SEIR p 2-22 2-24; FSEIR Response 
to Comment NRDC-34) and supporting record (e.g., “Assessment of the Feasibility of Requiring
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Alternative-Technology Drayage Trucks at Individual Container Terminals”) showing that: (1) the 
China Shipping Terminal cannot ensure by contractual means that only LNG-fueled trucks haul its 
containers and 2) the percentage of LNG trucks has decreased in recent years from a high of 
approximately 8% in 2013 (not the 10% represented by the Attorney General) to approximately 3% in 
2018. This response also applies to the Attorney General’s statement on page 13 of the letter that, “to the 
extent that China Shipping and the West Basin Container Terminal Company own and operate a drayage 
truck fleet, they should be required to utilize zero- and near-zero emission trucks at the China Shipping 
Container Terminal.” As clearly stated in the SEIR (see citations above) neither company owns or 
operates any drayage trucks.

Finally, the Attorney General contends that the SEIR failed to consider substitute mitigation 
measures, such as one mandating a less-than-100% LNG truck compliance rate or “a mandatory, port
wide phase-in of zero- and near-zero emission drayage trucks to mitigate the air quality impacts of Port 
operations, including the Revised Project.” (AG Letter, p. 12.) The Attorney General speculates that the 
first proposal is feasible since “10% of the drayage trucks serving the Port are already LNG-fueled.” 
Again, as discussed above, this statement is untrue.

Moreover, neither of these measures was suggested at the time the NOP was released or in 
response to the Draft SEIR or the Recirculated Draft SEIR, and therefore the SEIR could not have 
considered either measure. The first proposal is clearly infeasible for the reasons already discussed. The 
second proposal was discussed in the SEIR (Recirculated Draft SEIR p. 2-22 -2-24; FSEIR Responses to 
Comments NRDC-34 through NRDC 37) and the supporting record (e.g., “Assessment of the Feasibility 
of Requiring Alternative-Technology Drayage Trucks at Individual Container Terminals”), which 
concluded that a port-wide program is not appropriate mitigation for a single project. Instead, the port
wide solution is being addressed through the various initiatives set out in the 2017 Clean Air Action 
Plan Update, which sets the goal of a zero-emission drayage fleet by 2035. (See also Section III.C.2 of 
this Appeal Response.)

THE PORT WILL ENSURE ENFORCEABILITY OF ALL ADOPTED 
MITIGATION MEASURES

C.

In its appeal letter, the Attorney General contends that “all of the mitigation measures included in 
the SEIR are.. .unenforceable because their implementation is entirely contingent on the execution of a 
lease amendment with China Shipping and there is no guarantee that such an amendment will occur” 
and that “China Shipping submitted a letter to the Port stating that it had no intention of amending its 
lease to include the mitigation measures outlined in the SEIR.” (AG Letter, p. 13.) This same issue was 
raised by SCAQMD in its comment letter, and the Port’s response to that comment (Section IV.B of this 
Appeal Response) applies equally to the Attorney General’s comment.

THE SEIR FULLY DISCLOSES TO DECISION MAKERS AND THE PUBLIC 
THE IMPACTS OF THE REVISED PROJECT

D.

The Attorney General argues that the SEIR “does not adequately inform government decision 
makers or the public of the Revised Project’s environmental impacts,” in the following four areas:
(1) the SEIR uses an improper baseline, (2) the SEIR inadequately analyzes and discloses the Revised
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Project’s cumulative impacts on the health of nearby disadvantaged communities, (3) the SEIR does not 
discuss inconsistencies with regional air quality plans, and (4) the SEIR does not adequately address the 
Revised Project’s biological impacts. (AG Letter, p. 14.) Each of these points is addressed in the 
following paragraphs.

Baseline1.

The Attorney General contends that the CEQA baseline for the Revised Project should have been 
“the China Shipping Project as approved, assuming full implementation of all mitigation measures 
incorporated into the project under the 2008 EIR.” (AG Letter, p. 15.) This exact baseline issue was 
raised by NRDC in its appeal letter, and the Port’s response to NRDC (Section III.B of this Appeal 
Response) is equally applicable to the Attorney General’s comment.

An Environmental Justice Analysis Is Not Required By CEQA2.

As the Attorney General notes, the SEIR stated that “[environmental [jjustice is not a CEQA 
(See Final EIR, RTC PH-4, p. 2-112.) Nevertheless, the Attorney General asserts, “a leadissue.

agency should consider and discuss environmental justice concerns when evaluating a project under 
CEQA.” (AG Letter, p. 16.) The Attorney General does not cite to CEQA or other legal authority for its 
statement. Rather, the Attorney General cites to an Attorney General publication, “Environmental 
Justice at the Local and Regional Level, ATTORNEY GENERAL OF CALIFORNIA (July 2012), 
h[(ps://oag.ca.gov/sites/all/llles/aaweb/pdfs/environment/ei fact sheet.pdf.” (AG Letter, p. 16, fn. 71.) 
However, that document provides:

CEQA does not use the terms “fair treatment” or “environmental justice.”
Rather, CEQA centers on whether a project may have a significant effect on the 
physical environment. Still, as set out below, by following well-established 
CEQA principles, local governments can further environmental justice, (p. 2.)

Thus, even the Attorney General publication does not contend that CEQA requires an analysis of 
environmental justice issues. Rather, it merely describes how established CEQA requirements, such as 
describing environmental setting and cumulative impacts, can further environmental justice. The SEIR 
fully complied with these established CEQA requirements.

According to the Attorney General, the alleged obligation of lead agencies to discuss 
environmental justice concerns means, in the context of the SEIR, that “this discussion should describe 
the background pollution levels and existing public health risks experienced by communities near the 
China Shipping Container Terminal, identify any unique sensitivities of those communities to 
environmental hazards, and analyze the specific adverse health impacts that emissions from the Revised 
Project may have on those communities.” (AG Letter, p. 16.) The SEIR discusses all these points. (See 
Recirculated Draft SEIR, Air Quality Chapter.) The Final SEIR, Section 3.1.4.5, also contains a 
Discussion of Health Effects Related to Criteria/Pollutant Impacts, in response to the Sierra Club v. 
County of Fresno (2018) 6 Cal.5th 502 (hereafter “Friant Ranch”) decision. (See Final SEIR, pp. 3-23 - 
3-48.) Nothing in CEQA requires the SEIR to expand these discussions to include an environmental 
justice analysis. To the extent the Attorney General’s Letter attempts to expand CEQA’s requirements to
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require such an analysis, that attempt is not supported by law and is contrary to the Legislature’s 
mandate that courts shall not interpret CEQA “in a manner which imposes procedural or substantive 
requirements beyond those explicitly stated in this division or in the state guidelines.” (Pub. Resources 
Code § 21083.1.)

Finally, as discussed above in Section VI. A.2 of this Appeal Response, the Port is committed to 
addressing impacts created by Port operations on surrounding communities and their residents.

Consistency with Applicable Air Quality Plans

The Attorney General’s appeal letter raised the issue of consistency with applicable regional air 
quality plans, specifically the 2016 Air Quality Management Plan (AQMP), the Ports’ Clean Air Action 
Plan 2017 Update (CAAP), and the Wilmington/West Long Beach Community Emission Reduction 
Plan (W/WLB CERP). (AG Letter, pp. 19-21.)

With respect to the 2016 AQMP, the Attorney General’s letter suggests that the SEIR, by not 
considering the potential that the alteration or omission of some of the 2008 mitigation measures in the 
Revised Project would hinder implementation of the 2016 AQMP, and thus be inconsistent with the 
AQMP, fell short of the requirements of CEQA. Elowever, this issue was raised by SCAQMD in its 
comment on the Recirculated Draft SEIR, and the Final SEIR thoroughly addressed this issue. Response 
to Comment SCAQMD-28 explained that consistency with the 2016 AQMP was adequately addressed 
in the Recirculated Draft SEIR and pointed out that the mitigation commitments of specific projects are 
not incorporated into the AQMP, which, instead, is based upon port-wide projections of cargo 
throughput and CARB’s regional models and data.

The Attorney General’s suggestion that the SEIR does not address potential inconsistencies 
between the Revised Project and the CAAP 2017 Update is incorrect, given the extensive discussion of 
that very issue in the Recirculated Draft SEIR (e.g., Section 2.5.2.1) and the Final SEIR (e.g., Section 
2.3.1 and Responses to Comments SCAQMD-8, 11, 13, and 16, CFASE-14, and NRDC-4, 24, 26, 30, 
and 32). As is clearly and repeatedly demonstrated in those discussions, the Revised Project is consistent 
with the goals of the CAAP 2017 Update for oceangoing vessels, cargo-handling equipment, and 
drayage trucks.

3.

The Attorney General’s argument that the SEIR did not address the Revised Project’s 
consistency with the W/WLB CERP was already raised by CARB in its appeal letter. The Port’s 
response to the CARB appeal letter (Section V.A.l of this Appeal Response) is equally applicable to the 
Attorney General’s comment.

Impacts on Biological Resources

The only new issue raised by the Attorney General is a minor, technical issue regarding the need 
to change a duplicate mitigation measure. As the Attorney General points out, mitigation measure BIO-2 
from the 2008 EIS/EIR is identical to mitigation measure AQ-10 in the 2008 EIR, both requiring 100% 
compliance with the Port’s Vessel Speed Reduction Program (VSRP). The SEIR determined that 2008 
EIS/EIR mitigation measure AQ-10 was infeasible, but is silent as to mitigation measure BIO-2. MM

4.
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AQ-10, as set forth in the Final SEIR, requires that oceangoing-vessels (OGVs) calling at the China 
Shipping Terminal achieve 95% compliance with the VSRP out to the program’s 40 nautical mile 
boundary (the 2008 EIR required 100% compliance). The SEIR explained in detail why 100% 
compliance is an unrealistic requirement for a variety of operational reasons (Recirculated Draft SEIR 
Section 2.5.2.1).

No one commented or exhausted their administrative remedies on the need to change MM BIO-2 
prior to the Board’s approval of the certification of the SEIR and approval of the Revised Project in 
October 2019. Accordingly, the SEIR did not expressly address changing MM BIO-2 from the 2008 
EIS/EIR, and the Board was not given the opportunity to consider this issue. However, because of their 
identical wording, MM BIO-2 is infeasible for the same reasons that made MM AQ-10 infeasible. 
Accordingly, revision of MM BIO-2 in the same manner as the Revised Project revised MM AQ-10 is 
required. The Port will correct this minor oversight at the conclusion of the City Council appeal process. 
Notably, however, as discussed below, the Port did consider in the SEIR whether the change in the 
VSRP from 100 percent to 95 percent compliance would impact biological resources, and concluded 
that it would not.

The revision to MM BIO-2 will not cause any significant impacts for the following reasons. The 
2008 China Shipping EIR/EIS determined that the potential impact to marine mammals from vessels 
strikes was less than significant and required no mitigation, or 0% compliance with the VSRP. 
Therefore, a reduction of compliance with the VSRP from 100% to 95% is not significant relative to 
potential impact to marine mammals.

Specifically, in the 2008 China Shipping EIR/EIS Air Quality Chapter, it was determined that 
operation of the project would have significant impacts due to operational air emissions that exceed 10 
tons per year of VOCs or an SCAQMD threshold of significance. In addition, production of GHG 
emissions from operation of the project would exceed CEQA and NEPA baseline levels. A number of 
mitigation measures were put forward to reduce these significant impacts, including:

MM AQ-10: Vessel Speed Reduction Program. All ships calling at Berths 97-109 
shall comply with the expanded VSRP of 12 knots between 40 nm from Point 
Fermin and the Precautionary Area in the following implementation schedule:
2009 and thereafter: 100 percent

In the 2008 China Shipping EIR/EIS Biology Chapter, it was determined that the project 
operations would have a less than significant impact to marine mammals and sea turtles due to the 
potential risk of vessel strikes. Despite the determination of a less than significant impact, the 2008 
EIR/EIS noted that the VSRP MM AQ-10, renamed MM BIO-2 in the Biology Chapter, would further 
reduce any potential risk. Significantly, however, the biology determination actually requires 0% 
compliance with the VSRP, since there is no significant impact.

The reduction from 100% compliance in the 2008 EIR to 95% compliance in the 2019 FSEIR 
will not cause a significant impact on biological resources. In Appendix D to the RDSEIR, the Port 
conducted a screening analysis to identify any impact areas analyzed in the 2008 EIS/EIR that were not 
already being analyzed in the Draft SEIR (i.e., all except Air Quality, Greenhouse Gases, and Ground
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Transportation), in which there would be a potential for a new or substantially more severe significant 
impact, compared to the impacts disclosed in the 2008 EIS/EIR. With respect to Biological Resources, 
the RDSEIR concluded that no further analysis was necessary, explaining:

The Revised Project, including the increased throughput, would not change those 
determinations. None of the revised mitigation measures affects biological resources. 
Vessels calling at the CS Container Terminal would continue to be subject to the 
VSRP, and because vessel traffic would decrease compared to the Approved Project 
(from 234 to 156 per year), impacts would be further reduced, even though the 
compliance rate is assumed to be slightly lower (95% versus 100%). No actions are 
proposed that would result in losses of marine habitat or EFH. Impacts related to invasive 
species would continue to be significant and unavoidable, but, because vessel traffic 
would decrease compared to the Approved Project, those impacts would be less severe. 
Accordingly, this issue need not be considered in the SEIR. (RDSEIR, Appendix D, p. 
Dl-3, emphasis added.)

Thus, the fact that there was such a large decrease in vessel traffic between the Approved Project 
in the 2008 EIS/EIR and the Revised Project (from 234 to 156 per year) supports the conclusion that 
impacts would be further reduced, even though the compliance rate is assumed to be slightly lower (95% 
versus 100%). The Attorney General’s comment ignores this section of the RDSEIR and fails to 
acknowledge that the basis for the determination is a substantial reduction in vessels at the China 
Shipping Terminal. Obviously, if the amount of vessel traffic decreases, the potential for whale strikes, 
while deemed to be less than significant before, would also go down and remain less than significant and 
require no further analysis.

It should also be noted that the same impact finding of “less than significant” was made in the 
Everport FEIR (2017) and YTI FEIR (2014). No comment by NMFS or NRDC on that finding was 
received for either document. Both of these documents also clarified the issue by properly referring to 
the VSRP AQ MM in the biology chapter, rather than renaming and discussing a separate “biology” 
mitigation measure where no significant impact existed. Both documents include the 95% VSRP or 
Alternate Compliance Plan (ACP), reference the AQ MM in the Biology Chapter, and note the added 
benefit to further reduce the already less-than-significant impact to whales and sea turtles.

Finally, it is important to recognize that there are no regulations in California requiring vessel 
speed reduction to reduce the potential of vessel strikes of whales or sea turtles. There is a voluntary 
program, Protecting Blue Whales and Blue Skies, which is a monetary program to incentivize 
participating companies to voluntarily reduce vessel speeds while traveling through Santa Barbara 
Channel. It is based on the POLA/POLB VSRP, but is only voluntary and achieves a substantially lower 
percentage of compliance than POLA’s mandatory requirement of 95 percent.
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VIII. CONCLUSION

The Port appreciates the City Council’s consideration of this important project. For all of the 
reasons set forth herein, the Port urges the City Council to uphold the certification of the SEIR and to 
deny the appeal.
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Attachments: 
Attachment 1 - September 2019 China Shipping Container Terminal Project Final Supplemental EIR, Chapter 

2, Response to Comments
October 8, 2019 Memo from Chris Cannon to Port of Los Angeles Board of Harbor 
Commissioners re Response to NRDC’s Letter on Final Supplemental Environmental Impact 
Report for Berths 97-109 [China Shipping] Container Terminal Project 
October 8, 2019 Memo from Chris Cannon to Port of Los Angeles Board of Harbor 
Commissioners re Response to South Coast Air Quality Management District Letter on Final 
Supplemental Environmental Impact Report for Berths 97-109 [China Shipping] Container 
Terminal Project
December 19, 2019 Memo from Chris Cannon re Equipment Replacement Schedules for 
Revised Project Mitigation Measures in the China Shipping Supplemental EIR 
December 19, 2019 Table re Cost Scenarios for Expenditure on Mitigation Requiring 
Infrastructure for Electrified Equipment 
Ron Widdows Expert Opinion

Attachment 2 -

Attachment 3 -

Attachment 4 -

Attachment 5 -

Attachment 6 -
3522902.1


