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Board of Harbor Commissioners’ Decision to Approve the Final Supplemental 
Environmental Impact Report for the Berths 97-109 (China Shipping) Container 
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Re:

Dear Members of the City Council:

On behalf of Natural Resources Defense Council, San Pedro and Peninsula Homeowners’ 
Coalition, San Pedro Peninsula Homeowners United, Inc., Coalition for Clean Air, Urban and 
Environmental Policy Institute, Occidental College, Long Beach Alliance for Children with 
Asthma, and East Yard Communities for Environmental Justice, we write to submit additional 
documents into the record in support of our appeal of the October 8, 2019, decision of the Board 
of Harbor Commissioners to certify the China Shipping Final Supplemental Environmental 
Impact Report. Exhibits A-H are attached.

Please contact Claire Woods or Melissa Lin Perrella (310-434-2300) with any questions. We 
look forward to a full hearing before the City Council.

Sincerely,

Claire Woods
Natural Resources Defense Council
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Gonzalo E. Rodriguez
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Two new studies explore how pollution affects the brain
by Leigh Hopper, University of Southern California
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A pair of recently published USC studies add to our growing understanding of how fine particle pollution 
the tiny, inhalable pollutants from cars and power plants—impacts our brains.

The first study, published in Environment International, found that these fine particles—known as PM2.5 
may alter the size of a child's developing brain, which may ultimately increase the risk for cognitive and 
emotional problems later in adolescence.

"At this young age, the neurons in children's brains are expanding and pruning at an incredible rate. As 
your brain develops, it wants to create efficient pathways," said lead author Megan Herting, an assistant 
professor at the Keck School of Medicine of USC. "If these pathways are altered by PM2.5 exposure, and 
different parts of the brain are maturing and making connections at different rates, that might set you up



for individual differences later on.1

USC, located in what the American Lung Association frequently cites as the most polluted city in the 
nation, is home to a robust air pollution research program. Findings from its studies have led to changes 
in state and federal guidelines to improve air quality standards. One of its cornerstones is the USC 
Children's Health Study, one of the largest and most detailed studies of the long-term effects of air 
pollution.

Herting's team used MRI scans from nearly 11,000 children aged nine and 10 from 21 cities across the 
United States and matched each scan with yearly pollution data for each child's residence. This is the first 
study of its kind to show that, even at relatively low levels, current PM2.5 exposure may be an important 
environmental factor that influences patterns of brain development in American children.

When they compared highly exposed kids with those who had less exposure to PM2.5, they saw 
differences. For example, areas associated with emotion were larger in highly exposed kids, while other 
areas associated with cognitive functioning were smaller.

Herting plans to follow the progress of the children, who are part of the ABCD Study, the largest long-term 
study of brain health and child development in the United States.

Eating fish could help protect women's brains against fine particle pollution

The second study, published in Neurology, found that omega-3 fatty acids from consuming fish may 
protect against PM 2.5-associated brain shrinkage in older women.

Previous USC research showed that women in their 70s and 80s who were exposed to higher levels of air 
pollution experienced greater declines in memory and more Alzheimer's-like brain atrophy than their 
counterparts who breathed cleaner air.

For this study, researchers looked at the brain MRIs of 1,315 women aged 65 to 80 and blood test results 
to determine levels of healthy omega-3 fatty acids in their blood.

"We found that women with higher blood levels of omega-3s had larger volumes of white matter in their 
brains. Women living in locations with higher PM2.5 tended to have smaller white matter in their brains, 
but such damage that may be caused by PM2.5 was greatly reduced in women with high blood levels of 
omega-3 fatty acids," said corresponding author Jiu-Chiuan Chen, an associate professor at the Keck 
School of Medicine of USC.

The brain's white matter, in contrast to gray matter, makes up most of the volume of the brain. It is the 
vast, intertwining system of neural connections that unites different regions of the brain that perform 
various mental operations. White matter loss may be an early marker of Alzheimer's disease.

More information: Dora Cserbik et al. Fine particulate matter exposure during childhood relates to hemispheric-specific
rlifforonnoc in hrain ctrimtnro Fm/irnnmant Infarn^finn^l (OOOCW HOI* 10 101F\/i on\/int 9090 10^099
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Cheng Chen et al. Erythrocyte omega-3 index, ambient fine particle exposure and brain aging, Neurology (2020). DOI: 
10.1212/WNL.0000000000010074

Journal information: Environment International , Neurology
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Fine particulate matter exposure during childhood relates to hemispheric- 
specific differences in brain structure
Dora Cserbika, Jiu-Chiuan Chena,b, Rob McConnella, Kiros Berhanec, Elizabeth R. Sowelld,e, 
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ARTICLE INFO ABSTRACT

Background: Emerging findings have increased concern that exposure to fine particulate matter air pollution 
(aerodynamic diameter < 2.5 pm; PM2.5) may be neurotoxic, even at lower levels of exposure. Yet, additional 
studies are needed to determine if exposure to current PM2.5 levels may be linked to hemispheric and regional 
patterns of brain development in children across the United States.
Objectives: We examined the cross-sectional associations between geocoded measures of concurrent annual 
average outdoor PM2.5 exposure, regional- and hemisphere-specific differences in brain morphometry and 
cognition in 10,343 9- and 10- year-old children.
Methods: High-resolution structural T1-weighted brain magnetic resonance imaging (MRI) and NIH Toolbox 
measures of cognition were collected from children at ages 9-10 years. FreeSurfer was used to quantify cortical 
surface area, cortical thickness, as well as subcortical and cerebellum volumes in each hemisphere. PM2.5 

concentrations were estimated using an ensemble-based model approach and assigned to each child’s primary 
residential address collected at the study visit. We used mixed-effects models to examine regional- and hemi
spheric- effects of PM2.5 exposure on brain estimates and cognition after considering nesting of participants by

Handling Editor: Hanna Boogaard 

Keywords:
Fine particulate matter 
MRI
Neurodevelopment 
Cortical thickness 
Brain 
Cognition

familial relationships and study site, adjustment for socio-demographic factors and multiple comparisons. 
Results: Annual residential PM exposure (7.63 ± 1.57 pg/m3) was associated with hemispheric specific2.5

differences in gray matter across cortical regions of the frontal, parietal, temporal and occipital lobes as well as 
subcortical and cerebellum brain regions. There were hemispheric-specific associations between PM2.5 exposures 
and cortical surface area in 9/31 regions; cortical thickness in 22/27 regions; and volumes of the thalamus, 
pallidum, and nucleus accumbens. We found neither significant associations between PM2.5 and task perfor
mance on individual measures of neurocognition nor evidence that sex moderated the observed associations. 
Discussion: Even at relatively low-levels, current PM2.5 exposure across the U.S. may be an important environ
mental factor influencing patterns of structural brain development in childhood. Prospective follow-up of this 
cohort will help determine how current levels of PM2.5 exposure may affect brain development and subsequent 
risk for cognitive and emotional problems across adolescence.

1. Introduction PM2.5) is a ubiquitous criteria air pollutant and environmental neuro
toxin (Brockmeyer and D'Angiulli, 2016; Cohen et al., 2017). PM2.5 

particles are small enough to infiltrate the lower respiratory tract, andAmbient fine particulate matter (aerodynamic diameter < 2.5 pm;

Abbreviations: PM 
resonance imaging

* Corresponding author at: University of Southern California, 2001 N. Soto Street, Room 225N, Los Angeles, CA 90089, USA. 
E-mail address: herting@usc.edu (M.M. Herting).

particulate matter with aerodynamic diameter of <2.5 pm; ABCD, Adolescent Brain Cognitive Development (ABCD) study; MRI, magnetic2.5
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as shown in experimental studies, cause oxidative stress, systemic in
flammation and toxic effects on the nervous system and the brain (Block 
et al., 2012; Thomson, 2019; Woodward et al., 2017; World Health 
Organization, 2013). Recent evidence from epidemiological studies also 
indicates that PM2.5 exposure may be especially harmful to children, as 
the brain continues to develop across childhood and into the third 
decade of life (Block et al., 2012; Clifford et al., 2016; Costa et al., 2017; 
de Prado et al., 2018; Sram et al., 2017). Exposure to PM2.5 and its 
constituents have been linked with adverse neurobehavioral effects 
during childhood and adolescence, including reduced intelligence (IQ) 
(Chiu et al., 2016; Edwards et al., 2010; Perera et al., 2009; Porta et al., 
2016; Wang et al., 2017) and impairment in cognitive function (Chiu 
et al., 2016; Sunyer et al., 2015, 2017). These adverse behavioral effects 
suggest PM2.5 may impact distinct patterns of brain development, 
especially given that improvements in cognitive functioning parallel 
regional and hemispheric cortical and subcortical gray matter neuro
maturation across childhood and adolescence (Casey et al., 2005; Giedd 
et al., 1999; Gogtay et al., 2004; Herting et al., 2018; Shaw et al., 2006; 
Sowell et al., 2001, 2003, 2004; Tamnes et al., 2017) and functional 
specialization of brain regions (Gazzaniga, 1995; Gotts et al., 2013; 
Kong et al., 2018; Mesulam, 1990; Nagel et al., 2013).

Human in vivo neuroimaging studies have begun to examine how 
PM2.5 exposure may influence brain development, but the results have 
been inconsistent and very little attention has been directed to hemi
spheric and regional specificity in the brain structures potentially af
fected by air pollution neurotoxicity. Specifically, patterns of brain 
maturation occur in a posterior-to-anterior and inferior-to-superior 
fashion, with sensory and motor cortices developing earlier (Giedd 
et al., 1999; Sowell et al., 2004), while prefrontal and limbic regions 
(e.g., amygdala, hippocampus) continue to undergo considerable ma
turation during adolescence (Giedd et al., 1999; Herting et al., 2018). In 
addition, cortical areas respond to specific stimuli and are involved in 
distinct mental processes (Afifi and Bergman, 2005). As such, hemi
spheric specialization exists for a number of cognitive functions that 
continue to develop across childhood and adolescence, such as lan
guage (Purves et al., 2001), working memory (Nagel et al., 2013) and 
relational reasoning (Vendetti et al., 2015). Because the human brain is 
comprised of highly specialized components (Kanwisher, 2010), un
derstanding hemispheric and regional specificity of PM2.5 exposure may 
help elucidate the neural circuits most vulnerable to exposure across 
child and adolescent development. While associations with global brain 
volumes have not been observed, previous studies provide preliminary 
evidence for regional and hemispheric specificity of differences in brain 
development related to PM2.5 exposure (Beckwith et al., 2020; Guxens 
et al., 2018; Mortamais et al., 2017; Peterson et al., 2015; Pujol et al., 
2016b, 2016a). For example, higher prenatal PM2.5 exposure in Rot
terdam, Netherlands was related to reduced cortical thickness in the 
right prefrontal cortex at ages 6-10 years (N = 783), while no asso
ciations were seen for the left hemishere (Guxens et al., 2018). Reduced 
cortical thickness, with regional and hemispheric differences noted in 
the posterior frontal and anterior parietal lobes, were also found in 
12 year-old children from Cincinnati, Ohio who were exposed to high 
traffic-related air pollution during their first postnatal year of life 
(N = 135) (Beckwith et al., 2020). In Barcelona, Spain, increased gray 
matter density within the basal ganglia in 8-12 year-olds was asso
ciated with exposure to PM2.5 components (elemental carbon (EC), 
polycyclic aromatic hydrocarbons (PAHs), copper) at the time of testing 
(N = 263) (Mortamais et al., 2017; Pujol et al., 2016b, 2016a). Two 
other studies, however, found no associations of cortical gray matter 
thickness with either prenatal exposure (N = 40, ages 7-9 years 
(Peterson et al., 2015)) or recent exposure (N = 263, ages 8-10 (Pujol 
et al., 2016a)) to PM2.5 constituents. However, these studies have had 
small sample sizes and limited geographical coverage; potentially lim
iting generalizability of findings to children in cities across the United 
States.

exposure relates to gray matter morphology in 10,343 9 to 10-year-olds 
enrolled in Adolescent Brain Cognitive Development (ABCD) study™. 
We utilized a novel hybrid model to estimate residential PM2.5 exposure 
at the time of the study visit and further accounted for geographic, 
demographic, and socioeconomic diversity at 21 research sites 
throughout the United States (Compton et al., 2019; Garavan et al., 
2018; Jernigan et al., 2018; Volkow et al., 2018). Cortical volume is a 
composite score that reflects both cortical thickness and surface area, 
with known differences in the developmental trajectories of cortical 
volume, thickness, and surface area across various brain regions 
(Raznahan et al., 2011). Moreover, gray matter morphometric proper
ties are not genetically linked (Rakic, 2009); rather cortical thickness 
and surface area capture distinct biological processes (Raznahan et al., 
2011) and should be considered separately in understanding how PM2.5 

exposure may impact brain development. Therefore, we hypothesized 
that higher PM2.5 exposure would be associated with widespread dif
ferences in gray matter morphology as well as distinct regional- and 
hemispheric- specificity. We also hypothesized higher PM2.5 exposure 
would be associated with worse cognitive performance, particularly for 
measures of general intelligence.

2. Methods

2.1. Study population

We obtained baseline data from the 2019 NDA 2.0.1 data release of 
the ABCD study™, which includes in total 11,875 9-10 year-olds 
(Garavan et al., 2018; Jernigan et al., 2018; Volkow et al., 2018). 
Participants were assessed at 21 study sites across the United States. 
Sample recruitment at these sites and other information about the 
ACBD study have been reported previously in detail (Bagot et al., 2018; 
Barch et al., 2018; Casey et al., 2018; Feldstein Ewing et al., 2018; 
Garavan et al., 2018; Hagler et al., 2019; Luciana et al., 2018; Uban 
et al., 2018). A schematic overview of the study is available in 
Supplementary Material (SFig. 1). Briefly, inclusion criteria for the 
ABCD study were as follows: 1) age 9.00 to 10.99 years at the time of 
baseline assessment; 2) able to validly and safely complete the baseline 
visit including MRI; 3) Fluent in English. Child and caregiver partici
pants completed an in-person baseline visit between October 2016 and 
October 2018 in which residential address and brain scans were col
lected. Annual average PM 
assigned to each participant’s primary residential address at the time of 
the study visit. Details of exclusionary criteria are presented in 
Supplementary Material. Centralized institutional review board (IRB) 
approval was obtained from the University of California, San Diego. 
Study sites obtained approval from their local IRBs. Written informed 
consent was provided by each parent or caregiver; each child provided 
written assent. All ethical regulations were complied with during data 
collection and analysis.

An identical protocol was utilized for recruitment, neuropsycholo
gical assessment, and neuroimaging of all participants in the ABCD 
study (Auchter et al., 2018). Our analytic sample was limited to par
ticipants with 1) an estimate of PM2.5 exposure in microgram per m 
(pg/m3) at the 1-km2 grid assigned to the primary residence address 
collected at the time of the study visit, 2) complete data on major so
ciodemographic characteristics, including age, sex, race/ethnicity and 
family socioeconomic status, and 3) either complete NIH Cognitive 
Toolbox scores and/or high-quality T1-weighted magnetic resonance 
imaging (MRI) scan. Missingness in covariates was minimal (N = 183),

exposure levels estimated for 2016 were2.5

3

therefore multiple imputations were not performed, rather these in
dividuals were excluded from the study. A total of 10,343 participants 
had information of PM exposure, covariates, and at least one out
come of interest. Of them, 10,341 subjects were retained in the MRI 
analyses and 10,127 were included in the cognitive analyses (SFig. 2).

2.5

In the current study, we aimed to examine how annual PM2.5

2
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2.2. MRI acquisition and preprocessing variable definitions were used for race and ethnicity and for parental 
higher education. Details about the remaining covariate measurements 
and selection of additional covariates are available in Supplementary 
Material (STable 1).

PM2.5 exposure estimates capture both local and regional sources of 
air pollution, and the urban built environment is likely to impact PM2.5 

exposure. In sensitivity analyses we assessed additional confounding 
effects of population density and distance to road (STable 2), and we 
explored heterogeneity of PM2.5 effects by ABCD site. Specifically, re
sidentially derived United Nations population density was measured as 
persons per km2 (based on population counts of the 2010 national 
census tract adjusted for potential underreporting across the world) 
(Center for International Earth Science Information Network - CIESIN - 
Columbia University, 2016) as a proxy for urbanicity. Distance to major 
roads and highways in meters (U.S. Department of the Interior, 2017) 
was treated as a categorical variable reflecting those living < 150, 
150-300 m, 300-600 m, or > 600 m based on previous studies 
showing that near-roadway pollutants decay to background levels by 
approximately 115-570 m (Karner et al., 2010).

ABCD MRI methods and assessments have been optimized and 
harmonized across the 21 sites for 3 Tesla scanners (Siemens Prisma, 
General Electric 750, Philips) (Casey et al., 2018; Hagler et al., 2019). 
Cortical surface reconstruction and subcortical segmentation was 
completed via FreeSurfer (version 5.3), including total gray and white 
matter as well as subcortical volumes, cortical thickness and cortical 
surface area estimates for cortical regions using the Desikan-Killiany 
Atlas (Dale et al., 1999; Hagler et al., 2019). At the central ABCD Data 
Analysis, Informatics & Resource Center (DAIRC), T1-weighted struc
tural images underwent quality control (QC) across five categories, 
both prior to and after post-processing to gauge the severity of motion, 
intensity inhomogeneity, white matter underestimation, pial over
estimation, and magnetic susceptibility artifact (Hagler et al., 2019). 
Only image types passing QC for all categories were included in our 
analyses (SFig. 2). Subjects lost after MRI QA/QC (n = 644) were 
significantly younger (age in months: 117.7 ± 7.3; p < 0.0001) but 
did not significantly differ by sex (53.6% male; p = 0.53) from the rest 
of the cohort.

2.3. Estimation of fine particulate matter exposure 2.5. Neurocognitive performance

We used daily estimates from state-of-the-art hybrid spatiotemporal 
models to aggregate annual PM2.5 exposure levels with 1-km 

resolution and to assign them to each participant’s home addresses at 
the time of the baseline visit (Di et al., 2019). Each child’s primary 
residential address was collected from the participant’s caregiver during 
the study visit and geocoded by the DAIRC using the google map API to 
generate latitude and longitude (Google Maps Platform Documentation, 
2019). Daily PM2.5 concentrations were obtained for the 2016 calendar 
year using an ensemble-based model approach (Di et al., 2019) that 
combines the strengths of satellite-based aerosol optical depth (AOD) 
models, land-use regression, and chemical transport models (CTM). 
This spatiotemporal modeling approach also incorporated the input of 
normalized difference vegetation index (NDVI), surface reflectance, 
absorbing aerosol index, elevation, road density, emission inventory, 
population density, percentage urban land, meteorological parameters, 
and other spatial covariates. To account for complex atmospheric me
chanisms, a neural network, a random forest, and gradient boosting 
were used for their capacity to model nonlinearity and interactions, and 
then ensemble averaged with a geographically weighted regression. 
The model for the continental United States from 2000 to 2016 has 
been trained and tested with left out monitors, with ten-fold cross-va
lidation (CV) for daily predictions showing a high R2 of 0.86 on the left- 
out monitors; for annual average exposure, CV R2 was 0.89. Annual 
average 2016 calendar year estimates were then aggregated and as
signed to the geocoded baseline residential locations of ABCD partici
pants by the DAIRC.

The ABCD study neurocognitive session at the baseline visit in
cluded the NIH Toolbox Cognition Battery (NIHT) (Heaton et al., 2014; 
Luciana et al., 2018; Weintraub et al., 2014). Each child completed the 
List Sorting Working Memory Test, Flanker Attention Test, Dimensional 
Card Sorting Task, Picture Vocabulary Test, Oral Reading Recognition 
Test, Picture Sequence Memory Test, and Pattern Comparison Proces
sing Speed Test. Using performance on these 7 items, composite scores 
include a total cognitive score, as well as crystalized and fluid cognitive 
function score (Gershon et al., 2013). Given our models included de
mographic variables, unstandardized scores were utilized as the pri
mary dependent variables of cognition.

2PM2.5

2.6. Statistical analysis

All analyses were performed using R software (version 3.5.2). We
first examined differences in covariate information across PM2.5 quin
tiles using Pearson’s Chi-square test for categorical variables and ana
lysis of variance (ANOVA) for continuous variables. Next, we im
plemented multilevel mixed effects modeling to examine the 
association between annual PM exposure and structural brain or 
neurocognitive performance outcomes of interest. Based on recent 
evidence showing regional- and hemisphere- specific differences in 
surface area and cortical thickness in the general population (Kong 
et al., 2018) as well as in relation to PM2.5 (Guxens et al., 2018; 
Peterson et al., 2015) we examined the main effect of PM2.5 and a cross-

2.5

product term of PM2.5 by hemisphere (i.e. interaction, see Eq. (1)), to 
determine if the association between PM and brain morphology dif
fered by hemisphere, in 31 regions of surface area and 27 regions of 
cortical thickness. Previous research has showed subcortical volumes

2.4. Covariates 2.5

Selection of potential confounders was based on both prior knowl
edge and empirical data (Weng et al., 2009). A directed acyclic graph 
(DAG) (Greenland and Brumback, 2002) was used to identify con- 
founders that may predict neurobehavioral development and exposure 
to ambient air pollutants (SFig. 3). The following covariates were in
cluded in the main analysis: child’s age, familial relationships, care
giver’s report of the child’s sex at birth, race/ethnicity, parental higher 
education (highest of any household member), total combined family 
income, parental employment status, handedness and the imaging de
vice manufacturer. We also included an average score of three-items 
assessing parent perspectives of how safe and free from crime their 
neighborhood is (Mujahid et al., 2007). For subcortical volume ana
lyses, intracranial volumes (ICV) were also included as a covariate. The 
ABCD Data Exploration and Analysis and Exploration Portal (DEAP)

may also be associated with annual PM2.5 related exposure during 
childhood (Pujol et al., 2016b), therefore we also examined 8 sub
cortical regions including cerebellum volumes. We included a random 
effect for ABCD site (j) and a nested random effect for family (k) within 
ABCD site for participant i so as to account for between-site variability 
and within-family correlations. A nested random intercept for subject 
(i) was also added to the model to account for the hemisphere related 
within-subject variability. At the first stage of the analysis we used 
generalized additive mixed effect models (GAMMs) to explore the shape 
of the association between PM2.5 and outcomes under study. Significant 
deviations from linearity were not detected, so we proceeded with a 
linear modeling strategy. Our final modeling equation was:

3
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Fig. 1. Distribution of baseline annual PM2.5 average (based on daily estimates 
at the primary residential location) by study site (N = 10,343) in the ABCD 
Study. Footnote: The line within the box marks the median; the boundaries of 
the box indicate the 25th and 75th percentiles; horizontal bars denote the 
variability outside the upper and lower quartiles (ie, within 1.5 IQR of the lower 
and upper quartiles).

corrected, p < 0.05). Specifically, we observed hemispheric differ
ences (i.e. significant PM2.5-by-hemisphere interaction) in the associa
tion of PM with surface area for 9/31 regions (29%) (Fig. 2A) and 
22/27 (81%) cortical thickness regions examined (Fig. 3A). Results 
from regional effect estimates stratified by hemisphere revealed posi
tive associations between PM 
tions in others. For surface area, an increase of 5-pg/m3 in PM2.5 ex
posure was associated with 17.5 mm2 smaller surface area in the left 
cuneus and 6.5 mm2 smaller surface area in the right frontal pole. In 
contrast, an increase of 5-pg/m3 in PM2.5 exposure was associated with 
a 34.9 mm2 increase in right lateral orbital frontal surface area (Fig. 2B, 
Fig. 4). For cortical thickness, an increase of 5-pg/m3 in PM2.5 exposure 
was associated with thinner cortices (0.01-0.02 mm) in the left superior 
frontal, left orbital frontal, left cingulate cortex (rostral anterior, caudal 
anterior, posterior, isthmus), right inferior temporal, right para
hippocampal, and right insula (Fig. 3B, Fig. 4). In addition, an increase 
of 5-pg/m3 in PM2.5 exposure was also found to be associated with 
increases in cortical thickness (0.01-0.04 mm) in the right lateral or
bital frontal, right paracentral, right caudal anterior and posterior 
cingulate, and the left middle temporal cortex (Fig. 3B, Fig. 4).

2.5

in some regions and negative associa-2.5

Yjki = P0 + P1PM2.5i X Hemispherei + p2Agei + p3Sexi

+ P4 Race/Ethnicityi + P5Parental higher education 
+ P6 Total family incomei + P7Parental employment statust 

+ P8 Handednessi + Imaging devicei

+ P10Neighborhood safetyt + P11PM2.5i + P12Hemispheret + Uj[ki]

+ j

Next, we employed a two-level linear mixed-effects model to ex
amine the association of annual residential PM2.5 exposure with whole 
brain estimates (total surface area, total cortical thickness, total gray 
and total white matter, cerebrospinal fluid, intracranial volume, and 
ventricle volumes). We included a random effect for ABCD site (j) and a 
nested random effect for family (k) within ABCD site for participant i, as 
presented in the following equation:

Yjki = P0 + P1PM2.5i + P2Agei + P3 Sexi + P4 Race/Ethnicityt + P5

Parental higher education + P6 Total family incomet + P7 

Parental employment statusi + P8Handednessi + P9 

Imaging devicei + P10Neighborhood safetyt + Uj [k] + Ejki

(1)

(2)

In all analyses, we scaled the effect estimates for PM2.5 to 5 pg/m3.
This increment has been widely used in previous research assessing 
health effects of PM including brain and cognitive development, thus 
allowing direct comparability of previous results with ours (Beelen 
et al., 2014; Guxens et al., 2014, 2018). Regional and hemispheric 
analyses were corrected for multiple comparisons using a false dis
covery rate correction and a 0.05 level of significance. To interpret 

and brain metrics in regions with significant interactions, in
dividual regression models were fit for each hemisphere separately to 
illustrate the difference in the associations with PM2.5 by hemisphere 
interactions (Robinson and Schumacker, 2013). Finally, we also em-

2.5

PM2.5

ployed the two-level linear mixed-effects model presented in Eq. (2) to 
examine the association of PM exposure with each of the 7 NIH 
Cognitive Toolbox outcomes and the 3 composite scores. We also ex
amined the potential effect moderation by sex through stratified ana
lyses, as previous studies have suggested sex-specific effects of PM2.5 

(Costa et al., 2017; Kern et al., 2017). In follow-up sensitivity analyses, 
we adjusted for population density and distance to road, and explored 
heterogeneity of PM2.5 effects by site by including a random slope of 
PM2.5 by site.

2.5

3. Results

3.1. Study population and exposure distribution

3.3. Links between residential PM exposure levels and brain volumesSubstantial variability was seen in annual PM2.5 exposures both 
within and between the 21 ABCD study sites, with median PM2.5 con
centrations ranging from 5.1 pg/m3 (Site 17, min = 2.4 pg/m3, 
max = 9.3 pg/m3) to 10.4 pg/m3 (Site 01, min 
max = 13.2 pg/m3) and overall distribution ranging from 1.72 — 
15.9 pg/m3 (Fig. 1, Table 1). The distribution of annual PM2.5 exposures 
was associated with both demographic and social covariates (Table S2). 
Participants with relatively high exposure in the upper two quintiles 
(> 8.45 pg/m3) were more likely to be ethnic minorities (Hispanic or 
Black), to have parents with a lower level of education, and to come 
from families earning less than $49,999 in total family income over the 
past 12 months (Table S2).

2.5

exposure was associated with hemispheric-specific 
differences in subcortical and cerebellum volumes, with the exception 
of the hippocampus (Fig. 5A). Regional effect estimates stratified by 
hemisphere revealed an increase of 5-pg/m3 in exposure was associated 
with a 112.7 mm3 increase in right thalamic volumes, 26.3 mm3 in
crease in the right pallidum, 7.4 mm3 in the left accumbens (Fig. 5B, 
Fig. 6). In constrast, an increase of 5-pg/m3 was also related to a 
65.2 mm3 decrease in the left putamen and a 20.1 mm3 decrease in the

Increased PM2.5

1.7 pg/m3,

left pallidum (Fig. 5B, Fig. 6). No significant associations were found 
between PM exposure and global measures of whole-brain surface 
area, cortical thickness, cortical volume or subcortical volumes 
(Table 2).

2.5

3.2. Links between residential PM 
structure

exposure levels and cortical brain2.5

3.4. PM2.5 exposure and neurocognitive performance
exposure was associated with hemispheric-specific 

differences in surface area and cortical thickness in regions of the 
frontal, parietal, temporal, occipital and cingulate lobes (FDR

Increased PM2.5
There were no significant associations between PM2.5 and task 

performance on individual measures of neurocognition or composites of
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exposure levels and population 
density (P = 0.0001, 95% CI: 0.00008-0.000098, p < 0.0001). Ad
justment for population density and residential distance to major road 
did not materially change PM2.5 results (STables 9-11). We also ex
plored heterogeneity of the PM2.5 exposure effect by site (by including a 
random slope of PM2.5 by site in our models) and did not find sig
nificant heterogeneity between PM2.5 exposure and any of the outcomes 
examined.

association was seen between PMTable 1
Baseline characteristics of study sample (N = 10,343) in the ABCD Study.

2.5

Characteristics of study sample (N 10, 343)

Age (months): mean ± SD (range) 
Familial relationship

Single: N (%)
Sibling: N (%)
Twin: N (%)
Triplet: N (%)

119.1 ± 7.7 (108-131)

7179 (69.4%) 
1368 (13.2%) 
1769 (17.1%) 
27 (0.3%)

Sex 4. Discussion
Female: N (%)
Male: N (%)

Race and ethnicity
Asian: N (%)
Black: N (%)
Hispanic: N (%)
Other: N (%)
White: N (%)

Parental higher education
< HS diploma/GED: N (%)
Some college: N (%)
Bachelor: N (%)
Post Graduate: N (%)

Total family income
< $5,000: N (%)

$5,000 - $11,999: N (%)
$12,000 - $15,999: N (%)
$16,000 - $24,999: N (%)
$25,000 - $34,999: N (%)
$35,000 - $49,999: N (%)
$50,000 - $74,999: N (%)
$75,000 - $99,999: N (%)
$100,000 - $199,999: N (%)
> $200,000: N (%)
Unknown: N (%)

Parental employment status 
Working: N (%)
Unemployed: N (%)
Temporarily Laid Off: N (%)
Looking for Work: N (%)
Sick Leave: N (%)
Stay at Home Parent: N (%)
Maternity Leave: N (%)
Retired: N (%)
Student: N (%)
Disabled: N (%)
Other: N (%)
Unknown: N (%)

Handedness 
Left: N (%)
Right: N (%)
Both: N (%)

MRI manufacturer 
Ge Medical Systems: N (%)
Philips Medical Systems: N (%)
Siemens: N (%)

Neighborhood quality: mean ± SD (range) 
Annual average PM2.5 (^g/m3): mean ± SD 

(range)

4933 (47.7%) 
5410 (52.3%)

This is the largest air pollution-brain MRI study (N = 10,343) to 
examine effects of exposure to fine particulate matter on morphometric 
measures of developing brains of children (age 9-10 years) in the 
United States. In this respect, the sample size provided statistical power

212 (2.1%) 
1461 (14.1%) 
2111 (20.4%) 
1025 (9.9%) 
5534 (53.5%) to examine the effects of PM2.5 by hemisphere in cortical and sub

cortical brain regions, as well as neurocognitive outcomes. Annual re
sidential PM exposure assigned to the primary address at baseline 
study enrollment was associated with hemispheric- and region-specific 
differences in gray matter. However, no associations were found with 
cognitive function as measured by the NIH Toolbox. The observed brain 
morphological findings were robust to adjustment for various socio
demographic factors and multiple comparison adjustment.

Our findings are congruent with previous studies suggesting brain 
regional specificity in neurotoxic effects of air pollution exposure 
during childhood (Pujol et al., 2016b, 2016a). Children and adolescents 
may be especially at risk for neurotoxic effects of air pollution because 
their brain are still growing and they are developing vital learning skills 
as well as social and interpersonal competencies (Sebastian et al., 2008; 
Steinberg, 2005). Interestingly, PM2.5 exposure was associated with 
both increases and decreases in gray matter surface area, thickness, and 
volume. The observed regional- and hemispheric specific patterns of 
both positive and negative associations between PM2.5 and gray matter 
may reflect the dynamic neurodevelopmental trajectories across early 
life that vary by brain region. For instance, sensory motor and language 
functions reach peak volumes in early childhood while the prefrontal, 
temporal, and basal ganglia continue to mature through the mid-to-late 
twenties (Crone, 2009; Herting et al., 2018; Lebel and Deoni, 2018; 
Lebel et al., 2017; Sowell et al., 2003; Tamnes et al., 2017). A hallmark 
pattern of child and adolescent development is synaptogenesis and peak 
volume around age 10, followed by pruning of synapses and increases 
in myelination, which is captured on MRI as a decrease in cortical 
thickness (Gotts et al., 2013; Herting et al., 2018; Mallya and Deutch, 
2018; Sowell et al., 2003). In line with these findings, we found re
gional specific associations between PM2.5 exposure and cortical 
thickness of the frontal lobe, temporal lobe, and basal ganglia as well as 
differences in the directionality of associations by hemisphere. Inter
estingly, hemispheric differences have also been previously noted in 
typical patterns of cortical thickness, albeit the pattern of asymmetry 
was found to change between early childhood versus late adolescence 
(Shaw et al., 2011). Moreover, regional- and hemispheric- differences 
have also been noted in a number of neurodevelopmental and mental 
health disorders, including Attention-Deficit/Hyperactivity Disorder 
(ADHD) (Shaw et al., 2011, 2009), Autism (Eyler et al., 2012), and 
depression (W. Liu et al., 2016; Yucel et al., 2009). Additional research 
is needed to understand if environmental exposures, including PM2.5, 
may partially contribute to risk for these types of disorders through 
effects on hemispheric patterns of brain maturation across childhood 
and adolescence.

1426 (13.8%) 
2682 (25.9%) 
2663 (25.7%) 
3572 (34.5%)

2.5

337 (3.3%) 
359 (3.5%) 
237 (2.3%) 
430 (4.2%) 
571 (5.5%) 
803 (7.8%) 
1329 (12.8%) 
1401 (13.5%) 
2942 (28.4%) 
1094 (10.6%) 
840 (8.1%)

7187 (69.5%) 
73 (0.7%)
71 (0.7%)
411 (4.0%)
17 (0.2%) 
1826 (17.7%) 
26 (0.3%)
65 (0.6%)
200 (1.9%) 
213 (2.1%) 
207 (2.0%)
47 (0.5%)

1145 (11.1%) 
9157 (88.5%) 
41 (0.4%)

2415 (23.3%)
1205 (11.7%)
6723 (65.0%)
3.9 ± 0.97 (1-5)
7.63 ± 1.57 (1.72-15.9)

total, crystallized or fluid cognition (Table 3).

3.5. Sensitivity and exploratory analysis of sex differences in PM2.5 effects

Because some studies that have found sex differences in PM2.5 ef
fects on behavior (Chiu et al., 2016; Sunyer et al., 2015; Wang et al., 
2017), we also performed analyses stratified by sex. However, we found 
no evidence that sex moderated the associations of PM2.5 with stratified 
hemispheric regions of surface area, cortical thickness, subcortical vo
lume, whole brain measures and neurocognitive performance in chil
dren ages 9-10 years (STables 4-8). PM2.5 exposure levels were similar 
among subjects living < 150 m from a major roadway (Mean = 7.53, 
SD = 1.63 ug/m3), 150-300 m (Mean = 7.79, SD = 1.57 ug/m3) or 
300-600 m (Mean = 7.72, SD = 1.59 ug/m3). A small, but significant,

We hypothesize that annual PM2.5 exposure could alter the timing of
the pruning process, either delaying or accelerating this process, in a 
regional and hemisphere specific manner. A possible biological me
chanism of PM exposure on the pruning process could be through 
actions on microglia cells. Microglia engulf dendritic spines during 
synaptic pruning in adolescence (Mallya et al., 2018). Both animal 
studies and human studies in populations living in highly polluted cities

2.5
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Fig. 2. A) PM2.5-by-hemisphere interaction effect estimates; and B) Region-specific PM2.5 effect estimates on surface area (mm2) that differed statistically by 
hemisphere in the ABCD Study. Footnote: A) Visualization of beta coefficients (95% CI) denoting regions associated with PM2.5-by-hemisphere interaction presented 
with ‘*’ for passed False Discovery Rate correction. B) Visualization of beta coefficients (95% CI) denoting regions associated stratified post-hoc analyses within a 
given hemisphere derived from significant PM2.5-by-hemisphere interactions presented with ‘*’ p < 0.05. PM2.5 units are 5 pg/m3.

indicate that PM exposure leads to changes within the brain (Block 
et al., 2004; Levesque et al., 2011; F. Liu et al., 2015; Ljubimova et al., 
2018; Pope et al., 2016), including microglial activation (Calderon- 
Garciduenas et al., 2008; Ljubimova et al., 2018; Woodward et al., 
2017). Additional experimental studies are needed to elucidate the 
underlying role of microglia and to identify additional plausible neu
rological consequences of PM2.5 exposure during adolescence, such as 
neuroinflammation, neurovascular damage, altered neurotransmitters, 
and up-regulation of genes encoding inflammatory cytokine pathways 
(Calderon-Garciduenas et al., 2008, 2015; Ljubimova et al., 2018; Pope 
et al., 2016).

The current study strengthens preliminary evidence from previous 
human studies suggesting that air pollution may exert region-specific 
neurotoxic effects on the brain (Guxens et al., 2018; Mortamais et al., 
2017; Pujol et al., 2016b, 2016a). A few studies have examined asso
ciations of prenatal or postnatal exposure to ambient air pollution and 
brain structure in children. One study found that higher prenatal PM2.5 

exposure was associated with reduced cortical thickness in the right 
prefrontal cortex in 6 to 10 year-olds (Guxens et al., 2018). In another 
study of 7-9 year-old children, PAHs derived from PM2.5 exposure were 
associated with surface reductions largely seen in the left hemisphere, 
as well as more focal patterns of increases in surface area that were 
largely driven by white matter (Peterson et al., 2015). Our findings 
provide additional evidence that the brain is vulnerable to air pollution 
through postnatal development, as air pollution exposure at ages 9-10 
was associated with concurrent brain structure morphology. Given that 
both the prenatal and childhood windows have been identified as

robust periods of neuromaturation, future studies are needed to dis
entangle specific brain alterations due to prenatal versus postnatal 
ambient PM2.5 exposure.

Structural brain differences associated with ambient PM 
fied in the current study are of particular concern as exposure levels of 
ABCD sites (median = 5.1-10.4 pg/m3; overall range = 1.72-15.9 pg/ 
m3) were generally below the regulatory standards set by the U.S. 
Environmental Protection Agency (12 pg/m3) (U.S. Environmental 
Protection Agency, 2012) and the World Health Organization (10 pg/ 
m3) (World Health Organization, 2005). Similarly low PM2.5 exposure 
levels in large, recent studies from the U.S. (N 
mean = 10.1 pg/m3; range = 4.8-20.1 pg/m3) (Bowe et al., 2019) and 
Canada (N = 299,500; mean (SD) = 6.32 (2.54) pg/m3) (Pinault et al., 
2016) were associated with increased mortality risk. Our study adds to 
emerging evidence that health effects of PM2.5 may be seen at con
centrations below the national or international standards. While the

identi-2.5

4,522,160;

majority of low to middle income countries do not meet standards of 
the U.S. EPA or WHO, 49% of high income countries in North America, 
Europe, and the Western Pacific have low PM2.5 exposure levels (World 
Health Organization, 2018). Thus, our findings of potential brain effects 
of PM in children may be most generalizable to countries and urban 
areas that are currently near meeting those worldwide standards. 
Consequently, our data suggest that current PM2.5 exposure across the 
U.S. may be an important environmental factor influencing patterns of 
structural brain development in childhood.

We did not observe associations of current childhood PM2.5 ex
posure with assessments of neurocognitive performance. In this respect,

2.5
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Fig. 3. A) PM2,5-by-hemisphere interaction effect estimates; and B) Region-specific PM2.5 effect estimates on cortical thickness (mm) that differed statistically by 
hemisphere in the ABCD Study. Footnote: A) Visualization of beta coefficients (95% CI) denoting regions associated with PM2.5-by-hemisphere interaction presented 
with ‘*’ for passed False Discovery Rate correction. B) Visualization of beta coefficients (95% CI) denoting regions associated stratified post-hoc analyses within a 
given hemisphere derived from significant PM2.5-by-hemisphere interactions presented with ‘*’ p < 0.05. PM2.5 units are 5 pg/m3.
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our results are not consistent with previous studies showing that re
sidential exposure to fine particulate matter or its constituents is asso
ciated with deficits in general intelligence (Chiu et al., 2016; Edwards 
et al., 2010; Perera et al., 2009; Wang et al., 2017) and poorer cognitive 
performance (Chiu et al., 2016). These differences between studies may 
be a function of exposure heterogeneity, type of exposure assessment,

geographical location, sensitivity of cognitive tests implemented, or 
differences in study design. For instance, a number of studies focused 
on PAHs, a specific component of PM2.5 (Edwards et al., 2010; Perera 
et al., 2009). The two studies assessing childhood PM2.5 exposure and 
cognitive outcomes conducted in the U.S. (Perera et al., 2009; Wang 
et al., 2017) had small sample size, geographical/spatial coverage

Fig. 4. Hemispheric-specific differences in regional 
effects of PM2.5 exposure on surface area and cortical 
thickness in the ABCD Study. Visualization of beta 
coefficients denoting regions significantly associated 
with PM2.5 (using a fixed increment of 5 pg/m3) 
within a given hemisphere based on stratified post- 
hoc analyses (P-values at p < 0.05), including CUN: 
Cuneus; lOFC: Lateral Orbitofrontal; FP: Frontal Pole; 
SF: Superior Frontal; lOFC: Lateral Orbitofrontal; 
raCC: Rostral Anterior Cingulate; caCC: Caudal 
Anterior Cingulate; pCC: Posterior Cingulate; iCC: 
Isthmus Cingulate; PCC: Paracentral; ITC: Inferior 
Temporal; MTC: Middle Temporal; PHC:
Parahippocampal. Negative associations are pre
sented in dark-light blue and positive associations are 
presented in red-yellow. (For interpretation of the 
references to color in this figure legend, the reader is 
referred to the web version of this article.)
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Fig. 5. A) PM2.5-by-hemisphere interaction effect estimates and; B) Region-specific PM2.5 effect estimates on cerebellum and subcortical volumes (mm3) that differed 
statistically by hemisphere in the ABCD Study. Footnote: A) Visualization of beta coefficients (95% CI) denoting regions associated with PM2.5-by-hemisphere 
interaction presented with ‘*’ for passed False Discovery Rate correction. B) Visualization of beta coefficients (95% CI) denoting regions associated stratified post-hoc 
analyses within a given hemisphere derived from significant PM2.5-by-hemisphere interactions presented with ‘*’ p < 0.05. PM2.5 units are 5 pg/m3.

Subcortical volume measureable neuroperformance deficits, the observed alterations in 
brain structure found in the present study may still have important 
clinical relevance and public health implications. Specifically, these 
structural alterations could be early biomarkers of neurocognitive im
pairments, or other unfavorable neurological outcomes, that may de
velop over time. Specifically, recent neuroscience has identified the 
need to understand how individual differences in brain maturation 
contribute to vulnerability (Foulkes and Blakemore, 2018); trajectories 
of brain development at either extreme (reduced and/or augmented 
structural brain development via over or under pruning) may be linked 
to various cognitive and mental health problems (Gogtay and 
Thompson, 2010). From childhood to adulthood, individuals typically 
show a ~1 mm change in gray matter (Tamnes et al., 2017) with 
about ~0.021 mm/year seen during childhood (Zhou et al., 2015). In 
the current study an increase of 5-pg/m3 was associated with differ
ences in cortical thickness on the magnitude ranging from 0.01 to 
0.04 mm, suggesting that continual exposure to PM2.5 during childhood 
and adolescence could substantially impact an individual’s brain 
growth trajectories with potentially lifelong consequences.

The study has several strengths, including a large, diverse sample 
with air pollution estimates at the individual level with high spatio- 
temporal precision (1-km2 resolution) (Di et al., 2019), and the ability 
to adjust for important demographic and socio-economic confounders. 
This unique sample provided us with complete structural evaluation of 
MRI measurements of cortical thickness, surface area, and subcortical 
volume in a regional fashion as well as whole-brain assessments and 
explored a critical time window of children’s brain maturation when 
dynamic changes accompany cortical development. However, a few 
limitations should be noted. The cross-sectional design is a limitation to 
causal inference, especially since brain maturation is an ongoing de
velopmental process. Future research is needed to determine the impact 
of PM2.5 exposure on the subsequent maturation of brain regions during 
the transition period from early childhood to adolescence, as these 
prospectively collected data become available through ABCD or other 
cohorts. As the ABCD dataset does not currently include PM2.5 estimates 
for prenatal and earlier life residential addresses, we were not able to 
assess the role of prenatal PM2.5 exposure in brain structure and func
tion. Once lifetime address history has been collected (which is planned 
for follow-up visits in the ABCD cohort), it will be a priority to assess 
early life PM associations with brain health. The ABCD study enroll
ment process was dynamically monitored to ensure the study met target 
sex, socioeconomic, ethnic, and racial diversity (Garavan et al., 2018). 
However, participation was limited to the 21 study sites, which may

113.3
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Fig. 6. Hemispheric-specific differences in regional effects of PM2.5 exposure on 
subcortical volumes (mm3) in the ABCD Study. Visualization ofbeta coefficients 
denoting regions of subcortical volumes significantly associated with PM2.5 

(using a fixed increment of 5 pg/m3) within a given hemisphere based on 
stratified post-hoc analyses (P-values at p < 0.05). Negative associations are 
presented in dark-light blue and positive associations are presented in red- 
yellow. (For interpretation of the references to color in this figure legend, the 
reader is referred to the web version of this article.)

Table 2
Annual PM 
ABCD Study.

average and global measures of whole brain estimates in the2.5

Coefficients P-valueCI (95%)ROI

Total Cortical Surface area 
Mean Cortical Thickness 
Whole Brain Volume 
Subcortical Gray Matter Volume 
Cerebrospinal Fluid Volume 
Intracranial Volume 
All Ventricles Volume 
Lateral Ventricles Volume 
Cerebral White Matter Volume

276.6
-0.004
669.5

-1080.0
-0.013
-3056.5
-184.0
-20.2
-8846.2
-679.5
-686.3
-871.1

1633.1
0.006
4395.4
326.8

0.689
0.457
0.725
0.583
0.771
0.755
0.439
0.355
0.247

71.4
-2.6
1676.5
-192.3
-219.9
1256.2

15.0
12199.1
294.9
246.5
3383.5

ROI, Region of Interest; 0, Beta coefficient; CI, Confidence Interval.
Note: The models are based on main effects of PM2.5. All models were adjusted 
for age, sex, ethnicity, neighborhood quality, parental higher education, total 
family income, parental employment status, imaging device manufacturer, 
handedness and intracranial volume for volumetric measures, including 
random intercepts for ABCD site and familial relationship (participants be
longing to the same family). Models were scaled for PM2.5 using a fixed in
crement of 5 pg/m3.

limited to cities (New York, Southern California), restricted socio
cultural backgrounds (ethnic minorities) and/or higher exposed popu
lations that could possibly explain observed associations attributable to 
unmeasured or residual confounding. Notwithstanding absence of
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influence the work reported in this paper.Table 3
Annual PM 
Study.

average exposure and neurocognitive performance in the ABCD2.5
Acknowledgements

NIH Toolbox Score Coefficients P-valueCI (95%)
Data used in the preparation of this article were obtained from the 

Adolescent Brain Cognitive Development (ABCD) Study (https:// 
abcdstudy.org), held in the NIMH Data Archive (NDA). This is a mul
tisite, longitudinal study designed to recruit more than 10,000 children 
age 9-10 and follow them over 10 years into early adulthood. The ABCD 
Study is supported by the National Institutes of Health Grants 
[U01DA041022, U01DA041028, U01DA041048, U01DA041089,
U01DA041106, U01DA041117, U01DA041120, U01DA041134,
U01DA041148, U01DA041156, U01DA041174, U24DA041123,
U24DA041147]. A full list of supporters is available at https:// 
abcdstudy.org/nih-collaborators. A listing of participating sites and a 
complete listing of the study investigators can be found at https:// 
abcdstudy.org/principal-investigators.html. ABCD consortium in
vestigators designed and implemented the study and/or provided data 
but did not necessarily participate in analysis or writing of this report. 
This manuscript reflects the views of the authors and may not reflect 
the opinions or views of the NIH or ABCD consortium investigators. The 
ABCD data repository grows and changes over time. The ABCD data 
used in this report came from [NIMH Data Archive Digital Object 
Identifier (http://dx.doi.org/10.15154/1504041)]. The NDA study for 
this project can be found at: http://dx.doi.org/10.15154/1519030. 
Additional support for this project, including the estimates and as
signment of PM2.5 exposure to each subject’s residential address, was 
provided by the National Institutes of Health [NIEHS P30ES007048- 
23S1, 3P30ES000002-55S1, P01ES022845] and EPA grants [RD 
83587201, RD 83544101]. The Rose Hills Foundation also supported 
the efforts of MH and DCS.

List Sorting Working Memory Test 
Flanker Inhibitory Control and Attention 

Test
Dimensional Change Card Sort Test 
Picture Vocabulary Test 
Oral Reading Recognition Test 
Picture Sequence Memory Test 
Pattern Comparison Processing Speed Test 
Total Cognition Composite 
Crystallized Cognition Composite 
Fluid Cognition Composite

-0.2 -1.2
-0.1

0.9 0.76
1.6 0.090.7

0.2 -0.6 1.0 0.63
0.5 0.67
1.0 0.282 
0.3 0.175
0.3 0.117
0.7 0.85
0.7 0.66
0.6 0.55

-0.1 -0.8
0.3 -0.3

-1.7
-2.4

-0.71
-1.1
-0.1 -0.8
0.1 -0.5

-1.2-0.3

0, Beta coefficient; CI, Confidence Interval.
Note: The models are based on main effects of PM2.5. All models were adjusted 
for age, sex, ethnicity, neighborhood quality, parental higher education, total 
family income, parental employment status, including random intercepts for
ABCD site and familial relationship (participants belonging to the same family). 
Models were scaled for PM using a fixed increment of 5 pg/m3.2.5

contribute to ecological confounding effects. The current study was also 
limited in exposure assessment as it did not include personal, home, or 
school-based measures of air pollution using real-time monitors. In 
addition, the ABCD dataset does not currently contain estimates of 
other regional pollutants at the 1-km2 resolution or PM2.5 constituents 
(for example polyaromatic hydrocarbons, elemental carbon, or metals), 
or the near-roadway PM mixture that may be more toxic than mass 
alone, and may vary across the participating study sites. However, in 
sensitivity analyses PM2.5 effect estimates did not vary substantially 
across study site locations. Previous studies have suggested PM2.5 

findings may be driven by traffic-related pollution (Pujol et al., 2016a; 
Sunyer et al., 2015, 2017). However, our results remained robust to 
adjustment for distance to major roadway, as well as for population 
density. Distance to major roadway is only a proxy for near-roadway 
exposure. Better indicators of near-roadway air pollution exposure and 
of exposure to PM2.5 constituents are needed to assess their effects.

Appendix A. Supplementary material

Supplementary data to this article can be found online at https:// 
doi.org/10.1016/j.envint.2020.105933.
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Abstract

Objectives: United States government scientists estimate that COVID-19 may kill tens of

thousands of Americans. Many of the pre-existing conditions that increase the risk of death in

those with COVID-19 are the same diseases that are affected by long-term exposure to air

pollution. We investigated whether long-term average exposure to fine particulate matter (PM2.5)

is associated with an increased risk of COVID-19 death in the United States.

Design: A nationwide, cross-sectional study using county-level data.

Data sources: COVID-19 death counts were collected for more than 3,000 counties in the United

States (representing 98% of the population) up to April 22, 2020 from Johns Hopkins University,

Center for Systems Science and Engineering Coronavirus Resource Center.

Main outcome measures: We fit negative binomial mixed models using county-level COVID-19

deaths as the outcome and county-level long-term average of PM2.5 as the exposure. In the main

analysis, we adjusted by 20 potential confounding factors including population size, age

distribution, population density, time since the beginning of the outbreak, time since state’s

issuance of stay-at-home order, hospital beds, number of individuals tested, weather, and

socioeconomic and behavioral variables such as obesity and smoking. We included a random

intercept by state to account for potential correlation in counties within the same state. We

conducted more than 68 additional sensitivity analyses.

Results: We found that an increase of only 1 ^g/m3 in PM2.5 is associated with an 8% increase in

the COVID-19 death rate (95% confidence interval [CI]: 2%, 15%). The results were statistically

significant and robust to secondary and sensitivity analyses.

Conclusions: A small increase in long-term exposure to PM2.5 leads to a large increase in the

COVID-19 death rate. Despite the inherent limitations of the ecological study design, our results
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underscore the importance of continuing to enforce existing air pollution regulations to protect

human health both during and after the COVID-19 crisis. The data and code are publicly available

so our analyses can be updated routinely.
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Summary Box

What is already known on this topic

1. Long-term exposure to PM2.5 is linked to many of the comorbidities that have been

associated with poor prognosis and death in COVID-19 patients, including cardiovascular

and lung disease.

2. PM2.5 exposure is associated with increased risk of severe outcomes in patients with certain

infectious respiratory diseases, including influenza, pneumonia, and SARS.

3. Air pollution exposure is known to cause inflammation and cellular damage, and evidence

suggests that it may suppress early immune response to infection.

What this study adds

1. This is the first nationwide study of the relationship between historical exposure to air

pollution exposure and COVID-19 death rate, relying on data from more than 3,000

counties in the United States. The results suggest that long-term exposure to PM2.5 is

associated with higher COVID-19 mortality rates, after adjustment for a wide range of

socioeconomic, demographic, weather, behavioral, epidemic stage, and healthcare-related

confounders.

2. This study relies entirely on publicly available data and fully reproducible, public code to

facilitate continued investigation of these relationships by the broader scientific community

as the COVID-19 outbreak evolves and more data become available.

A small increase in long-term PM2.5 exposure was associated with a substantial increase in the

county’s COVID-19 mortality rate up to April 22, 2020.
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Introduction

The scale of the COVID-19 public health emergency is unmatched in our lifetime and will have

grave social and economic consequences. The suddenness and global scope of this pandemic has

raised urgent questions that require coordinated investigation in order to slow the disease’s

devastation. A critically important public health objective is to identify key modifiable

environmental factors that may contribute to the severity of the health outcomes (e.g., ICU

hospitalization and death) among individuals with COVID-19. Data from China and Italy show

that a majority of COVID-19 deaths occurred in adults aged >60 years1 and in persons with serious

underlying health conditions.2-4 Early age-stratified COVID-19 death rates in the United States,

reported by the Centers for Disease Control and Prevention (CDC),5 also suggest that persons aged

>65 are at highest risk. Additional factors associated with severe disease include male sex and the

presence of comorbidities including hypertension, obesity, diabetes mellitus, cardiovascular

disease, and chronic lung disease.6 7 Severe COVID-19 infection is characterized by a high

inflammatory burden, and it can cause viral pneumonia with additional extrapulmonary

manifestations and complications including acute respiratory distress syndrome (ARDS),8-13 which

has a mortality rate ranging from 27% to 45%.14 Studies have also documented high rates of heart

damage,11 15 cardiac arrhythmias,12 and blood clots16 in COVID-19 patients. Patients with severe

disease can suffer respiratory failure and failure of other vital systems, leading to death.

Although the epidemiology of COVID-19 is evolving, there is a large overlap between causes of

death in COVID-19 patients and the conditions caused and/or exacerbated by long-term exposure

to fine particulate matter (PM2.5). PM2.5 contains microscopic solids or liquid droplets small

enough that they can be inhaled and cause serious health problems. The Global Burden of Disease
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Study identified air pollution as a risk factor for total and cardiovascular disease mortality, and it

is believed to have contributed to nearly 5 million premature deaths worldwide in 2017 alone.17

On Thursday, March 26, 2020 the US EPA announced a sweeping relaxation of environmental

rules in response to the coronavirus pandemic, allowing power plants, factories and other facilities

to determine for themselves if they are able to meet legal requirements on reporting air and water

pollution. The association between PM2.5 and health, including both infectious and chronic

respiratory diseases, cardiovascular diseases, neurocognitive disease, and pregnancy outcomes in

the United States and worldwide is well established.18-24 A recent study by our group also

documented a statistically significant association between long-term exposures to PM2.5 and ozone

and risk of ARDS among older adults in the United States.25 Numerous scientific studies reviewed

by the United States Environmental Protection Agency (US EPA) have linked PM2.5 to a variety

of health concerns including premature death in people with heart or lung disease, non-fatal heart

attacks, irregular heartbeats, aggravated asthma, decreased lung function, and increased respiratory

symptoms such as inflammation, airway irritations, coughing, or difficulty breathing.26

We hypothesize that because long-term exposure to PM2.5 adversely affects the respiratory and

cardiovascular systems and increases mortality risk,27-29 it also exacerbates the severity of COVID-

19 infection symptoms and worsens the prognosis of COVID-19 patients. In this study, we

quantified the impact of long-term PM2.5 exposure on COVID-19 mortality rates in United States

counties. Our study includes 3,087 counties in the United States, covering 98% of the population.

We leveraged our previous efforts that focused on estimating the long-term effects of PM2.5 on

mortality among 60 million United States’ Medicare enrollees.20 30 31 We used a well-tested

research data platform that gathers, harmonizes, and links nationwide air pollution data, census
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data, and other potential confounding variables with health outcome data. We augmented this

platform with newly collected COVID-19 data from authoritative data sources.32 All data sources

used in these analyses, along with fully reproducible code, are publicly available to facilitate

continued investigation of these relationships as the COVID-19 outbreak evolves and more data

become available.

Methods

Table 1 summarizes our data sources and their provenance, including links where the raw data

can be extracted directly.

COVID-19 deaths

We obtained COVID-19 death counts for each county in the United States from Johns Hopkins

University, Center for Systems Science and Engineering Coronavirus Resource Center.32 This

source provides the most comprehensive county-level COVID-19 data to date reported by the CDC

and state health departments, including the number of new and cumulative deaths and confirmed

cases reported in each county across the United States, updated daily. We collected the cumulative

number of deaths for each county up to and including April 22, 2020. County-level COVID-19

mortality rates were defined for our analyses as the ratio of COVID-19 deaths to county level

population size. While individual-level data would have allowed a more rigorous statistical

analyses, individual-level data on COVID-19 death is currently not available.

Exposure to air pollution
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We calculated county-level long-term exposure to PM2.5 (averaged from 2000 to 2016) from an

established exposure prediction model.33 The PM2.5 exposure levels were estimated monthly at

0.01° x 0.01° grid resolution across the entire continental United States by combining satellite,

modeled, and monitored PM2.5 data in a geographically weighted regression. These estimates

have been extensively cross-validated.33 We aggregated these levels spatially by averaging the

values for all grid points within a zip code and then averaging across zip codes within a county.

We obtained temporally averaged PM2.5 values (2000-2016) at the county level by averaging

estimated PM2.5 values within a given county. We computed the average 2016 PM2.5 exposure

analogously for each county to use in sensitivity analyses.

Potential confounders

In the main analysis, we considered the following 19 county-level variables and one state-level

variable as potential confounders (see also Table 2): days since first COVID-19 case reported (a

proxy for epidemic stage), population density, percent of population >65 years of age, percent of

the population 45-64 years of age, percent of the population 15-44 years of age, percent living in

poverty, median household income, percent black, percent Hispanic, percent of the adult

population with less than a high school education, median house value, percent of owner-occupied

housing, percent obese, percent current smokers, number of hospital beds per unit population, and

average daily temperature and relative humidity for summer (June-September) and winter

(December-February) for each county, and days since issuance of stay-at-home order for each

state. Note that publicly available daily COVID-19 case counts at the county level were only

available starting March 22, 2020, so that the measure of days since first COVID-19 case reported
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was truncated by this date. Additional detail on the creation of all variables used in the analysis is

available in the Supplementary Materials.

Statistical methods

We fit a negative binomial mixed model34-36 using COVID-19 deaths as the outcome and PM2.5 as

the exposure of interest to estimate the association between COVID-19 mortality rate and long

term PM2.5 exposure, adjusted by covariates. The model included a population size offset and was

adjusted for all the potential confounders listed above. We also included a random intercept by

state to account for potential correlation in counties within the same state, due to similar socio

cultural, behavioral, and healthcare system features and similar COVID-19 response and testing

policies. Additional modeling details are provided in the Supplementary Materials. We report

mortality rate ratios (MRR), i.e., exponentiated parameter estimates from the negative binomial

model, and 95% CI. The MRR for PM2.5 can be interpreted as the relative increase in the COVID-

19 mortality rate associated with a 1 ^g/m3 increase in long-term average PM2.5 exposure. We

carried out all analyses in R statistical software and performed model fitting using the lme4

package.37 38

Quantifying unmeasured confounding bias

Because this study is observational and the contributing factors to COVID-19 spread and severity

remain largely unknown at this early stage of the pandemic, unmeasured confounding is a concern

in our analyses. The E-value is a commonly used metric to evaluate the potential impact of

unmeasured confounding on results from an observational study.39 For a pre-specified exposure

variable of interest (long-term exposure to PM2.5), the E-value quantifies the minimum strength of

9
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association that an unmeasured confounder must have, with both the outcome (COVID-19

mortality rate) and exposure (long-term exposure to PM2.5) conditional to all of the potential

confounders included in the regression model, to explain away the estimated exposure-outcome

relationship. We report the E-value for the MRR estimate for PM2.5 under the main model with 20

potential confounders.

Secondary analyses

In addition to the main analysis, we conducted six secondary analyses to assess the robustness of

our results to the confounder set used, outliers, and the model form specification.

First, because the New York metropolitan area has experienced the most severe COVID-19

outbreak in the United States to date, we anticipated that it would strongly influence our analysis.

As a result, we repeated the analysis excluding the counties comprising the New York metropolitan

area, as defined by the Census Bureau.

Second, although in our main analysis we adjusted for days since first COVID-19 case reported to

capture the size of an outbreak in a given county, this measure is imprecise. To further investigate

the potential for residual confounding bias (i.e., if counties with high PM2.5 exposure also tend to

have large outbreaks relative to the population size, then their death rates per unit population could

appear differentially elevated, inducing a spurious correlation with PM2.5), we also conducted

analyses excluding counties with fewer than 10 confirmed COVID-19 cases.

10

https://doi.org/10.1101/2020.04.05.20054502.this


medRxiv preprint doi: https://doi.org/10.1101/2020.04.05.20054502.this version posted April 27, 2020. The copyright holder for this preprint
(which was not certified by peer review) is the author/funder, who has granted medRxiv a license to display the preprint in perpetuity.

All rights reserved. No reuse allowed without permission.

Third, we omitted an anticipated strong confounder, days since first COVID-19 case reported,

from the model. Fourth, we additionally adjusted our models for the number of tests performed at

the state level (see Table 1 for data source) to evaluate how state-level differences in testing

policies might impact our results. Fifth, we additionally adjusted our models for county-level

estimated percentage of people with COVID-19 symptoms (see Table 1 for data source) to evaluate

how the size of the outbreak in each county might impacts our results. Sixth, we introduced PM2.5

into our models as a categorical variable, categorized at the empirical quintiles, to assess the

sensitivity of our results to the assumption of a linear effect of PM2.5 on COVID-19 mortality rates.

Sensitivity analyses

We conducted 68 sensitivity analyses to assess the robustness of our results to data and modeling

choices. First, we repeated all the analyses using alternative methods to estimate exposure to

PM2 .5.31 Second, we fit the models, modifying the adjustment for confounders, such as using a log

transformation or categorized versions of some of the covariates. Third, because our study relies

on observational data, our results could be sensitive to modeling choices (e.g., distributional

assumptions or assumptions of linearity). We evaluated sensitivity to such choices by considering

alternative model specifications and by fitting models stratified by county urban-rural status.

Additional detail about the sensitivity analyses and the results are provided in the Supplementary

Materials.

Results

Our study utilized data from 3,087 counties, of which 1,799 (58.3%) had reported zero COVID-

19 deaths at the time of this analysis. Table 2 describes the data used in our analyses. All COVID-
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19 death counts (a total of 45,817 deaths) are cumulative up to April 22, 2020. Figure 1 illustrates

the spatial variation of long-term average exposure to PM2.5 and COVID-19 death rates (per 1

million population) by county. Visual inspection suggests higher COVID-19 death rates in the

Mid-Atlantic, upper Midwest, and Gulf Coast regions. These spatial patterns in COVID-19 death

rates generally mimic patterns in both high population density and high PM2.5 exposure areas. In

the Supplementary Materials, we provide additional data diagnostics that justify the use of the

negative binomial model for our analyses.

In Table 3, we report the estimated regression coefficients for each of the covariates included in

our main analysis, including PM2.5. We found that the estimated MRR for PM2.5 is 1.08 (1.02,

1.15). That is, we found that an increase of only 1 ^g/m3 in long-term average PM2.5 is associated

with a statistically significant 8% increase in the COVID-19 death rate. Importantly, we also found

that population density, days since first COVID-19 case reported, rate of hospital beds, median

household income, percent with less than a high school education, and percent Black are important

predictors of COVID-19 death rate. Our results are consistent with previously reported findings

that Black Americans are at higher risk of COVID-19 mortality than other groups,40 we found a

45% (32%, 60%) increase in COVID-19 mortality rate associated with a 1-standard deviation (per

14.2%) increase in percent Black residents.

For our main analysis, the E-value for the estimated MRR for PM2.5 was 1.37. That is, in order for

an unmeasured confounder to fully account for the estimated effect of PM2.5 on the COVID-19

mortality rate, it would have to be associated with both long-term PM2.5 exposure and COVID-19

mortality by a risk ratio of at least 1.37-fold each, through pathways independent of all covariates
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already included in the model. If we were to include such a confounder in our models, along with

all other confounders considered, the estimated MRR for PM2.5 mortality would become 1 (the

null value). To get a sense of the magnitude of the required confounding effect, we also computed

the E-value for some of our key measured confounders for comparison. The E-values for days

since first COVID-19 case reported (1.16), the weather variables (1.02), number of hospital beds

(1.04) and the behavioral risk factors (1.02) were significantly smaller than the reported E-values

for the required unmeasured confounder. This suggests that any unmeasured confounder would

need to have a confounding effect substantially larger than any of our observed confounders in

order to explain away the relationship between PM2.5 and COVID-19 mortality rate.

In Figure 2, we report the MRR and 95% CI for PM2.5 from all secondary analyses. In these

analyses, we separately (a) omitted New York metropolitan area; (b) excluded counties with fewer

than 10 confirmed COVID-19 cases; (c) omitted time since first reported COVID-19 case from

the model; (d) additionally adjusted the model for number of tests performed; (e) additionally

adjusted the model for estimated percentage of people with COVID-19 symptoms; and (f) treated

PM2.5 as a categorical variable. The results of these analyses were consistent with the main

analysis. For the analysis of the PM2.5 categorized into quintiles, the MRR for the kth can be

interpreted as the increase in COVID-19 mortality rate associated with a change from the first

quintile to the kth quintile in long-term PM2.5 exposure. The MRR estimates from this model

monotonically increased as PM2.5 increased, supporting the assumption of a linear relationship

between PM2.5 and COVID-19 mortality rates. The results of all sensitivity analyses are provided

in the Supplementary Materials.
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Discussion

This is the first nationwide study in the United States to estimate the relationship between long

term exposure to PM2.5 and COVID-19 death rates. The results indicate that long-term exposure

to air pollution increases vulnerability to the most severe COVID-19 outcomes. We found

statistically significant evidence that an increase of 1 ^g/m3 in long-term PM2.5 exposure is

associated with an 8% increase in the COVID-19 mortality rate. Our results were adjusted for a

large set of socioeconomic, demographic, weather, behavioral, epidemic stage, social isolation

measures, and healthcare-related confounders and demonstrated robustness across a wide range of

sensitivity analyses.

In our previous study20 of 60 million Americans older than 65 years of age, we found that a 1

^g/m3 in long-term PM2.5 exposure is associated with a 0.73% increase in the rate of all-cause

mortality. Therefore, the same small increase in long-term exposure to PM2.5 led to an increase in

the COVID-19 death rate of a magnitude 11 times that estimated for all-cause mortality.

Our results are consistent with previous findings that air pollution exposure increases severe

outcomes during infectious disease outbreaks. Ciencewicki and Jaspers19 provide a review of the

epidemiologic and experimental literature linking air pollution to infectious disease. During the

2003 outbreak of Severe Acute Respiratory Syndrome (SARS), a type of coronavirus closely

related to COVID-19, Cui et al41 reported that locations in China with a moderate or high long

term air pollution index (API) had SARS case fatality rates 126% and 71% higher, respectively,

than locations with low API. Long-term particulate matter exposure has been associated with

hospitalizations for pneumonia in the well-controlled quasi-experimental conditions provided by
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the closing of the Utah Valley Steel Mill,42 and a link between long-term PM2.5 exposure and

pneumonia and influenza deaths was reported in a well-validated cohort study.28 Several studies

have reported associations between short-term PM2.5 exposure and poor infectious disease

outcomes,43 44 including higher hospitalization rates or increased medical encounters for influenza,

pneumonia, and acute lower respiratory infections. In these studies and in the literature on the

association between air pollution and chronic disease outcomes, relationships with long-term

pollution exposure tend to be stronger than relationships with short-term exposure,20 45 46 and the

large effect estimate in our study is consistent with this trend.

Relationships have also been detected between pollution exposures and severe outcomes in the

context of past pandemics. Studies found particulate matter exposure to be associated with the

mortality during the H1N1 influenza pandemic in 2009.47 48 Recent studies have even used historic

data to show a relationship between air pollution from coal burning and mortality in the 1918

Spanish influenza pandemic.49 50

Although our study design cannot provide insight into the mechanisms underlying the relationship

between PM2.5 and COVID-19 mortality, prior studies have shed light on the potential biological

mechanisms that may explain the relationship between air pollution and viral outcomes.19 PM2.5

exposure is known to be associated with many of the cardiovascular and respiratory comorbidities

that dramatically increase the risk of death in COVID-19 patients. We hypothesize that the effects

captured here are largely mediated by these comorbidities and pre-existing PM-related

inflammation and cellular damage,46 51 as suggested by a recent commentary.52 Experimental

studies19 53-56 also suggest that exposure to pollution can suppress early immune responses to the
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infection, leading to later increases in inflammation and worse prognosis, which may also explain

our findings. Some studies57-59 have suggested that air pollution can also proliferate the

transmission of infectious disease. If COVID-19 spread is indeed impacted by air pollution levels,

which is not yet known, some of the effects detected in our study could be mediated by this factor

as well.

This analysis provides a timely characterization of the relationship between historical exposure to

air pollution and COVID-19 deaths in the United States. Research on how modifiable factors may

exacerbate COVID-19 symptoms and increase mortality risk is essential to guide policies and

behaviors to minimize fatality related to the outbreak. Our analysis relies on up-to-date population-

level COVID-19 data and well-validated air pollution exposure measures.

Strengths of this analysis include adjusting for a wide range of potential confounders and a

demonstrated robustness of results to different model choices. Moreover, the analyses rely

exclusively on data and code that are publicly available. This provides a platform for the scientific

community to continue updating and expanding these analyses as the pandemic evolves and data

accumulate.

It is important to acknowledge that this study has limitations, mainly due to the fact that this is an

ecological study with data available at the county level and that this is a cross-sectional study.

High quality, nationwide individual-level COVID-19 outcome data are unavailable at this time

and for the foreseeable future, thus necessitating the use of an ecologic study design for these

analyses. Due to the potential for ecologic bias, our results should be interpreted in the context of
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this design and should not be used to make individual-level inferential statements. Also,

unmeasured confounding bias is a threat to the validity of our conclusions. Unfortunately, in the

midst of a pandemic it is not feasible to design a study and collect the data at the ideal level of

spatial and temporal resolution to minimize all sources of bias. Yet, conditional on the data

available, we have endeavored to adjust for confounding bias by all of the most important factors,

including population density, time since the beginning of the outbreak, social isolation measures,

behavior, weather, age structure, ethnicity, access to health care, and socio-economic factors. We

also conducted 68 additional analyses to assess the robustness of the results to many modelling

choices. Furthermore, we computed the E-value to demonstrate that the confounding effect of any

unmeasured confounder would need to be much stronger than that of any of our observed

confounders in order to explain away the relationship between PM2.5 exposure and COVID-19

mortality rate. The calculation of the E-value provided reassurance that the presence of a strong

unmeasured confounder is unlikely; however, this possibility cannot be ruled out completely.

The inability to accurately quantify the number of COVID-19 cases due to limited testing capacity

presents another potential limitation. We instead used total population size as the denominator for

our mortality rates, and we additionally adjusted our models for numerous anticipated proxies of

outbreak size, including time since first reported COVID-19 case, time since stay-at-home order

was issued, and population density.

To conduct the most rigorous possible studies of air pollution and health using ecologic data, it is

critical to utilize areal units that minimize within-area exposure variability and maximize between-

area exposure variability.60 61 We anticipated that our use of counties satisfies this criterion,

17

https://doi.org/10.1101/2020.04.05.20054502.this


medRxiv preprint doi: https://doi.org/10.1101/2020.04.05.20054502.this version posted April 27, 2020. The copyright holder for this preprint
(which was not certified by peer review) is the author/funder, who has granted medRxiv a license to display the preprint in perpetuity.

All rights reserved. No reuse allowed without permission.

because counties generally represent meaningful boundaries between urban, suburban, and rural

areas. These population density-related delineations also often correspond to steep gradients in air

pollution levels, thus maximizing across-unit exposure variability while minimizing within-unit

variability. We also note that the use of long-term county-level exposure data in our study likely

led to some degree of exposure misclassification. However, previous literature has found that using

sub-county scale PM2.5 exposure in studies of mortality tends to either have no impact or to increase

the strength of the associations between PM2.5 and mortality from various causes.62

Because of the many limitations, this study also provides justification for expanded follow-up

investigations as more and higher-quality COVID-19 data become available. Such studies would

include validation of our findings with other data sources and study types, as well as studies of

biological mechanisms, impacts of PM2.5 exposure timing, and relationships between PM2.5 and

other COVID-19 outcomes such as hospitalization. The results of this study also underscore the

importance of continuing to enforce existing air pollution regulations. Based on our results, we

anticipate a failure to do so could potentially increase the long-term COVID-19 death toll and

hospitalizations, as well as further burden our healthcare system with other PM2.5-related death

and disease that would draw resources away from COVID-19 patients.
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Table 1: Publicly available data sources used in the analysis

Source Data

Johns Hopkins University the 
Center for Systems Science and 
Engineering (JHU-CSSE) 
Coronavirus Resource Center 
(https://coronavirus.ihu.edu/)

Atmospheric Composition 
Analysis Group
(https://sites.wustl.edu/acag/)

County-level COV1D-19 
death count up to and 
including April 22, 2020

Outcome: COVID-19 
Deaths

0.01° ■ 0.01° grid resolution
PM2.5 prediction, averaged 
across the period 2000-2016 
and averaged across grid cells 
in each county

County-level socioeconomic 
and demographic variables
for 2012-2016

Exposure: PM:.?
concentrations

Confounders for main 
analysis

US Census/American 
Community Survey 
(https://www.census.gov/progra 
ms-surveys/acs/data.html)

Robert Wood Johnson 
Foundation County Health 
Rankings
(https://www.countyhealthranki
ngs.org/)

JHU-CSSE Coronavirus 
Resource Center

County-level behavioral risk 
factor variables for 2020

Time since first reported 
COVID-19 case

Time since issuance of stay-
at-home order

Raifman et al, Boston 
University School of Public 
Health, COVID-19 United 
States state policy database 
(www.tinyurl.com/statepolicies)

Homeland Infrastructure 
Foundation-Level Data (HIFLD) 
(https://hifld-
geoplatform.opendata.arcgis.co
m/datasets/hospitals)

Gridmet via Google Earth 
engine
(https://developers.google.com/e
arth-
engine/datasets/catalog/IDAHO 
_EP SCO R_G RIDMET)

County-level number of 
hospital beds in 2019

4 km ■ 4 km temperature and 
relative humidity predictions, 
summer and winter averaged 
across the period 2000-2016 
and averaged across grid cells 
in each county
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Additional confounders for The COVID tracking project 
secondary analyses

State level number of 
COVID-19 tests performed 
up to and including April 22, 
2020

(https://covi dtracking. com /)

Carnegie Mellon University 
Delphi Research Center 
(https://covid-
survey.da.t.a.forgood.f1b.com/)

Estimated percentage of 
people with COVID-19 
symptoms, based on survey 
data
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Table 2: Characteristics of the study cohort up to and including April 22, 2020, mean 
(standard deviation)

PM2.5 <8 jUg/ms 
1,217 counties

PM2.5>8 ^g/m.3 
1,870 counties

Total
3,087 counties

3.4 (10.6)

8.4 (2.5) 

242 (391.9)

23.6 (10.7)

18.3 (12.4)

17.4 (3.5) 

32.9 (5.4)

10.5 (5.7)

21.2 (10.4)

74.2 (8.8)

7.6 (12.3)

8.2 (14.2)

16 (4.1)

26.4 (3)

37.6 (6.5) 

406.7 (1732.6)

49 (13.1) 

136 (89.4) 

86 (5.7)

45.1 (11.9) 

89 (9.6)

87.5 (4.8)

1.6 (5.7)

5.7 (1.4) 

300 (515.2)

19 (12.6)

16.7 (13.6)

15.8 (3.1)

31.2 (5.1)

9.7 (5.7)

16.5 (8.7) 

76 (7.7)

9.7 (13.7)

1 (1.8)

17.4 (4.5)

26.9 (3.8)

35.2 (8.2) 

132.6 (430.7)

50.5 (10.9)

140.4 (87.3)

83.7 (6.7)

39.4 (11.5)

83.2 (11.5)

87.9 (5.6)

4.7 (12.7)

10.1 (1.2)

204.2 (278)

26.5 (7.9)

19.2 (11.4)

18.5 (3.4)

34 (5.3)

11.1 (5.6)

24.2 (10.3)

73.1 (9.3) 

6.3 (11.1)

12.9 (16.5)

15 (3.4)

26.1 (2.4)

39.2 (4.5)

585.1 (2180.6)

48 (14.3)

133.1 (90.6)

87.4 (4.4)

48.7 (10.7)

92.8 (5.5)

87.2 (4.1)

COVID-19 death rate (per 100,000) 

Average PM2.5 (gg/n 13)

Rate of hospital beds (per 100,000) 

Days since first case 

Days since stay-at-home order 

% Smokers 

% Obese 

% In poverty

% Less than high school education 

% Owner-occupied housing 

% Hispanic 

% Black

% 265 years of age 

% 45-64 years of age 

% 15-44 years of age 

Population density (person/sq. mi.) 

Median household income ($1,000) 

Median house value ($1,000)

Average summer temperature (°F) 

Average winter temperature (°F) 

Average summer relative humidity (%) 

Average winter relative humidity (%)
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Table 3: Mortality rate ratios (MRR), 95% confidence intervals (CI), and P-values for all 
variables in the main analysis.

P-value95% CIMRR

PM2.5 (ug/m3)

Population density (Q2)

Population density (Q3)

Population density (Q4)

Population density (Q5)

% Poverty

log(Median house value) 

log(Median household income)

% Owner-occupied housing 

% Less than high school education 

% Black 

% Hispanic 

% >65 years of age 

% 15-44 years of age 

% 45-64 years of age 

Days since stay-at-home order 

Days since first case 

Rate of hospital beds 

% Obese 

% Smokers

Average summer temperature (°F) 

Average winter temperature (°F) 

Average summer relative humidity (%) 

Average winter relative humidity (%)

(1.02, 1.15) 

(0.60, 1.23) 

(0.40, 0.82) 

(0.33, 0.68) 

(0.35, 0.77) 

(0.93, 1.13) 

(0.99, 1.39) 

(1.09, 1.51) 
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Fig 1: Maps show (a) county-level 17-year long-term average of PM2.5 concentrations (2000
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2016) in the United States in ^g/m3, and (b) county-level number of COVID-19 deaths per 1

million population in the United States up to and including April 22, 2020.

25

https://doi.org/10.1101/2020.04.05.20054502.this


Main Analysis Exclude NY Metro Exclude Confirmed < 10 Omit Day since 1 st Case Add # Tested Add COVID-like Symptoms

3.0

Q1 (0-5.79) Q2 (5.79-8.06) Q3 (8.06-9.54) Q4 (9.54-10.74) Q5 (10.74+)

Fig 2: Mortality Risk Ratios (MRR) and 95% confidence intervals. Upper panel, MRR can be

interpreted as percentage increase in the COVID-19 death rate associated with a 1 ^g/m3 increase

in long-term average PM2.5 exposure. The MRR from the main analysis was adjusted for 20

potential confounders. In addition to the main analysis, results are shown for secondary analyses

(a) excluding the counties in New York metropolitan area, (b) excluding counties with fewer than
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10 confirmed COVID-19 cases, (c) omitting time since first reported COVID-19 case from the

model, (d) adding state-level number of tests performed to the model, (e) adding county-level

estimated percentage of people with COVID-19 symptoms to the model, and (f) using PM2.5

exposure categorized at quintiles. All COVID-19 death counts are cumulative counts up to and

including April 22, 2020. Lower panel, MRR can be interpreted as the percentage increase in the

COVID-19 death rate associated with each empirical quintile of long-term average PM2.5 exposure

compared to the baseline quintile (Q1).
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ARTICLE INFO ABSTRACT

In December 2019, the novel coronavirus COVID-19 outbreak was first detected in Wuhan Hubei province, 
China. The April 24, 2020, the Centers for Disease Control and Preventions (CDC) has confirmed more than 
39,000 cases, including > 1800 deaths. California’s Governor Gavin Newsom ordered mandatory stay at home 
after World Health Organization (WHO) declared COVID-19 as a global pandemic in early March. We have 
evaluated the correlation between environmental pollution determinants and the COVID-19 outbreak in 
California by using the secondary published data from the Centers for Disease Control and the Environmental 
Pollution Agency (EPA). We employed Spearman and Kendall correlation tests to analyze the association of PM 
2.5, PM 10, SO2, NO2, Pb, VOC, and CO with COVID-19 cases in California. Our findings indicate that en
vironmental pollutants such as PM10, PM2.5, SO2, NO2, and CO have a significant correlation with the COVID- 
19 epidemic in California. Overall, our study is a useful supplement to encourage regulatory bodies to promote 
changes in environmental policies as pollution source control can reduce the harmful effects of environmental 
pollutants.

Keywords:
COVID-19
Environmental pollution 
California 
PM 2.5 
PM 10

1. Introduction stranded RNA as nuclei material (Shereen et al., 2020). Moreover, WHO 
has declared COVID-19 as a global pandemic due to its widespread 
transmission, a significant number of deaths, and higher infections and 
mortality rate as compared to previous coronaviruses outbreaks.

On March 11, Director-General of WHO briefed media outlets re
garding COVID-19’s spread in 114 countries and total confirmed in
fected and deaths were 118,000 and 4291 to date respectively (Bashir 
et al., 2020). In the USA, the first infected person has been reported in 
Washington state, and the lack of coordinated efforts at state and fed
eral levels resulted in widespread outbreak with the USA having the 
most number of infected people and deaths (Dong et al., 2020). As of 
April 22, 2020, the Centers for Disease Control has reported 826,024 
confirmed patients and 45, 365 deaths in the USA. In response to the 
COVID-19 outbreak, the federal government introduced precautionary 
measures such as public gatherings, travel restrictions, the mandatory 
14-day quarantine period for suspected patients. The CDC has also

Coronaviruses (CoVs) consist of several viruses that transfer from 
animals to humans. The novel coronavirus (COVID-19) is the third 
coronavirus to be declared as a pandemic in 21st century after Severe 
Acute Respiratory Syndrome (SARS) and the Middle East Respiratory 
Syndrome coronavirus (MERS) also achieved similar status in 2003 and 
2012 respectively (Ramadan and Shaib, 2019; Zhong et al., 2003). On 
December 31, 2019, the World Health Organization (WHO) country 
office in Wuhan reported symptoms of patients suffering from un
explained low respiratory infections. It was initially declared as 
‘pneumonia of unknown etiology because of the limited information 
available about the cause of the disease. On January 12, 2020, WHO 
announced that infection in Wuhan belongs to coronaviruses, and on 
February 11, 2020, it was declared as COVID-19 (Cascella et al., 2020). 
COVID-19 comprises of 65 nm - 125 nm in diameter and is a single-
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directed American citizens to maintain social distancing and advised 
the general public to wear face masks and use personal protective 
equipment. Later on, observing looming crises, states across America 
declared mandatory lockdowns and enforced stricter rules to combat 
the COVID-19 pandemic (Piguillem and Shi, 2020). Although research 
teams are sparing no effort in finding the cure for COVID-19 to date, 
unfortunately, little or no success has been achieved, and “social dis
tancing” is the only way to fight this novel disease (Shereen et al., 
2020).

but air quality has drastically improved because of these actions 
(McKibbin and Fernando, 2020).

3. Environmental pollution standards in California

As mentioned earlier, environmental pollution is one of the primary 
environmental issues in California, and according to the Environmental 
Pollution Agency, average micrograms per cubic meter emission in 
California is 12.8, which is 50% higher than the national emission 
average of 8.4. Environmental pollution in California has worsened in 
recent years, as at some point, 90% of Californians inhale more than 
one pollutant every year. As a result, the California Air Resources Board 
(CARB) has introduced health-based legislation, especially for elderly 
and children, to limit the pollutant emission in the state. Currently, the 
Environmental Pollution Agency considers emissions of PM2.5, PM10, 
nitrogen oxides, carbon monoxide, Sulfur oxide and Ozone as “criteria” 
pollutants to safeguard the environment. On the other hand, the CARB 
has introduced further environmental reforms to record emissions of 
Lead, Vinyl Chloride, Visibility Reducing Particles and Hydrogen 
Sulfide as four additional pollutants to protect the environment.

Furthermore, the CARB has also made it mandatory to reduce en
vironmental pollutants emissions in California, which causes medical 
issues, i.e., tuberculosis and cancer, among others as repeated exposure 
to these pollutants increases not only serious health issues but also 
harms human life expectancy. Currently, environmental measures have 
been adopted to regulate 200 environmental pollutants to reduce their 
emissions into the atmosphere to assess the effectiveness of CARB in
itiatives. Additionally, environmental agencies encourage cooperation 
among different regions of California state to limit emissions of en
vironmental pollutants from all sources.

California is one of the most affected states (Fig. 1) in the USA, 
which reported case on March 4 and currently has fifth-most infected 
patients. One of the primary reasons for such high infection ratio is low 
air quality, GHG emissions and environmental pollutants, which makes 
Californians more susceptible to infectious diseases such as COVID-19. 
As of April 24, 2020, California Department for Public Health has 
confirmed more than 39,000 cases, including > 1800 deaths in Cali
fornia State (Fig. 2).

Implementation of lockdown restrictions adopted by states and the 
federal government has resulted in economic activities such as in
dustrial projects, construction projects, and transportations observing 
the stagnant phase (Greenstone and Nigam, 2020). Although COVID-19 
will carry severe economic impact, the other side of the coin may lessen 
some of the COVID-19’s unfortunate facts. As states are following social 
distancing and quarantine for more than a month, reduced human in
terference in the natural environment has given nature a “healing 
time. ” One significant impact being observed is on air quality, which is 
being experienced by everyone and recorded in various official reports. 
Smog has given way to blue skies, there are increased activities in 
marine life, and pollution level in metropolitan cities has decreased 
significantly. These positive impacts have allowed us to reconsider our 
impact on the surroundings of us, and the situation today is a “reset” for 
nature and humans, giving us a prospect to observe and analyze the 
human impact over the environment (Parodi and Liu, 2020). Thus, we 
infer that quarantine measures have improved air quality in the USA; 
therefore, motivating us to examine the air quality and impact of en
vironmental pollutants’ association with COVID-19 in California.

4. Research methodology

California state is cultural, media, and the innovation centre of the 
world and is also the most populated state with 39.5 million people, 
highest for any state in the USA. The dataset in the current research 
project is taken from March 4, 2020, to April 24, 2020, to examine the 
impact of environmental pollutants in California. The dataset of en
vironmental pollution indicators such as PM 10, PM 2.5, Sulfur dioxide 
(SO2), Volatile organic compounds (VOC), Carbon monoxide (CO), 
Nitrogen dioxide (NO2) and Lead (Pb) was taken from Environmental 
Pollution Agency (EPA). Data for COVID-19 cases and mortality is 
collected from the California Department of Public Health (CDPH). As 
the dataset for the current research project was not normally dis
tributed; hence we have used Spearman and Kendall correlation tests as 
an empirical methodology to observe environmental pollutants’ corre
lation with COVID-19 in California.

2. Environmental quality in California

During the last three decades, the state of California has witnessed 
exponential growth in investments, which has improved the living 
standards of its people and a higher vehicular fleet on the road is evi
dent in fact. However, the Californians have paid the high cost of these 
developments due to continuous deteriorating air quality in the state. 
California, according to one of the recent reports from the CDC, has the 
worst air quality in the USA. Furthermore, ten1 of the top-25 most 
polluted cities in America belong to California, and which despite 
several environmental initiatives from California state officials shows 
the severity of environmental pollution in California. According to 
WHO press release, annually seven million die due to exposure from 
fine particles in the polluted air (WHO, 2019) and Centers for Disease 
Control estimates that around 360,000 people die in the USA alone due 
to pollution.

California (32°32'N to 42oN, 114°8' W to 124o26'W) has adverse 
environmental issues mainly due to economic activities as it has a gross 
state product of $3 trillion, the fifth-largest economy in the world 
(larger than UK, India, or France). The implementation of mandatory 
lockdown in California to prevent COVID-19 transmission has resulted 
in a drastic reduction of environmental pollution up to 60% in 
California (Parodi and Xiu, 2020). Similar executive actions taken by 
governments across the world have negative bearings on the economy,

5. Results and discussion

Table 1 provides the empirical estimations of environmental pol
lutants’ association with COVID-19 in California. We find that PM 10, 
PM 2.5, SO2, CO, and NO2 have a significant correlation for total cases 
and total mortality in the state in both Spearman and Kendall correla
tion. However, the magnitude of correlation coefficients of PM 10, PM 
2.5, SO2, Pb, and NO2 are higher in the Spearman correlation test. Our 
findings show that environmental pollutants are significantly correlated 
with COVID-19 cases and deaths in California.

Wu et al. (2020) analyzed the impact of fine particulate matter and 
suggested that only 1 pg/m3 in PM2.5 is associated with a 15% increase 
in the COVID-19 death rate. Yao et al. (2020) empirically analyzed the 
death rate of COVID-19 and spatial correlation of PM10 and PM2.5 in 
China by using multiple linear regression and suggested that higher 
concentration of PM10 and PM2.5 has a positive correlation with 
deaths caused by COVID-19. Furthermore, the researchers suggested 
that pollution caused by the Particulate Matter influences the prognosis

1 Top ten most polluted cities in California are Los Angeles, Visalia, 
Bakersfield, Fresno, Sacramento, San Diego, San Jose, Redding, El Centro, 
Chico.
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Fig. 1. COVID-19 outbreak in California, USA (Source: California Department of Public Health).

Fig. 2. Total cases and deaths from COVID-19 in California.

of the patients. Fattorini and Regoli (2020) analyzed the association of 
air quality and COVID-19 outbreak in Italy. They concluded that con
tinuous exposure to environmental pollution (PM10 and PM2.5) in 
Northern Italy is the primary cause of COVID-19 cases. Similarly, Wang 
et al. (2020), Piazzalunga Expert (2020), and Sharma et al. (2020) for 
the case of China, Italy, and India supported similar findings.

Due to scientific research, there is growing evidence that links

chronic illnesses to environmental pollution, especially in urban areas. 
Therefore, monitoring the concentration of pollutants such as NO2 and 
SO2 has become quite important, in particular, because policy decisions 
in many countries to reduce environmental pollutants are linked to 
dangers associated with human health for children and HR values for 
SPM and NO2 are 16.13 and 22.11 times higher than SO2. Wu et al. 
(2020) analyzed the SO2 exposure in Beijing and concluded that
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Carbon Monoxide and Sulfur dioxide are significantly correlated with 
COVID-19 cases in California, and limited human exposure to these 
pollutants will contribute to defeating COVID-19. Similarly, the sig
nificance of PM 2.5 and PM10 suggests that the adoption of green en
vironmental policies should be further promoted as it would shield 
human life, especially children and the elderly as they are most vul
nerable to the outbreak of infectious diseases. As our findings indicate 
that particulate matter (PM2.5, PM 10) are the major pollutants in 
California, therefore we suggest that policies about air quality assess
ment must include transportation of air masses from manufacturing 
areas. Also, future studies must assess the environmental impact of NO2, 
Ozone, and volatile organic compounds. Lastly, as meteorological 
conditions are of eminent standing, a comprehensive evaluation must 
be conducted to analyze its association with the outbreak of infectious 
diseases, i.e., COVID-19.

Table 1
Empirical results.

Pollutants MortalityCases

Kendall Correlation Coefficient PM 10 
PM 2.5

— 0.287;
— 0.359'
— 0.333' 
0.045** 
0.044 
0.109
— 0.514
— 0.375
— 0.453
— 0.426 
0.083 
0.054 
0.178**
— 0.736

— 0.267
— 0.339
— 0.309 
0.079** 
0.032 
0.109
— 0.485
— 0.350
— 0.429
— 0.397 
0.123 
0.038 
0.174**
— 0.731

SO2
CO
VOC
Pb
NO 2

Spearman Correlation Coefficient PM 10 
PM 2.5
SO2
CO
VOC
Pb
NO 2

Author contribution statement***, ** * signifies shows significance at 10%, 5% and 1%.

Muhammad Farhan Bashir: Data Curation, writing-original draft, 
software, Ben-Jiang MA: Resources, Bilal: Conceptualization, software, 
Bushra Komal: Writing- review & editing, Muhammad Adnan Bashir: 
Project administration, Madiha Bashir: Funding acquisition, Najaf 
Iqbal: Validation, Taimoor Hassan Farooq: Writing- revision & editing.

environmental pollutants have resulted in 27,854 outpatient cases and 
loss of 477 million RMB in 2016 alone. Xue et al. (2020) investigated 
Spatio-temporal variations of Sulfur dioxide (SO2) and Nitrogen dioxide 
(NO2) in Shanghai and surrounding areas and concluded that better 
urban planning and application of strict emission control policy has led 
to lower the concentration of NO2 and SO2 in Shanghai.

Bernardini et al. (2020) inspected the association of environmental 
pollutants such as carbon monoxide Ozone, PM, and NO2 on daily ad
missions into emergency facilities in regional hospitals of Umbria 
(Italy). According to empirical findings, 1860 patients were admitted 
into emergency facilities, and the coefficient of O3 is significant at 1%, 
while other pollutants are insignificant and concluded that these pol
lutants have a significant impact on hospital admissions. Likewise, Ha 
(2020) and Adach et al. (2020) observed similar findings. Lead (Pb) has 
harmful bearings on the physiological conditions of humans and ani
mals alike as exposure to lead results in weakness, anemia, brain, and 
kidney damage. Levin et al. (2020) explored the impact of Lead (Pb) 
and VOC (volatile organic compounds) over human health and the 
earth's atmosphere. They concluded that global warming is the key 
determinant of exacerbating Pb toxicity and implementing scientific 
and sustainable policies will contribute to protecting the environment. 
Sankhla et al. (2017) explored the impact of Pb, Zn, Cd, and Fe to 
conclude that human exposure to Lead and similar metals can result in 
cognitive and behavioural deficits and generate toxic effects on human 
organs, causing long-term health damage. Anyanwu et al. (2018) ar
rived at similar findings and stated that to achieve industrialization, 
developing countries set aside concerns about environmental safety and 
adopt state policies that contribute to pollution and contamination 
linked with Lead and volatile organic compounds.

The current research project, despite showing a strong correlation 
between environmental pollution indicators' and COVID-19 pandemic 
in California, has the following limitations. First, the current study only 
accounts for California, where data variability can be accurately mea
sured. We have not accounted for socio-economic indicators; future 
studies can research in this direction. Secondly, the inclusion of datasets 
about social distancing and personal hygiene would be an interesting 
research contribution.
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NATURE OF THE ACTION1

With the coronavirus pandemic gripping our nation, it is more important 

than ever that our nation’s supply chain and cargo movement chain run as efficiently 

as possible. The Ports of Los Angeles/Long Beach, known as America’s Trade 

Gateway, are the busiest ports in the Western Hemisphere and supply the nation with 

roughly 40% of its imported goods. The Port of Los Angeles (“POLA” or the 

Port”) has ranked as the number one container port in the United States each year 

since 2000. But the Ports have been plagued for years with severe congestion and 

pollution. The Ports are the largest source of pollution in Southern California. 

Plaintiff Harbor Performance Enhancement Center, LLC (“HPEC”) developed an 

innovative plan to improve overall port efficiency by repurposing unused Port 

property into a container distribution hub. HPEC invested years and millions of 

dollars into what POLA billed as its “signature project. 

wrongful termination of the HPEC project as a result of the conspiracy of certain 

corrupt union leaders and Port officials whose illegal goal was to coerce HPEC into 

granting the union exclusive jurisdiction over intra-port drayage (trucking) and seeks 

relief under federal law'' for Defendants’ violations of the Sherman Act, labor laws 

and 42 U.S.C. § 1983 as well as state law for Defendants’ breach of contract and 

breach of the implied covenant of good faith and fair dealing.

The project started in 2015, when the Port invited proposals from the 

development community to develop and operate a terminal support facility on a 110- 

acre site at Terminal Island that had been vacant for more than 10 years. Following a 

publicly noticed Request for Proposals and a competitive process that involved 

multiple bidders, on October 28, 2015, the Port selected HPEC as the "superior 

proposer,” finding its proposal most responsive to its stated goals to enhance cargo 

velocity and relieve congestion on Terminal Island.

HPEC and the Port first negotiated and executed a binding exclusive 

negotiating agreement (the “ENA”). The ENA was of critical importance to HPEC
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because it required the Port to “act in good faith” and prohibited the City from 

negotiating] for a permit or any other entitlement, or for the development of the 

Site or any portion thereof’ with any other party regarding use of the property. 

Without an ENA, no institutional investor would have committed the necessary 

funding for the project.
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After a few months, the parties recognized that the term of the ENA 

would need to be extended and agreed to extend it until the lease agreements were 

finalized or the project was determined to be “infeasible.” The Los Angeles Board 

of Harbor Commissioners (the “Board”) gave the Port’s Executive Director the 

green light to proceed, the City Attorney approved the amendment as to form and 

legality, and the parties executed the amendment. The important promises in the 

ENA and the amendment induced HPEC to spend thousands of hours and millions 

of dollars on the project and enabled HPEC to raise hundreds of millions of dollars 

in funding for the project.
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For years, HPEC devoted significant effort and resources and worked 

diligently with Port staff, the environmental community, shippers, labor, marine 

terminal operators and other stakeholders to move the project forward. In March 

2018, HPEC raised $130 million of financing from the largest global investor in 

infrastructure, Macquarie.

After the press reported on HPEC’s deal with Macquarie, the President 

of ILWU Local 13 Mark Mendoza (“Mendoza”) threatened the Port with “war 

over the HPEC project. Unbeknownst to HPEC at the time, the Port’s Executive 

Director Eugene Seroka (“Seroka”) caved to the union’s pressure and secretly 

conspired with the International Longshore and Warehouse Union (“ILWU”) and 

ILWU Local 13 (together with ILWU, the “Union Defendants”) to either coerce 

HPEC to give the drayage (trucking) jobs to union members or kill the project in 

favor of another project where its members would get the jobs (and not a rival 

union).
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First, Executive Director Seroka prohibited HPEC from starting its 

pilot study to determine the feasibility of the project even though the Board had 

already approved the permit for the pilot study and HPEC had spent more than 

$250,000 improving the property in preparation. Port executives reassured HPEC 

that the delay was temporary and the 12-month pilot study would be allowed to run 

at a later time. The Port agreed that HPEC would not have to pay the rent due 

under the permit until the Port allowed HPEC to use the land for its pilot study.

Next, Deputy City Attorney Steve Otera (“Otera”) told HPEC that the 

Board had never properly approved the amendment to the ENA that extended the 

exclusivity period. For over a year, the Port had led HPEC to believe that the 

amendment was valid. Executive Director Seroka had only signed the amendment 

after the Board gave him the “green light” to proceed. The Port knew HPEC was 

expending resources in the belief that the amendment was valid. The Port also 

never disclosed to Macquarie, who was investing millions in the project, that, in its 

view'1, the amendment had not been properly approved and was not valid. The ENA 

and amendment were material to HPEC and Macquarie and without those bargained 

for protections, neither HPEC nor Macquarie would have invested in the project.

After the Port told HPEC that the amendment supposedly had not been 

properly approved, on May 3, 2018, Executive Director Seroka then told HPEC that 

it would have to give exclusive jurisdiction over intra-port drayage to the ILWU - 

an illegal demand that violates federal labor law and 42 U.S.C. § 1983. Seroka told 

HPEC that the ILWU was having a stop-work meeting that evening and “will come 

with pitchforks.
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HPEC met with the Union Defendants in May and June 2018. During 

one of their discussions, President of ILWU Local 13 Mark Mendoza threatened 

HPEC: “The 2-3 miles of waterfront is ours, we’re going to get it. We’ve told 

Seroka, we’ve talked with them. There will be some animosity, could be some civil 

unrest.” Mendoza further told HPEC, “If we’re used, we’re good. I’m not going to
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work double breasted with another union.” Mendoza threatened HPEC again:

You guys. If you work with us, there’s no problem.

When HPEC could not reach a compromise with the ILWU, Executive 

Director Seroka turned up the pressure on HPEC. Seroka repudiated the Port’s 

agreement to abate rent due under the pilot study permit and demanded that HPEC 

pay months of back rent and rent going forward even though he expressly forbid 

HPEC from using the land. When HPEC protested, Seroka made clear that the 

restriction was because HPEC had not caved to the Union Defendants’ illegal 

demands, telling HPEC he was “not going to have 15,000 longshoremen marching 

on the property to save 10 Teamster jobs.

For over a year, HPEC attempted to reach a reasonable resolution with 

the Union Defendants to garner their support for its project. But the Union 

Defendants did not want to work with HPEC or share jurisdiction with any other 

union and they prevented HPEC from access to the Board’s processes for approval 

of the amendment to the ENA and the amendment to the pilot study permit. Seroka 

told HPEC: “This is a company town owned by the ILWU” and “they run the port.

Since the Port and the Union Defendants could not coerce HPEC into 

agreeing to monopolize the drayage jobs for ILWU members, the Port secretly 

agreed not to work with HPEC. Defendants conspired to kill the project and 

replace it with a different project that would better benefit the Union Defendants.

When the Port’s general counsel Janna Sidley learned that Seroka had 

been making the illegal demand that HPEC grant exclusive jurisdiction over intra

port drayage to the ILWU, Seroka purported to “clarify” his demand in an email to 

HPEC, falsely claiming that he had never demanded that any particular type of 

labor be hired for the HPEC work.

In breach of its contractual obligations, the Port secretly negotiated 

with HPEC’s competitor to develop an alternative project that would benefit the 

Union Defendants while letting HPEC continue to expend valuable resources on the
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environmental review necessary for the project to proceed. In May 2019, in 

furtherance of its conspiracy with the Union Defendants, the Port (acting through 

Seroka) wrongly and in bad faith purported to terminate HPEC’s rights in the 

project on the false pretext that the project was infeasible.

Defendants’ acts were wrongful and caused great harm to HPEC.

HPEC lost the historic opportunity to develop one of the most valuable and unique 

assets in the country. The pilot study alone would have generated an estimated $4.9 

million to $5.8 million in revenue to HPEC. At full build-out, the project was 

expected to generate an estimated $59 million per year in profit which would have 

resulted in a profit participation share for POLA of an estimated $20 million per 

year.

1

2

3

4

16.5

6

7

8

9

10

11

Unfortunately, for the residents of Los Angeles, Defendants’ illegal 

behavior has stifled development, innovation, competition and commerce in Los 

Angeles. HPEC’s project has been hailed by virtually every stakeholder, including 

the Air Quality Management District, the Los Angeles Chamber of Commerce, the 

Southern California Association of Governments, the National Resource Defense 

Council, the California Trucking Association, the Harbor Trucking Association and 

more than 20 labor unions. It would have provided significant benefits to the public 

by boosting productivity, reducing congestion and pollution, and creating more than 

100,000 regional jobs
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As the Port recognized, the project would have “greatly augmented the 

Harbor Department’s core cargo-handling function” and generated “substantial 

revenue that “far exceeds the rental value of the land in its current state.” Seroka 

himself told HPEC in January 2019 “it would have been great to have HPEC this 

year” because the port was dealing with record volumes. He added, “This project 

has the potential to be a game-changer.

The Port’s bad faith and fraudulent conduct breached the parties’ 

agreements and was done in furtherance of the illegal conspiracy with the Union
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Defendants to restrain trade and commit unfair labor practices. HPEC brings this 

action to recover damages and penalties based upon Defendants’ wrongful actions.

JURISDICTION AND VENUE
Defendants’ acts and omissions, as more fully alleged herein, violate 

federal and state laws. This Court has jurisdiction over this action pursuant to 28 

U.S.C. § 1331 and § 1337 because the First Amended Complaint arises under federal 

statutes: the NLRA, 29 U.S.C. § 158; the LMRA, 29 U.S.C. § 187; the Sherman Act, 

15 U.S.C. §1; the Clayton Act, 15 U.S.C. § 15 and § 26; and 42 U.S.C. § 1983.

An actual controversy exists between the parties within the meaning of 

28 U.S.C. § 2202, which is of sufficient immediacy and reality to warrant declaratory 

relief.
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The conduct alleged in the First Amended Complaint occurred in 

interstate commerce and has substantially and directly affected and will continue to 

substantially and directly affect interstate commerce.

The Court has personal jurisdiction over the Defendants and venue is 

proper in this District pursuant to 28 U.S.C. § 1391(b)( 1) and (2), in that the unlawful 

acts and practices occurred in the County of Los Angeles, an area that is within this 

judicial district. The claims for relief from the violations of California law'' alleged in 

this complaint, and the claims for relief from the violations of federal law'' also 

alleged and which predominate this complaint, are based on a common nucleus of 

operative facts. Judicial economy, convenience and fairness to the parties will result 

if the Court assumes and exercises jurisdiction of the action for relief from the 

violations of California law'' below'' alleged.
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24 THE PARTIES
Plaintiff Harbor Performance Enhancement Center, LLC is a Delaware 

limited liability company. HPEC’s principal place of business is 1 1400 W. 

Olympic Blvd., Suite 1400, Los Angeles, CA 90064.
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HPEC is informed and believes, and thereon alleges, that Defendant 

City of Los Angeles Harbor Department (“POLA” or the “Port”) is a proprietary 

department of the City of Los Angeles. At all times, the Port has acted in its 

proprietary capacity with respect to the project. The Port holds the LAXT site in 

trust, granted rights with respect to the site as a proprietor, and made decisions with 

respect to parties’ rights and obligations regarding the site under its proprietary 

capacity. The Port is not supported by City taxes but rather operates as a landlord 

port with more than 200 leaseholders. The Port generates its revenues from leasing 

and shipping fees.
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HPEC is informed and believes, and thereon alleges, that Defendant 

City of Los Angeles (“City” and together with the Port, the “City Defendants”) is a 

political subdivision of the State of California and a charter city organized and 

existing under the Constitution and laws of the State of California.

HPEC is informed and believes, and thereon alleges, that Defendant 

Eugene D. Seroka is an individual who works and resides in Los Angeles County. 

At all times relevant hereto, Seroka was, and is currently, the Executive Director of 

POLA. Seroka is sued in both his individual and official capacities.

HPEC is informed and believes, and thereon alleges, that Defendant 

International Longshore and Warehouse Union is, and at all times mentioned herein 

was, an unincorporated association commonly known as a labor union and 

maintains its principal offices in San Francisco, California. The ILWU represents 

workers in longshore and other occupations, employed by waterfront companies 

who are members of the Pacific Maritime Association, at all West Coast ports, 

including the Port of Los Angeles. The ILWU is a labor organization within the 

meaning of Section 152 (4)-(5) of the NLRA, 29 U.S.C. § 152 (4)-(5).

HPEC is informed and believes, and thereon alleges, that Defendant 

International Longshore and Warehouse Union Local 13 (“Local 13”) is one of 

ILWU’s longshore locals and is the representative for longshore workers at the Port
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of Los Angeles. Local 13 is a labor organization within the meaning of Section 152 

(4)-(5) of the NLRA, 29 U.S.C. § 152 (4)-(5).

HPEC is informed and believes, and thereon alleges, that Defendants, 

and each of them, were and are the agents, employees, co-conspirators, principals 

and/or employers of the remaining Defendants, and at all times herein mentioned 

were and are acting within the course and scope of such agency, employment, 

partnership, conspiracy and/or joint venture. HPEC is further informed and 

believes and, based on the acts and conduct herein alleged, states that each such 

Defendant was known to, authorized by and/or ratified by the other Defendants, and 

each of them.
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NOTICE TO THE CITY11

Pursuant to the California Tort Claims Act, on December 13, 2019, 

HPEC provided the City with notice of its claim for damages, substantially setting 

forth the facts and claims alleged herein. On January 27, 2020, the City notified 

HPEC that it rejected HPEC’s claim.
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FACTS COMMON TO ALL CLAIMS16

This First Amended Complaint arises from a series of agreements and 

promises relating to the development of a Container Terminal Support Facility 

(“CTSF”) at the former Los Angeles Export Terminal (“LAXT”) located at 750 

Eldridge Street, San Pedro, CA 90731 and the former U.S. Customs House located 

at 300 S. Ferry Street, San Pedro, CA 90731 (“Customs House”) (collectively, the 

Project”).
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The process of transporting containers from a given marine terminal to 

a nearby Port property is known as “intra-port drayage.” A marine terminal is 

defined by the Pacific Maritime Association as a “dock” adjacent to water. Neither 

LAXT nor the Customs House sites are adjacent to water and are therefore not 

within the jurisdiction of the ILWU under the ILWU’s Collective Bargaining 

Agreement.

33.23

24

25

26

27

28

10
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 12 of 62 Page ID #:522

The Port Selected HPEC’s Transformational PlanA.1

On June 15, 2015, the Port published a Request for Proposals (the 

RFP”) to “Develop, Operate, and Maintain Land for a Container Terminal Support 

Facility” to invite proposals from the development community regarding the 

development, operation and maintenance of the LAXT and Customs House sites for 

use as a facility that supports container activity for nearby container terminals. A 

true and correct copy of the RFP is attached hereto as Exhibit A. The RFP does not 

place any labor restrictions or conditions on facility operations, including the 

offloading and transport of goods to any proposed CTSF. The Port never disclosed 

to proposers or HPEC that the Port would require that the ILWU be assigned the 

intra-port drayage jobs, or that the ILWU approved the project, or that no union 

other than the ILWU could work at the site and the project would have to benefit 

only the ILWU.
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On or about August 10, 2015, HPEC submitted a proposal in response 

to the RFP. A true and correct copy of HPEC’s proposal is attached hereto as 

Exhibit B. HPEC’s proposal sets forth its goal of reducing traffic congestion at the 

Port while increasing overall cargo handling by approximately 10%. HPEC also 

planned for containers to be off-loaded from ships and transported to the CTSF 

without preference to a particular drayage company or the ILWU. The HPEC 

proposal expressly stated that the Project would “[n]eutrally serve all container 

terminals in the Port of Los Angeles” and “[n]eutrally serve all 1,600 drayage 

companies operating at the Port of Los Angeles.” Access to everyone without bias 

is key to the Project’s mission. Moreover, HPEC’s proposal expressly identified 

Eco-Flow as the non-exclusive member of the HPEC consortium specializing in 

drayage, and stated that “Eco Flow is setting the new standards for clean trucks and 

favorable employment of drayage. . . .” However, HPEC never suggested that any 

drayage company including Eco Flow would have exclusive drayage rights to and 

from HPEC. As for the ILWU, HPEC’s proposal merely states that “[t]he higher
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throughput of marine terminals should ensure no loss of jobs to ILWU.” In fact, 

HPEC is confident that the Project would increase ILWU jobs at the Port’s 

terminals because of the increased container throughput. The Project is also 

expected to add more than 100,000 jobs to the regional economy.

HPEC was intended to solve a number of problems at the Port. In 

2018, POLA moved more cargo than at any time in its history. It was the third 

consecutive year of record-breaking volumes. In 2019, container volumes overall 

were up and put POLA within 5,000 container units of its second-best year in its 

history. The Port suffers from congestion, long wait times and pollution. HPEC 

would have reduced the wait time for trucking companies which would lead to 

higher velocity, less fuel and increased labor efficiency. For terminal operators, it 

would have provided greater inventory control and visibility and increased 

productivity. Higher velocity meant less congestion and 75% better distribution 

dispersion. For the Port, greater throughput meant more revenue.

Following a competitive process that involved multiple bidders, on 

October 28, 2015, the Port selected HPEC to develop the Project. The Port never 

disclosed that there were any conditions on its approval relating to the ILWU; never 

demanded that the ILWU be assigned the drayage jobs or that the Teamsters not be 

assigned any jobs at the CTSF; and, again, never expressed to HPEC that it 

conditioned any element of the Project upon the affirmative approval or consent of 

the ILWU.
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The Port Agreed To Negotiate In Good Faith And Exclusively With22 B.
HPEC23

After the Port selected HPEC, the Port and HPEC came to terms on 

several agreements setting forth how development of the Project would proceed. 

The parties first agreed upon an Exclusive Negotiating Agreement (“ENA”) 

granting HPEC an exclusive right to “negotiate a term sheet, option agreement and
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form of entitlement as may be appropriate for subsequent use and occupancy.” A 

true and correct copy of the ENA is attached hereto as Exhibit C.

On July 21,2016, the Board approved the ENA in a closed session 

meeting. On September 2, 2016, the Port executed the agreement.

Paragraph 1(B) of the ENA obligated the City not to negotiate for a 

permit or any other entitlement, or for the development of the Site or any portion 

thereof, with any party other than HPEC during the exclusivity period. The ENA 

specifically provided that “[negotiations under the [ENA] shall be undertaken by 

City and by Developer in good faith.” Based on the ENA, HPEC expected that if it 

agreed to reasonable economic terms it would obtain authorization from the City 

and Port to build and operate the Project.

The ENA provides, in relevant part, that “[a]ny action or proceeding 

arising out of or related to this Agreement shall be filed and litigated in the state or 

federal courts located in the County of Los Angeles, State of California, in the 

judicial district mandated by applicable court rules.

As originally contemplated, the ENA had an initial term of12 months 

with an option to extend for an additional six months. Thus, in the event that HPEC 

exercised its option, the ENA would expire no later than March 2, 2018. However, 

three months following execution, on December 8, 2016, the Port decided that the 

project required a full Environmental Impact Report rather than a more limited 

review and therefore the entitlement process for the Project would exceed the 

original term of the ENA, requiring the parties to amend the agreement. It is 

common to have extended ENA terms given lengthy requirements in California for 

a robust environmental impact review under the California Environmental Quality 

Act.
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The parties negotiated a Memorandum of Understanding (“MOU”) for 

both sites that provided the framework for finalizing a long-term lease agreement as 

well as an amendment that would extend the ENA.
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On February 2, 2017, HPEC CEO Jonathan Rosenthal (“Rosenthal”) 

informed the Port’s Executive Director Seroka and other executives that HPEC had 

determined to engage international real estate consultancy group Jones Lang 

LaSalle (“JLL”) to, among other things, prepare a feasibility study and market 

analysis. Rosenthal specifically informed the Port that HPEC’s financial 

commitment was “material” and HPEC did not want to pull the trigger until getting 

the green light from Seroka and the Board in the form of an executed MOU and 

amendment to the ENA. The Port’s Director of its Real Estate Division Jack Hedge 

(“Hedge”) responded that he personally approved of JLL and the Port would let 

HPEC know'1 if there was a reason not to proceed with JLL.

On February 9, 2017, the Port and HPEC agreed to modify the term of 

the ENA to the earlier of (i) the completion of “all approval processes” or (ii) the 

termination of the ENA under the terms defined in the agreement. A true and 

correct copy of this “First Amendment” to the ENA (the “Amendment”) is attached 

hereto as Exhibit D.

The ENA Was Amended To Extend The Exclusivity Period And The
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MOUs Were Executed17

On March 2, 2017, the Port’s staff presented a report to the Board 

outlining the scope of the Project along with a recommendation that the Board 

approve the Amendment to the ENA and the MOUs and work toward finalization 

of the terms of lease agreements. In describing the project, the staff explained the 

Harbor Department will, in a sense, become a ‘partner’ in this project and as such 

will participate in the revenue generated from the proposed operations,” which it 

characterized as “substantial.” The staff further explained that the Port’s 

participation share of Net Operating Income (NOI), at +/- $17 million per year, far 

exceeds the rental value of the land in its current state.” This is because the Port 

opted to participate in the profits as a partner rather than accept a fixed rental

46.18

19

20

21

22

23

24

cc25

26

27

28

14
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 16 of 62 Page ID #:526

amount. Port staff estimated the existing value of the property at $2.5 million per 

year.

1

2

The Amendment was brought before the Board in a closed session 

meeting. The Board approved the Amendment and two Memorandums of 

Understanding (“MOUs”) at the LAXT and Customs House sites. True and correct 

copies of these Memoranda (excluding exhibits) are attached hereto as Exhibits E 

and F, respectively.
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Executive Director Seroka reported to HPEC by text message from the 

closed session that the Board unanimously approved the Amendment: “100 % 

support from our Board on HPEC just now. Onward and upward we go!” Hedge 

similarly confirmed approval in his March 2, 2017 email to HPEC: “Good Closed 

Session today with the Board giving us the green light to proceed on the basis 

outlined in the MOU. We need to proceed with getting the MOU and ENA 

amendment signed and to proceeding with next steps.” Hedge also offered his 

congratulations.
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After receiving Board approval, Hedge prepared an interoffice 

memorandum for Seroka dated March 10, 2017 summarizing the MOU and 

Amendment to the ENA. Hedge wrote: “[T]he Cargo and Industrial Real Estate 

Division would like to enter into an MOU with HPEC and amend the existing ENA 

between the parties. The attached First Amendment has been approved as to form 

and legality.
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Only after having first received Board approval, Executive Director 

Seroka executed the MOUs and the Amendment on behalf of the Port and the City. 

Deputy City Attorney Steve Otera executed the Amendment as to “form and 

legality.” Like Seroka, Otera only executed the Amendment after first receiving 

Board approval. HPEC also executed the MOUs and the Amendment. On March 

10, 2017, Seroka and HPEC CEO Jonathan Rosenthal celebrated the milestone by 

meeting with Mayor Garcetti and his Chief of Staff at City Hall.
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Even though Deputy City Attorney Otera had approved and executed 

the Amendment as to form and legality following the Board meeting, on March 24, 

2017, Hedge informed HPEC in an email that the City Attorney was “now of the 

opinion” that the Amendment to the ENA needs to be acted on by the Board which 

would require scheduling for the next available board meeting. Since the Port had 

informed HPEC that the Board fully supported the Project and had directed Seroka 

to execute the Amendment and proceed with the next steps, this hardly suggested 

any issue with the Project. HPEC reasonably assumed that the Port would proceed 

with the next steps and obtain whatever additional action the City Attorney now 

thought appropriate or necessary. Indeed, even though HPEC met weekly with the 

Port (often with Otera present), the Port never disclosed to HPEC that the Board 

supposedly had not acted on the Amendment or that the Amendment was not valid. 

Nor did the Port cast any doubt on the validity of the Amendment when Port 

officials met with Macquarie prior to its investment. HPEC reasonably relied on 

the Port’s representations (and lack of disclosure of material facts) to its detriment. 

The MOUs Obligated The Port To Act In Good Faith And Did Not
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Restrict Drayage Exclusively To The ILWU17

The MOUs imposed an obligation on the Port to operate cooperatively, 

reasonably, and in good faith to negotiate long-term lease agreements for the 

Project. The MOUs provided, “Until such time (if any) as this MOU is terminated, 

the Parties agree to work together cooperatively and in good faith to negotiate, 

prepare and execute the Lease, reflecting the terms summarized in this MOU. 

Likewise, the MOUs may be terminated only upon “written notice to HPEC that the 

Harbor Department has determined in its sole reasonable discretion that the project 

is infeasible.” Like the agreements that came before, the MOUs did not place any 

restrictions on drayage, obligate HPEC to secure ILWU jurisdiction over drayage 

jobs historically performed in part by the Teamsters and other truckers, or otherwise 

grant the ILWU veto authority over the Project.
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The MOU for the LAXT site stated that the City would issue a 

Temporary Use and Entry Permit” and promised “HPEC shall reasonably be 

permitted to enter the LAXT site for purposes of environmental and other property 

due diligence and investigations.” Accordingly, any failure of the Port to grant 

access to the LAXT site to HPEC violated the promise that HPEC could be 

reasonably” permitted to conduct “other property due diligence and 

investigations.” HPEC intended to use the pilot project to determine the feasibility 

of the Project and the Port’s initial delay and later refusal to allow HPEC to run the 

pilot project breached the MOU for the LAXT site.

Both MOUs contained the following provision regarding labor:

HPEC acknowledges and agrees that construction at the Customs House Site shall 

be subject to the Project Labor Agreement, a copy of which has been delivered to 

HPEC, and HPEC shall be required to comply with such agreement during 

construction, but does not apply to its business operation.” (emphasis added). The 

MOUs do not contain any other labor provision, restriction or covenant.

The Port’s Public Statements Led HPEC To Believe It Supported The 
Project
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Shortly after the execution of the amended ENA and the MOUs, the 

Port publicized the Project in news articles published by the Long Beach Business 

Journal, American Journal of Transportation, and American Shipper on April 24, 

2017, August 9, 2017, and August 14, 2017. Executive Director Seroka pointed out 

that the Port was embarking on a “signature project,” explaining that “[i]t is one of 

collaboration and work and how government, [the] private sector[,] and investors 

can come together at one time.” Executive Director Seroka also described HPEC 

CEO Jonathan Rosenthal as “a close friend over the past couple of years to our 

supply chain community” and lauded Mr. Rosenthal for having “already done an 

extensive job of reaching out to neighborhood organizations [and] environmental 

organizations as well as shippers, stevedores, truckers and longshore labor.” These
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statements gave HPEC confidence that its position with the Port related to this 

project was secure and caused HPEC to raise funding and expend thousands of 

hours and millions of dollars to support development activities.

HPEC Initiated Marketing Efforts That Were Intended To Result In

1

2

3

4 F.
Substantial Income To HPEC And The Port5

The primary sources of income to HPEC were expected to be container 

valet and parking operations at the former LAXT site. HPEC expected to earn 

additional income from lease revenues at the Customs House site. At full build-out, 

HPEC expected to earn an estimated $59 million in profit per year, roughly a third 

of which would be distributed to the Port as its profit participation.

With the amendment to the ENA and MOUs in place, HPEC began 

marketing the Project internationally with an announcement at the Trans-Pacific 

Maritime conference in Long Beach with 3,000 attendees. HPEC anticipated 

securing lucrative contracts with ocean carriers and beneficial cargo owners seeking 

to avoid historic congestion.

The Port Continued To Develop The Project With HPEC
In addition to publicly supporting the HPEC Project, the Port 

continued to work with HPEC to develop the project. By June 1,2017, HPEC and 

the Port initiated the first of a series of meetings to jointly coordinate work to 

prepare an environmental assessment of the Project. The Port required HPEC to 

enter into an agreement to indemnify the City in connection with the Project. On 

August 17, 2017, the Board approved the Indemnity Agreement. A true and correct 

copy of the Indemnity Agreement is attached hereto as Exhibit G.

Had there been no operative ENA, HPEC would not have entered into 

an Indemnity Agreement. This is because the Indemnity Agreement allowed for 

reimbursement of up to $200,000 of Port costs related to the processing of CEQA 

documents. HPEC would not have agreed to invest capital in the Project sites if the 

Port was free to encumber the property in a way that restricted HPEC’s use of the
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Project sites or to negotiate with another developer or potential lessee, causing 

HPEC to lose the property to another party.

The Port and HPEC negotiated a 13-month permit (lease) to facilitate a 

Pilot Study” of the Project to test feasibility by assessing the environmental and 

market impact of the Project. Under the Pilot Study, HPEC would test 400 

container spots for its CTSF and was expected to generate an estimated $4.9 million 

to $5.8 million in revenue to HPEC. In the Board report that accompanied the 

permit, the Port stated that the proposed project was expected to include a 50-year 

lease agreement.
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Board approval of the permit, however, was repeatedly delayed 

because of ILWU opposition. On November 7, 2017, Board Vice President David 

Arian called Deputy Director DiBernardo. DiBernardo texted Seroka and other 

Port executives: “Guys, Arian called. ILWU okay to move forward with HPEC on 

Thursday. Thanks.
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On November 16, 2017, the Board approved the permit to operate a 

Pilot Study on 10 acres of the former LAXT site and a Private Railroad Crossing 

Agreement (the “Permit”). President of ILWU Local 13 Mendoza spoke at the 

public hearing in support of HPEC.

On December 12, 2017, the Port executed the Permit. The Permit 

required HPEC to pay a monthly rent of $24,119.86 for the 13-month term. 

Consistent with prior agreements and approvals, the approval of the Permit and the 

right to access property as promised under the Permit were not subject to ILWU 

consent and did not obligate HPEC to grant ILWU exclusive or any jurisdiction 

over drayage jobs historically performed in part by the Teamsters and others. A 

true and correct copy of this Permit is attached hereto as Exhibit H.

The Permit provides, in relevant part, that “[a]ny action or proceeding 

arising out of or related to this Permit shall be filed and litigated in the state or 

federal courts located in the County of Los Angeles, State of California.
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As HPEC Prepared The Pilot Site, ILWU Questioned The Work Being 
Done And Who Would Be Doing It

1 H.
2

After the City executed the Permit, HPEC worked to commence pilot 

operations as quickly as possible. The ILWU was monitoring the site as HPEC 

began leveling and paving the site to create parking spaces. On December 27, 

2017, the ILWU reached out to the Port to question the purpose of the construction 

work being done at the site. The ILWU visited the site with the Port's Deputy 

Director DiBernardo and questioned what chassis repair work would be done. 

Neither the Port's RFP nor HPEC's proposal contemplated chassis maintenance 

operations, work often done by ILWU labor.

HPEC invested approximately $250,000 to develop engineering plans 

which were approved by the Port, grade approximately 10 acres of the property, 

construct below grade drainage, and lay aggregate surface material.

At the end of January 2018, as the Port was aware, HPEC advertised 

that it would be taking reservations for parking of wheeled containers on Terminal 

Island and 400 parking spots would be available at the beginning of February. 

There was a lot of positive interest in the pilot program and HPEC was confident 

that the pilot study would yield positive results.

Executive Director Seroka’s State Of The Port Address Included HPEC
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As A Highlight20

On January 11,2018, Executive Director Seroka gave a State of the 

Port address. Seroka specifically mentioned HPEC in the highlights of the Port's 

accomplishments.

The Port Delayed The Start Of The Pilot Study
By February 2018, HPEC wanted to begin operating the pilot, but the 

Port repeatedly delayed the start date, had not yet allowed HPEC to commence pilot 

operations and prohibited HPEC from using the land, always representing that the 

delay was temporary.
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By this time, the ILWU had let the Port and HPEC know it wanted the 

drayage jobs at HPEC. On or about January 31,2018, Vice President Arian asked 

Deputy Director DiBernardo how the pilot project would work 

containers coming from and who is draying them.” Rosenthal texted Deputy 

Director DiBernardo that “David [Arian] needs to understand that HPEC has no 

drivers, no trucks, no DOT [license], no employees other than lawyers, developer 

types.” In another text, Rosenthal told DiBernardo to keep in mind that HPEC 

would contract with third parties for all services. Rosenthal explained to 

DiBernardo that the ILWU is claiming “approximately 377,000 relevant intra-Port 

repositionings annually” as their work. DiBernardo responded with his thoughts:

I think the key message tomorrow is you are not controlling dray. BCO 

[beneficial cargo owners] are and ILWU needs to provide a business case and 

pricing to use their drivers.

On February 9, 2018, Port staff met with Mark Mendoza from Local 

13 and other local ILWU union leaders to discuss HPEC. That same day, the Port 

represented to HPEC that the revocable permit would be modified to extend the 

start date and assured HPEC that it would not be charged rent until the Port allowed 

the pilot study to begin.
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On February 26, 2018, the Port emailed HPEC proposing “to amend 

the Revocable Permit issued for the purposes of the pilot study.” The Port agreed 

to defer the Pilot Study until it granted HPEC access to the LAXT site for 

commencement of operations, which the Port indicated it would do no later than 

June 1,2018. The Port acknowledged that it was the cause of the delay.

A month passed, but the Port did not issue a permit amendment. 

HPEC had completed construction but still did not have operational access to the 

LAXT site. Since the Port had not given HPEC operational access, it promised to 

abate rent. Despite the Port-mandated delay, the Port publicly announced that the 

Pilot Study would eventually begin. For example, on April 2, 2018, in an article
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about the Project published on JOC '.com, a spokesperson for the Port stated that 

the intention is to run the pilot for one year until May or June 2019 to determine if 

it is feasible.

1

cc2

5?3

HPEC Raised The Financing Needed For The Project
With the Port's full knowledge, participation and approval, HPEC and 

JLL worked to secure additional financing for the Project. HPEC enjoyed a high 

profile in the international infrastructure community with an innovative project that 

was a “win-win” for all parties. HPEC and JLL engaged 114 institutional investors 

globally, brought 39 investors into the project data room, and secured several letters 

of intent from some of the largest and most prominent investors in the world. 

Several institutional investors toured the Project sites and met with Port officials.

The largest global infrastructure investor in the world, Macquarie 

Group Limited (“Macquarie”), became interested in financing the Project. 

Macquarie representatives traveled from Australia to conduct due diligence and on 

November 26, 2017, they met with HPEC and the Port's Director of Real Estate 

Jack Hedge and others. On December 18, 2017, Commissioner Renwick met with 

HPEC and Macquarie representatives. On December 19, 2017, Executive Director 

Seroka and others at the Port met with Macquarie representatives. On or about 

January 20, 2018, Macquarie representatives toured the Port with Deputy Director 

DiBernardo and other Port staff. Among other things, Macquarie questioned the 

Port about whether the Port and City leadership and the Board supported the 

project. In its discussions with Macquarie, the Port never claimed or disclosed to 

either HPEC or Macquarie that, in its view, the Amendment to the ENA had not 

been properly approved. Moreover, the Port never claimed or disclosed that the 

Project was contingent on the ILWU's approval or the assignment of drayage jobs 

to the ILWU. Had the Port made these disclosures, neither Macquarie nor HPEC 

would have proceeded with the investment.
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As a result of this process and again with the Port's prior approval and 

encouragement, in March 2018, Macquarie became a 50% equity stakeholder in 

HPEC and the Project, pledging up to $130 million in financing. These activities 

were predicated on the understanding, shared by all participants, that the 

Amendment was valid and binding, and obligated the Port to negotiate exclusively 

and in good faith with HPEC concerning the Project. A press release, approved by 

the Port, detailed Macquarie's investment in the Project.

The Port Repeatedly Met In Secret With The Union Defendants About 
HPEC
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HPEC now knows that the Port was conspiring with the Union 

Defendants in breach of its contractual obligations and federal law'. After the Port 

wrongfully terminated HPEC's rights in the Project, HPEC obtained some of the 

Port's email and text communications through a Public Records Act Request. The 

Port, however, has withheld thousands of documents, communications and 

recordings on purported privilege grounds. For unknown reasons, the Port also 

suppressed other highly relevant documents, including communications between 

the Union Defendants and the Board, most notably the Board's Vice President 

David Arian. Prior to his appointment to the Board, Arian had served as President 

of both Local 13 and the International ILWU. Vice President Arian was deeply 

involved in regular discussions and meetings with the Union Defendants relating to 

HPEC.
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Although the Port has withheld thousands of communications on 

purported privilege grounds and suppressed highly relevant communications with 

the Union Defendants, the select communications produced reveal the Port 

repeatedly met in secret with the Union Defendants. They met in secret to discuss 

HPEC even though the union has no jurisdiction over the Project nor any expertise 

or capabilities in the drayage work it later attempted to extort from HPEC and 

HPEC does not have a single employee (truck driver or otherwise) and cannot
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legally commit potential future employees to ILWU representation. The emails 

reveal the union's pressure on and coercion of the Port and the conspiracy that 

ultimately developed between them. In violation of its contractual obligations and 

in furtherance of an illegal secondary boycott, the Port agreed not to work with 

HPEC if the Union Defendants objected to the Project proceeding. The Port and 

the Union Defendants agreed to coerce HPEC into monopolizing the intra-port 

drayage at the Project for the ILWU or kill the Project and develop an alternative 

project that would better benefit the union. Their agreement violated the Sherman 

Act, the Labor Management Relations Act and 42 U.S.C. § 1983 as well as the 

Port's contractual obligations.

By the time HPEC and the Port were negotiating the pilot study 

permit, Executive Director Seroka was already meeting with the Union Defendants. 

On September 6, 2017, Executive Director Seroka wrote to the Deputy Executive 

Director Michael DiBernardo: “Can you be available for dinner tonight with 

Familathe and Mendoza re: LAXT?” At that time, Ray Familathe (“Familathe”) 

was an ILWU Vice President and Mark Mendoza was the President of Local 13.

On September 14, 2017, Hedge sent an email to other Port staff asking 

if the HPEC pilot study permit would be ready to be presented at the October 6 

board meeting. Deputy Executive Director DiBernardo replied: “Gene [Seroka] 

and I are meeting with the ILWU today. From that we will decide.” While the 

Union Defendants held up the Permit from being considered at the October 6 board 

meeting, it was eventually approved in a later Board meeting. Nonetheless, the 

conspirators were successful in first interfering with and then derailing the pilot 

study altogether.
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On September 29, 2017, Executive Director Seroka met with ILWU 

Local 13 President Mendoza to discuss HPEC.

On November 7, 2017, Executive Director Seroka met with Vice 

President Arian to discuss HPEC.
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The day before the Board was due to approve the Indemnity 

Agreement and Permit, on November 15, 2017, the Port's David Libatique emailed 

ILWU Vice President Familathe with the draft board resolution.

On January 31,2018, Deputy Director DiBernardo texted Vice 

President Arian. While a portion of the text is redacted, the message that was 

produced reads: “Hi Dave I got stuck in another meeting this 

morning...[Redacted]...I will see if there's anything going on at HPec and I'm 

waiting for Jonathan to call me back maybe we can go tomorrow after the board 

meeting. I will keep u posted.

By February 2018, emails reveal that Port executives were secretly 

planning alternative uses of the Project site that did not involve HPEC in violation 

of the ENA. On February 6, 2018, Vice President at Environmental Compliance 

Solutions, Inc. Tara Tisopulos wrote to Deputy Executive Director DiBernardo as 

follows: “[T]he chassis pool element is a project alternative if there is full EIR.

You can then select it as the preferred project if that's how they are leaning prior to 

the BHC [Board of Harbor Commissioners] hearing.

A Port privilege log describes a communication dated March 28, 2018 

between Deputy Director DiBernardo and Seroka. The subject line is “re: Meeting 

with Gene” and the email is described as a communication between Port personnel 

regarding HPEC project and labor. While this communication is directly relevant 

to crucial issues in this case, the Port has withheld it on purported privilege 

grounds. Whether the email refers to another meeting between Seroka and the 

Union Defendants is unknown.

The above-referenced conduct breached the parties' agreements, was 

kept hidden from HPEC at the time, and was in furtherance of Defendants' 

conspiracy.
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In April 2018, The Port Claimed In Bad Faith That The Amendment 
Still Needed Board Approval

On April 2, 2018, more than a year after the Board approved and the 

Port executed the Amendment, Deputy City Attorney Otera advised HPEC that, in 

the Port's view, the Amendment still required Board approval. The timing of the 

Port's claim smacks of bad faith - under its original terms, the ENA would have 

expired by the time Otera told HPEC the Amendment was supposedly invalid.

Internal Port emails show that certain Port staff members (who were 

not part of the conspiracy) expressed surprise at Otera's belated claim. Prior to the 

call in which Otera advised HPEC that the Amendment still needed Board 

Approval, Deputy Director DiBernardo emailed Hedge: “[J]anna wants resolution 

of the steve issue before that meeting. [M]ay need to set up a pre meeting at 2:30 

today with janna and steve.” Roughly thirty minutes later, Hedge responded to 

DiBernardo: “BTW - just read the closed session memo from over a year ago 

where we took the MOU and ENA to the Board and they told us to proceed.

Port staff initially assured HPEC that this alleged lack of Board 

approval was an inadvertent oversight and would be corrected promptly by placing 

the approval request on the agenda for the April 19, 2018 Board public session. An 

internal April 5, 2018 Port email stated that the Board's approval of the 

Amendment “was walked on to the Agenda Preview meeting on Tuesday, April 3 

and transmitted a draft report recommending approval.

Executive Director Seroka, however, tabled this approval request in 

furtherance of the conspiracy with the ILWU. This is just one of several instances 

where the Defendants prevented HPEC meaningful access to the Board's processes.

The Port's May 2019 termination letter does not dispute the validity of 

the ENA and indeed, is purportedly based on the ENA. The Port has since claimed 

the ENA was not validly amended. Either the amendment to the ENA is valid and 

the Port's claim is false or the Port failed to get the amendment properly approved
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and concealed the truth from HPEC. If it is the latter, had HPEC known the 

Amendment had not been properly approved before the expiration of the ENA's 

initial 12-month term, HPEC reasonably would have acted differently. The Port's 

actions are wrongful and it should be estopped from claiming the amendment to the 

ENA is not valid.

The Port Illegally Demanded HPEC Give Exclusive Intra-Port Drayage
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7 To The ILWU
Unbeknownst to HPEC, the Union Defendants pressured the Port into 

agreeing to monopolize the drayage jobs at HPEC for the union or kill the Project - 

a violation of the Sherman Act, federal labor laws and 42 U.S.C. § 1983 and a clear 

breach of the Port's contractual obligations.

On April 11,2018, Local 13 President Mendoza told the Port's Avin 

Sharma that the ILWU would start a “war” if HPEC did not accede to the union's 

demands for exclusive jurisdiction over intra-port drayage.

On April 13, 2018, Executive Director Seroka and other Port 

executives met with Mendoza and other local ILWU leaders, and an ILWU lobbyist 

to discuss HPEC.
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That same day, Seroka texted Rosenthal: “Any way it is sliced, they 

run the port and will put up a fight every step of the way. Your lack of engagement 

has not helped. The Board will be hard pressed without their support at any level.

In furtherance of the conspiracy to monopolize jobs for the ILWU, 

Executive Director Seroka told HPEC in April 2018 that it would be required to 

guarantee that the ILWU would be granted jurisdiction and exclusive rights to 

provide all intra-port trucking services to and from the Project.

The ILWU's demand for exclusive jurisdiction over intra-port drayage 

completely undermined the express cost and strategic analyses on which HPEC's 

proposal was based because ILWU labor rates are more than 5 times general market 

rates. Its demand also made no sense since the ILWU represents no off-dock
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truckers in Los Angeles. Moreover, HPEC has no control over drayage jobs, nor 

could it gain such control. Beneficial cargo owners (i.e., Target and Walmart) hire 

their own drayage companies to move containers and drayage companies hire their 

own drayage drivers. Some drayage companies have collective bargaining 

agreements with the Teamsters and some do not. No licensed motor carrier 

operating in the Port of Los Angeles, however, has a collective bargaining 

agreement with the ILWU since it is not work typically performed by 

longshoreman. HPEC has no employees, no collective bargaining agreement with 

any union (except for the Project Trade Labor Agreement with trade labor), and no 

trucks of its own. Furthermore, HPEC is not a terminal operator but rather an 

infrastructure developer. It will develop the project and ultimately operate it 

through multiple third-party vendors. It has no authority or power to contract with 

the ILWU.
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For its part, the ILWU has no jurisdiction over the Project sites, no 

members properly licensed to perform drayage work, no trucks and no collective 

bargaining agreement with any drayage company. The ILWU had no competency 

to perform the drayage jobs they demanded and had historically been performed by 

the Teamsters and others. HPEC is unaware of a single intra-port drayage company 

operating at the Port whose employees are represented by the ILWU.

100. The National Labor Relations Act prohibits prehire agreements in 

which a union and an employer agree to use only union labor. Prehire agreements 

are expressly forbidden. 29 U.S.C. § 158(e).

101. This was the first time in the Port's 100-year history that any non

Marine Terminal lessee was prohibited from using their drayage of choice for intra

port drayage.
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The ILWU Illegally Demanded Exclusive Jurisdiction Over Intra-PortO.1

Drayage From HPEC2

102. Unbeknownst to HPEC at the time, on May 1,2018, Port executives 

David Libatique and Avin Sharma secretly met with Local 13 President Mendoza to 

discuss strategy and coordinate their positions.

103. On May 2, 2018, ILWU Vice President Familathe texted Seroka. The 

Port redacted the purported “non responsive information” from most of the text but 

the last line reads: “We are also scheduled for Friday 1PM for the HPEC Mtg with 

Rosenthal. Thanks Ray.” Roughly an hour later, Familathe texted Seroka again:

Standing by for your reply Thx Ray.” Two minutes later, Seroka replied: “Ray, 

I'm in transit and will get back to you before my flight. This issue is of my highest 

priority. Thx, Gene.

104. On May 3, 2018, the Port met with HPEC to discuss the ILWU 

conditions for approval of the Project. At the meeting, the Port reiterated to HPEC 

that to appease the ILWU, HPEC needed to give jurisdiction over intra-port drayage 

to the ILWU. Executive Director Seroka told HPEC that he was meeting with 

Familathe in minutes. Seroka further told HPEC that the ILWU was having a stop- 

work meeting that evening and “will come with pitchforks.” Seroka told HPEC 

that “you are going to have to extend the terminal property to the yard” because the 

ILWU “see the property as an extension of the terminal.” The ILWU collective 

bargaining agreement only applies to property that is “water adjacent” so by 

annexing the property to a terminal and extending the terminal gate, the property 

would arguably become water adjacent. Rosenthal explained that HPEC “is not a 

trucking company and the dray is going to be handled by multiple vendors without 

exclusivity, including those directed by BCOs etc.” He asked Seroka: “Are you 

saying that we need to give them the dray?” Seroka responded, “Yes.” Rosenthal 

questioned how the ILWU could economically perform the service (since their 

hourly rates are 5 times market). Seroka told Rosenthal that the ILWU would
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provide an “operational plan” and asked Rosenthal to “hear out what their business 

plan is.” Rosenthal told Seroka that “this is a requirement that no other port tenant

1

2

has. 553

Seroka's demand that HPEC extend the terminal property to the yard 

fundamentally changes the agreements between HPEC and the Port and violates the 

ENA. The ENA prohibits the Port from negotiating for any entitlement with any 

third party, including but not limited to the Union Defendants or an adjacent 

landowner or leaseholder. The annexation of the property to the nearest adjacent 

terminal as proposed by Seroka violates this restriction. Recharacterizing LAXT as 

water adjacent” would mean that it is burdened with the extremely high cost of 

ILWU labor, without the benefit of having a dock where you can unload ships.

106. With the Port's encouragement, HPEC spent considerable time and 

effort attempting to reach an acceptable compromise with the ILWU. In May and 

June 2018, HPEC and the Union Defendants participated in multiple negotiation 

sessions. In these negotiation sessions, Familathe, Frank Ponce De Leon (“Ponce 

De Leon”) and Mark Mendoza participated on behalf of the Union Defendants as 

well as other union members. At the time, Familathe was an ILWU Vice President, 

Ponce De Leon was an ILWU Coast Committeeman, and Mendoza was President 

of Local 13. Familathe, Ponce De Leon and Mendoza developed, coordinated, 

directed, approved and furthered the conspiracy against HPEC on behalf of the 

Union Defendants.

107. The first meeting took place on May 4, 2018 at the Port. Executive 

Director Seroka opened the first meeting, commenting that HPEC is a “signature 

project for the port and is expected to increase velocity.” He added that “there is to 

be no disruption or no BCO [beneficial cargo owner] in the nation will touch this 

property.” Seroka's comments gave HPEC the false reassurance that objections 

from the ILWU did not threaten the future of HPEC's project.
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108. At the May 4, 2018 meeting, HPEC explained its operation and 

business model to the ILWU. Among other things, HPEC explained that it is a 

developer of infrastructure and would utilize third party operators. The ILWU 

explained that they see HPEC as an extension of the terminal and could see a 

circumstance where the clock does not start ticking until the container is picked up 

from HPEC. The ILWU claimed that it does this work already and told HPEC that 

it wants “to bring stuff to your place.

109. At the May 11,2018 meeting, Mendoza told HPEC that the ILWU 

wanted “a labor peace agreement” and an up-front commitment that the ILWU (and 

no one else) would get the work. When HPEC questioned Mendoza asking what if 

someone wanted to bring in their own container, Mendoza responded, “That's not 

gonna happen.

110. At the May 18, 2018 meeting, HPEC and the Union Defendants 

discussed HPEC's operation model and financials. HPEC explained that the 

numbers the Union Defendants had shared with HPEC were from rail operators and 

would not apply to HPEC's operations because the ILWU would have to go over 

public roads, through stop lights and terminal gates, and travel longer distances to 

get from the terminals to HPEC. In that context, Mendoza told HPEC that “if you 

have your own dray, you have to pay for that. If we do it, it's free.” When HPEC 

questioned why it would be free, Mendoza told HPEC, “We got 5 days free, that's 

from Seroka. If you pull it, it's $20/day. If we do it, it's free. That's seeing it as an 

extension of the terminal.” What the Port and Union Defendants were proposing is 

that the daily fee for the chassis would not start accruing until the chassis left the 

HPEC facility as opposed to accruing when it left the terminal as it should. 

Mendoza's comment makes clear that Seroka had agreed to this. Mendoza told 

HPEC to hold off on the pilot study until he met with Ponce De Leon and others.

111. Also that same day, the Port's Avin Sharma had a “challenged lunch 

with Eric Tate,” an Executive Board member of a local Teamsters union. Sharma
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reported by text message to Seroka, DiBernardo and Libatique that Tate asked what 

the Teamsters could do to help this project get off the ground. Sharma told Tate 

that “Rosenthal has got to work something out to get a supportive position from the 

ILWU.” Sharma reported that Tate said if the Port doesn't have an answer then the 

Teamsters will move forward with a NLRB petition against the ILWU. “Their 

lawyers think there's enough for a claim now even with no active HPEC bc IBT 

would argue - HPEC would be operational today if not for hold up by POLA which 

is really holding this up bc of lack of ILWU support.” Sharma told Seroka, 

DiBernardo and Libatique that Tate's message was a “warning shot to us and we 

should take threat from Eric seriously.

112. On June 4, 2018, HPEC's Dan Pimentel called Deputy Director 

DiBernardo to discuss the Amendment and “updated RP” (permit). DiBernardo 

responded with an email in which he stated: “I heard you called regarding the ENA 

and updated RP. At this time, the POLA is not ready to move this item forward 

until a firm business plan is presented to Senior Managers.” Pimentel responded:

Let's discuss in the meeting this afternoon.. .Specifically, we need to set a 

timetable for resolution of the ENA issue. Additionally, it is unclear to us what you 

mean by a ‘firm business plan' in the context of the ENA so let's discuss. 

DiBernardo responded: “As indicated in many meetings and I believe Gene 

mentioned to Jonathan, we have to go to the board for approval of the ENA and RP. 

If there is opposition from any entity, it will not get approved by our board. 

Therefore, all i's need to be dotted and t's crossed with ILWU before you we go to 

the board.” DiBernardo's email evidences the Defendants' exploitation of the 

Board's processes as a means to coerce HPEC into illegal labor agreements and 

prevent HPEC meaningful access.

113. That same afternoon, HPEC met with the Port. Executive Director 

Seroka told HPEC that the Project would not go forward “absent unanimous 

support from the ILWU.” Seroka explained that in his discussions with the 3 local
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ILWU Presidents, he learned that they had flown up to San Francisco (the ILWU's 

headquarters) to meet with a “war council,” something Seroka claimed had not 

happened in 50 years. When HPEC asked what it needed to get past this, Seroka 

responded, “They've shared an easy path forward and were told it would not work. 

HPEC responded that it had shared its numbers with the ILWU and “if the ILWU 

performed the dray for the property over its 50 year life, the drayage associated 

with movement from terminal to HPEC would lose almost $15 billion.” Seroka 

also told HPEC that the rent stay on the pilot program needs to go to board so it is 

official. Otera said that the Port “will prepare the rent stay amendment, re 

suspension of the invoice.

114. The Port continued to restrict HPEC from operating the Pilot Study at 

the LAXT site. On June 4, 2018, and again on June 11,2018, the Port promised to 

formalize an agreement to abate rent until HPEC could perform its Pilot Study and 

toll the start date.

115. On June 11,2018, Deputy Director DiBernardo informed HPEC that 

the Port was looking to put the amendment to the permit that would formalize the 

rent stay agreement before the Board on June 21 but would pull it from the agenda 

if there was any opposition. DiBernardo told HPEC that the Port was “skittish 

about bringing the amendment to the ENA to the Board because of the ILWU. 

Rosenthal told DiBernardo that Macquarie expected the Port to “fix the ENA 

mistake” and was concerned that HPEC will spend money moving the project along 

without the exclusivity that was bargained for and agreed to.

116. On June 13, 2018, the Port circulated to HPEC a draft board resolution 

explaining that previous rent billings “will be reversed due to non-allowance of the 

proposed Pilot Study.

117. On June 13, 2018, Seroka texted Deputy Director DiBernardo and 

Hedge with his “directions.

now or RP will be unilaterally revoked with appropriate notice.
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adding Macquarie Can and will be discussed with JR when the burning labor issue 

is, at least, solved in order to direct a proof of concept pilot.” This is another 

instance where the Defendants prevented HPEC meaningful access to the Board's 

processes.
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118. Later that same evening, Deputy Director DiBernardo texted Seroka 

and Hedge: “Jack. Please talk to Julie. I hear Arian does not want Hpec on June 

21 agenda.” Three minutes later, Seroka responded: “Does Arian understand this 

is compliance only and no concessions.

119. On June 14, 2018, DiBernardo texted Hedge: “what the f with Otera 

and Hpec?” Hedge responded: “Man! He HATES this thing!” These texts 

suggest that Otera, who belatedly claimed that the Amendment to the ENA was not 

validly approved, has a personal animus toward HPEC motivating his actions or is 

part of the Port's conspiracy with the Union Defendants.

120. On June 19, 2018, HPEC and the Union Defendants held what ended 

up being the last of four negotiation sessions prior to ILWU leadership elections. 

HPEC explained that the financials do not work with ILWU on all the dray. At the 

meeting, the Union Defendants confirmed that they would only approve the Project 

if given jurisdiction over intra-port drayage. Mendoza told HPEC, “Let's talk about 

the 800lb gorilla in the room. What's with the Teamsters.” He threatened HPEC, 

saying “The 2-3 miles of waterfront is ours, we're going to get it. We've told 

Seroka, we've talked with them. There will be some animosity, could be some civil 

unrest.” When HPEC explained that they “can't have exclusivity with anyone 

because “[w]hoever the BCOs [beneficial cargo owners], terminals, whoever wants 

to use us, we don't control that.” Mendoza responded, “We only care about drays 

from the terminal to there, not outbound.” When asked if Southern Counties (a 

third-party drayage operator) brings it in, Mendoza said, “If we're used, we're 

good. I'm not going to work double breasted with another union.” Mendoza 

further threatened HPEC: “You guys. If you work with us, there's no problem.
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The message was clear - the Union Defendants did not want to work on the same 

property as any other union and they wanted the intra-port drayage or else.

121. HPEC explained that satisfying the Union Defendants' demand for the 

intra-port drayage (even if it were within HPEC's control - which it is not) could 

create a financial loss of up to $14 billion over the life span of the Project.

Seroka Extorted Rent Payments From HPEC To Pressure HPEC

122. On June 25, 2018, Executive Director Seroka met with the three Local 

ILWU presidents and their vice presidents at his office to discuss HPEC. ILWU 

Vice President Familiathe texted Seroka: “Just checking in for update regarding 

your 11AM meeting.” Seroka texted back: “Will keep you posted.

123. That same morning, the Port's David Libatique emailed the first step 

in HPEC's environmental impact report (“EIR”) process, the Initial Study/Notice of 

Preparation, to Familathe.

124. That afternoon, HPEC had a telephonic meeting with Executive 

Director Seroka, Deputy Executive Director DiBernardo, David Libatique and Avin 

Sharma. Executive Director Seroka told HPEC about his meeting with the ILWU 

earlier that morning and conveyed the ILWU's message that they do not want to 

work with HPEC on the Project. Seroka, however, told HPEC that progress might 

be made once their new officers had been elected and encouraged HPEC to 

continue to work with the ILWU. HPEC expressed its surprise at the negative 

report and detailed the meetings and proposals that it had made to the ILWU. In 

response, Seroka told Rosenthal: “They don't want to work with you Jon, that's 

what they took away.

125. Seroka also told HPEC that regardless of what Port staff had told 

HPEC about abating the rent due on the Pilot Study Permit, he expected HPEC to 

pay back rent and rent going forward. Seroka admitted that the Port had told HPEC 

to hold off on operations until things were settled with the ILWU and that rent 

would be suspended until HPEC started operations. When HPEC asked Seroka if
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HPEC paid the rent it could use the property for its pilot study “starting tomorrow”, 

Seroka told HPEC “absolutely not” because he was “not going to have 15,000 

longshoremen marching on this property to save 10 Teamster jobs.” Rosenthal 

stated that “we need to use the property if we're paying rent.” Seroka responded,

It will cause disruption.

126. After meeting with HPEC, Executive Director Seroka texted ILWU 

Vice President Familathe: “Tough discussion with Rosenthal. He was really 

shocked to hear you didn't want to work with him. He is now pressuring us on the 

lease.” Seroka's texts with Familathe evidences the conspiracy between 

Defendants to coerce HPEC into either granting intra-port drayage to the ILWU or 

abandoning the Project.

127. Still later that day, some Port staff members had a meeting to discuss 

project alternatives for HPEC.” This meeting did not include HPEC.

128. Faced with a threatened termination of the Permit, HPEC complied 

with the Port's extortionist demands, paying back rent on June 29, 2018, for the 

period from February 1,2018, to June 30, 2018, and ultimately paying rent all the 

way back from December 12, 2017. HPEC also made a commitment that it would 

satisfy future rent payments in fear that the Port would terminate the pilot project 

for non-payment. Payments were made on HPEC's belief, and the Port's continued 

representations, that it supported the pilot project and wanted to see it come to 

fruition.
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Labor Issues With The Union But Falsely Reported The Port Still 

Intended To Go Forward With The Pilot Study
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129. According to documents produced by the Port, on June 29, 2018, 

Executive Director Seroka gave his mid-year fiscal update to Mayor Garcetti. 
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labor over drayage.” But Seroka falsely reported to the Mayor that the Port's goal 

was to continue to move forward with the pilot study.

130. HPEC has recently learned that Port staff internally shared their view 

that HPEC should stop working on the EIR given the labor impasse but had no such 

discussion with HPEC. Instead, the Port continued to work on the EIR with HPEC 

because it planned to use the expensive environmental work being done by HPEC 

for other projects, something it was not entitled to do under its agreements with 

HPEC.

1

2

3

4

5

6

7

8

HPEC’S Supporter On The Board Is Recused From Participating On 

Matters Relating To HPEC

131. Prior to the July 17, 2018 Board meeting, Janna Sidley called HPEC 

CEO Jonathan Rosenthal to tell him that Commissioner Renwick had been recused 

by the Ethics Commission from participating at board meetings on matters relating 

to HPEC. The purported basis for Renwick's recusal was his meeting on December 

18, 2017 with HPEC and Macquarie. Although Vice President Arian met and 

communicated with the Union Defendants regularly as well as meeting with HPEC, 

he was not recused from matters relating to HPEC. Unlike Vice President Arian, 

Commissioner Renwick was viewed as an HPEC supporter. His recusal from 

decisions relating to HPEC, while Vice President Arian was not recused, shifted 

power and control to supporters of the Union Defendants to carry out their 

conspiracy.
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132. HPEC made repeated efforts over the next few months to reach an 

accommodation with the Union Defendants. Throughout the fall of 2018 and the 

first quarter of 2019, the Port provided false reassurances to HPEC that it still 

supported the Project and told HPEC to keep “chipping away” at getting the ILWU 

to buy into the Project.
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133. In a call with HPEC and representatives of Macquarie on September 

21,2018, Executive Director Seroka told HPEC and Macquarie, “I have been 

instructed by the ILWU not to bring anything forward, or they will protest. I spend 

an incredible amount of time with cargo owners and if there is any 

disruption...We've seen this move before and we do not want to do it again, so that 

is my recommendation.” Seroka explained further, “2002 lockout. 97 ships off 

coast, POLA share went from 80% to 66%. The BCO's will stay away. It's not a 

threat, but it's how decisions are made.” When Macquarie asked about bringing the 

amendment to the ENA before the Board, Seroka responded, “We've been over this 

and I asked you why the ENA was so important. The ENA is toothless. We'll 

bring it before the board, we'll see how these other things resolve.” Macquarie 

asked, “So you'll bring this before the board when we have ILWU support?

Seroka responded, “The ILWU has told me specifically not to bring anything w'ith 

this before the board or they will protest, this happens all the time.” Seroka then 

reassured HPEC and Macquarie, “We are always very supportive of people who 

want to invest in our Port and our city, and I will let the mayor thank you directly 

for being involved.” Seroka's message was again clear that the Union Defendants 

prevented HPEC from meaningful Board access.

134. HPEC continued to pay rent, which the Port accepted, and the Port did 

not revoke the Permit.

135. In late November 2019, Executive Director Seroka's illegal demand 

that HPEC grant exclusive jurisdiction over intra-port drayage to the ILWU came to 

Janna Sidley's attention.

136. In a blatant attempt to cover up his wrongdoing, on November 29, 

2018, Seroka purported to “clarify” his illegal demand in an email he sent to HPEC, 

copying Janna Sidley and HPEC's attorney. In his email, Executive Director 

Seroka stated that “[n]either the Harbor Department nor I have demanded any 

particular type of labor, organized or otherwise, be hired for the HPEC work. I

I

2

3

4

5

6

7

8

9

10

11

5512

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

38
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 40 of 62 Page ID #:550

hope this email clarifies the positions of the Department and me personally.” This 

clarification” is an admission that Seroka's demand was illegal and shows 

consciousness of guilt.

137. In December 2018, at a holiday party at the Propeller Club, Executive 

Director Seroka told HPEC that the Port needed HPEC's Project more than ever, 

again providing false reassurance to HPEC that the Project would go forward.

138. During this same time period, however, an internal Port email suggests 

that the Port was looking at developing a chassis yard project with Pacific Crane 

Maintenance Corporation (“PCMC”), a powerful ILWU ally. Port documents also 

suggest that PCMC toured the Project site at least two times, including one time 

during the initial 12-month exclusivity period under the original ENA. HPEC is 

informed and believes that Executive Director Seroka told PCMC's President Joe 

Gregorio to tell him when PCMC is ready and the Port will provide HPEC with the 

30-day notice required to terminate the project.

139. In a January 10, 2019 text message POLA's Director of Environmental 

Management Chris Cannon advised Deputy Executive Director DiBernardo: “Did 

some research on the LAXT chassis storage yard idea. I think you could do a 

temporary (1 year) ten-acre storage yard immediately.” A later email dated 

February 11,2019 also related to the evaluation of a chassis yard.

140. On January 13, 2019, Seroka contacted the Mayor's Chief of Staff Ana 

Guerrero to arrange a meeting at City Hall on January 22, 2019 to discuss “HPEC 

and workforce opportunities.” While HPEC was not invited, President of ILWU's 

Local 13 Mendoza was.

141. On January 29, 2019, Seroka's assistant Eileen Tankersley texted 

Seroka: “This morning I spoke to Alexa re dinner in SFO, that week looks good 

but she still wants to run it by Willie and officers tomorrow and will confirm what 

works best.” The Executive Assistant to the ILWU President is named Alexa and 

the ILWU President, Willie Adams. HPEC was not invited to dinner with Seroka
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and the ILWU President and officers and is not aware of being informed about the 

Port's discussions with the ILWU.

142. In her text, Tankersley also told Seroka that “Janna asked me to reach 

out to George & JR for call this week on HPEC.” Two days later, on January 31, 

2019, Janna Sidley (the Port's in-house General Counsel) and Executive Director 

Seroka participated in a call with the HPEC team regarding the status of the Project. 

Seroka began the call, “We need every acre of space. This could be of benefit to 

everyone, including ILWU, and Local 13 specifically, if they would take a 

meeting.” Seroka advised HPEC to “keep chipping away. Keep using your 

channels going forward.” He gave his “opinion” that Mendoza does not want to 

work with Rosenthal. Seroka told HPEC “this is a company town owned by the 

ILWU.” During their discussion, Sidley stated, “We're now putting labor peace in 

the leases, which would be in your permit as well.” This comment implicitly 

acknowledged that there was no labor peace requirement in any of HPEC's 

documents to date. The call closed with Seroka saying, “We love you guys and we 

love this project. We've just got to get stakeholder buy-in. We've got to keep 

chipping away.” Seroka told HPEC, “Behind you 1000%.

143. Following the call, Rosenthal thanked Ms. Sidley for her participation 

in the call. In response, Ms. Sidley continued to try to cover-up Seroka's illegal 

demand, texting back: “Happy to help. POLA has always been supportive of your 

project and your efforts so I'm baffled about how the message got garbled but glad 

we seem to be back on track.

144. Throughout the first and second quarters of 2019, HPEC continued to 

work with Port staff on processing the CEQA environmental review and expected 

completion of the draft report in May 2019 and continued to work toward a 

reasonable resolution with the ILWU's new leadership. HPEC sent letters to 

ILWU's new leadership and tried to re-engage them in discussions about the 

Project.
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145. In a late February 2019 call between HPEC and P5 Infrastructure (one 

of the largest container terminals at the Port), the owners of Eagle Marine told 

HPEC that if it was up and running, it would have taken every space HPEC had.

146. Port documents show'' that Executive Director Seroka met again with 

the Mayor's Chief of Staff on March 14, 2019 to discuss HPEC. Again, HPEC was 

not present.
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147. In April 2019, the Port met with HPEC's partner Macquarie in 

Washington D.C. and reassured Macquarie that it believed the Project could go 

forward.
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148. The Port's reassurances to HPEC and Macquarie were false.

Executive Director Seroka conspired with the Union Defendants and other parties 

to plan alternative uses for the Project site that did not involve HPEC, violating the 

terms of the ENA and the implied covenant of good faith and fair dealing.

Seroka Invalidly Terminated The Port’s Agreements With HPEC As 

Part Of Defendants’ Conspiracy To Restrain Trade And The Secondary 

Boycott

149. On May 8, 2019, HPEC, Macquarie and the Port had an update call. 

Seroka opened the call by saying, “It's been 30 days since I spoke to you with 

Janna Sidley asking for immediate progress. During that time, we have come to the 

painful conclusion that the project will not move forward. We have come this 

conclusion for three reasons. One, an unclear business plan. Two, complete 

disengagement of labor. Three, no clear pathway to success. It is painful to the 

City of Los Angeles that I must recommend that the project not go any further.” A 

Macquarie representative expressed his huge disappointment, “It is hugely 

disappointing to hear that. Can I ask you what has changed since our meeting last 

Friday where you represented positively that we had been making progress?

Seroka responded, “Longshore labor doesn't want to meet. We have hit the 30 day 

date today, we have to go in a different direction now.” When asked if the basis for
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determining the project cannot go further is that the project is infeasible, Seroka 

responded, “It is infeasible in the legal term, yes.” When pressed for the specific 

reasons, Seroka said, “The reasons are a lack of a clear business plan, that we have 

no support from longshore labor, and from the disruption between two labor 

divisions on the project over jurisdiction. At this junction, we do not see a clear 

path forward for the project.” A Macquarie representative stated, “I have to admit 

that I'm shocked that this is being made now. You originally told us in Washington 

that the 30 days was to get our attention and encourage movement, and we 

complied with every one of your requests. It is our firm belief that this project 

remains completely feasible.” Seroka was asked whether this decision had been 

reviewed by the Board and publicly. He responded that the decision had been made 

by the Mayor and his Chief of Staff'. He explained that he had a meeting with the 

ILWU on Friday (May 3) after receiving Macquarie's paperwork and “they 

unequivocally don't want to engage with you” and “categorically rejected 

Macquarie's paperwork (which was a business plan). Macquarie's representative 

stated, “It does feel as though you've made ILWU approval a requirement of this 

project.” Seroka responded that the Port takes into account all stakeholders. When 

asked when he came to this decision, Seroka responded, “Today. I provided 30 

days, and I have come to this conclusion today.” A Macquarie representative 

expressed surprise, “This is hugely disappointing, given that we've spent millions 

so far in good faith. This feels very surprising.

150. In a May 10, 2019 letter, Executive Director Seroka purported to 

terminate the ENA, the MOUs and the Indemnity Agreement, as well as HPEC's 

rights in the Project on the false pretense that the Port had purportedly “determined 

the proposed project to be infeasible.” Seroka's letter was sent in furtherance of 

Defendants' conspiracy to restrain trade and the Union Defendants' secondary 

boycott. A true and correct copy of this May 10, 2019 letter is attached hereto as 

Exhibit I.
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151. Notably absent from Seroka's May 10, 2019 letter is any suggestion 

that (as the Port and the City now contend) the ENA rights had expired in early 

2018. Quite the contrary, Seroka's letter purports to invoke the ENA's own 

infeasibility clause and distinguishes the (other) agreements that had already 

expired on their own terms. Also absent from this letter is any indication that Janna 

Sidley, the Board, or the City Council were consulted with regard to this purported 

termination, or that they believed the Project to be “infeasible.” To the contrary, 

the Port consistently and publicly supported and endorsed the efficiency, 

environmental and other benefits of the Project. And certainly, Seroka's belated 

notice of, and subsequent insistence upon accommodating the Union Defendants' 

illegal demands for exclusive intra-port drayage jurisdiction on the Project, do not 

constitute valid reasons to declare the Project infeasible.

152. Prior to May 2019, HPEC did not have any reason to believe that the 

Port would breach its contractual obligations and commit antitrust and federal labor 

law violations in the process and purport to terminate the ENA and HPEC's rights 

in the Project. The Project had faced a number of unforeseen hurdles since its 

beginning, obstacles which HPEC and the Port had managed to resolve. Indeed, 

right up until the May 2019 purported termination, the Port repeatedly reassured 

HPEC and its partner Macquarie that it supported the Project.

153. Contrary to Executive Director Seroka's assertion in his May 10 

termination letter, the Project was at all times highly feasible, remains so, and is 

well-capitalized. Indeed, prior to the May 10 termination letter, the Port and HPEC 

had jointly and consistently touted the Project at dozens of stakeholder meetings 

and conferences from coast to coast, including at the U.S. Commerce Department, 

the Southern California Association of Governments, the California Air Resources 

Board, the Air Quality Management District, the Harbor Trucking Association, the 

California Center for Environmental Research and Technology, and the Marine 

Transportation System National Advisory Board. Moreover, in the four years of
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HPEC's community outreach regarding the Project, HPEC is unaware of having 

received any critical comment from any constituent group other than the ILWU. 

The Project has been unanimously endorsed by Mayor Garcetti's own San Pedro 

Bay Port Sustainable Supply Chain Advisory Committee, the Los Angeles/Orange 

Counties Building and Construction Trades Council, and the Los Angeles Chamber 

of Commerce.

154. If completed, the Project would provide significant benefits 

acknowledged publicly by the Port, including significantly improving the flow of 

cargo, reducing wait times for truckers and shippers, and providing environmental 

benefits by reducing trucker idling time and terminal gate congestion at the port 

complex. In fact, the Port has publicly stated that the Project will increase port 

throughput by 20%. The Project, if completed, would also provide significant 

benefits to HPEC and the Port, including tens of millions of dollars in fees from 

Project customers. The University of Southern California Center for Global Supply 

Chain Management has estimated that the decongestion could add 100,000 - 

150,000 regional jobs.

After Wrongfully Terminating HPEC’s Rights, The Port Pursued A
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Deal With An ILWU Ally To Develop The Project Sites

155. HPEC is informed and believes, and thereon alleges, that within days 

of this purported termination of the Project, Port executives were discussing 

alternative uses of the Project site with PCMC as earlier agreed to by Seroka and 

PCMC's President.

156. HPEC is informed and believes, and thereon alleges, that the Port 

negotiated a lease with PCMC for approximately twenty-five acres of the LAXT 

site for use as a chassis yard. HPEC understands that PCMC is the ILWU's largest 

employer in the Port, and therefore the ILWU has a greater interest in aligning with 

PCMC than with HPEC. One objective of the conspiracy between the Port and the 

Union Defendants was to develop a project that would benefit the union.
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157. The Port, the City, and Executive Director Seroka deliberately and 

fraudulently withheld from HPEC that the Amendment purportedly needed further 

ratification and continued to improperly represent that it would be ratified, while 

simultaneously taking steps to ensure that the Project would not proceed unless 

HPEC agreed to provide illegal labor concessions to the Union Defendants. At all 

relevant times, the Port, the City, Executive Director Seroka, and other employees 

were acting with corrupt intent by, among other things, conspiring to impose an 

illegal labor agreement on HPEC, so as to avoid widespread labor action at the Port 

and garner favor with the ILWU, an organization to which the Port is beholden due 

to the union's immense political power in the City and at the Port. At all relevant 

times, the City, the Port, Executive Director Seroka, and other employees were 

acting with corrupt intent despite the impact their conduct may have on the public 

good.
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THE CITY DEFENDANTS AND SEROKA ARE NOT PROTECTED14

BY PARKER IMMUNITY15

In Parker v. Brown (1943) 317 U.S. 341, 350-51, the Supreme Court 

held that the Sherman Act does not apply to the actions of a state or the actions of 

its officers or agents as directed by its legislature. However, state agencies or 

subdivisions of a state are not exempt from the Sherman Act “simply by reason of 

their status as such.” City of Lafayette v. Louisiana Power & Light Co. (1978) 435 

U.S. 389, 408. Rather, Parker immunity exempts anticompetitive conduct 

engaged in as an act of government by the State as sovereign, or, by its 

subdivisions, pursuant to state policy to displace competition with regulation or 

monopoly public service.” Id. at 413. With respect to local governmental entities, 

their activities are protected by Parker immunity “if they are undertaken pursuant 

to a ‘clearly articulated and affirmatively expressed' state policy to displace 

competition.” FTC v. Phoebe Putney Health System, Inc. (2013) 568 U.S. 216, 226 

(quoting Cmty. Commc ’ns Co. v. Boulder (1982) 455 U.S. 40, 52).
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159. Here, the City Defendants are not entitled to the state-action immunity 

from the antitrust laws because there is no clearly articulated state policy 

authorizing their anti-competitive actions. First, the legislature has not authorized 

the City Defendants to engage in secondary boycotts or to coerce neutral parties to 

enter into illegal labor agreements. Second, the legislature did not intend to 

displace competition with the Port's regulatory authority.

160. In addition, there is a fundamental difference between “States in their 

governmental capacities as sovereign regulators” from their capacity “as a 

commercial participant in a given market.” City of Columbia v. Omni Outdoor 

Adver., Inc. (1991) 499 U.S. 365, 374-75. Here, the City Defendants and Seroka 

are not immunized under Parker since the City acts as a market participant in its 

public-private partnership with HPEC. See VIBO C 'orp. v. C 'onway (6th Cir. 2012) 

669 F.3d 675, 687 (state acting as “commercial participant in a given market” is not 

protected); Kay Klec. C Coop. v. C C/ty of Newkirk (10th Cir. 2011) 647 F.3d 1039,

1041 (“When a city acts as a market participant it generally has to play by the same 

rules as everyone else. It can't abuse its monopoly power or conspire to suppress 

competition.”); Genentech, Inc. v. Kli Lilly Co. (Fed. Cir. 1993) 998 F.2d 931, 948 

(Parker extends only to “sovereign capacity” and not market participant conduct).

161. Here, the City Defendants acted as market or commercial participants 

when they terminated HPEC's rights in the project. The Port acted in its 

proprietary capacity as a potential seller of container terminal support services with 

an economic upside of more than $700 million in the Project. The City 

Defendants' actions fall under the market participant exception to Parker immunity.

162. The Local Government Antitrust Act of 1984 is also inapplicable to 

this action. It provides immunity to municipalities that is analogous to Parker 

immunity, but subject to the same exceptions as exist under Parker. See, e.g., 

UnitedNat’lMaintenance, Inc. v. San Diego Convention Ctr. Corp., Inc. Civil No. 

07-CV-2172 AJB, (S.D. Cal. Sept. 5, 2012) 2012 WL 12845620 at *4 (“[T]he
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appropriate standard for determining application of the LGAA is the same standard 

that is applied for the State Action Doctrine pursuant to the law set forth in the 

Sandcrest case, with the only difference being the source of authority is local 

government, not state government.”).

THE UNION DEFENDANTS’ CONDUCT IS NOT PROTECTED BY THE

1
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5

NOERR-PENNINGTON DOCTRINE6

163. The Noerr-Pennington doctrine extends First Amendment protections 

to immunize petitioning activity, direct communications to the government for 

redress of grievances, and conduct incidental to such petitioning activity. Noerr- 

Pennington is designed to protect “genuine efforts to influence” government bodies. 

Clipper I express v. Rocky Mountain Motor Tariff Bureau, Inc. (9th Cir. 1982) 690 

F.2d 1240, 1252.

164. The protections of Noerr-Pennington are not absolute. Although some 

of Defendants' conduct involves activity before the City, Port and Board, Noerr- 

Pennington does not apply to the Union Defendants' actions.

165. Because secondary boycotts are unfair labor practices prohibited by 

the NLRA, speech and conduct incidental to petitioning activity that might, outside 

the labor context, be protected by Noerr-Pennington and the First Amendment, is 

still unlawful under Section 8(b)(4). N.L.R.B. v. Int’lAss’n of Bridge, Structural, 

Ornamental & Reinforcing Iron Workers, Local 229, AFL-CIO (9th Cir. 2019) 941 

F.3d 902, 905-07. Here, the Union Defendants' threats to the City and Port were 

secondary activity designed to force the City and Port to cease doing business with 

HPEC. In addition, the Union Defendants' threats to HPEC were secondary 

activity designed to force HPEC to force future third party vendors to employ only 

the ILWU.
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166. Moreover, in the labor context, Noerr-Pennington does not protect 

conduct incidental to petitioning activity when the purpose of that activity is an 

unlawful secondary objective, not to influence the government. United Nurses
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Ass’ns of Cal. v. N.L.R.B. (9th Cir. 2017) 871 F.3d 767. The Union Defendants' 

threats to HPEC were not made to influence the Port but were instead intended to 

force HPEC to capitulate to the Union Defendants' demands that HPEC agree to 

grant the ILWU exclusive jurisdiction over the drayage jobs. That is not conduct 

incidental to the Union Defendants' activity of petitioning the Port.

167. The Union Defendants' conduct is not protected by Noerr-Pennington 

to the extent it involves communications with government officials in violation of 

the Brow'n Act. The Union Defendants engage in these unlawful actions because 

they cannot openly lobby the Board to illegally condition approval of a project on 

HPEC's agreement to assign the drayage jobs to the ILWU.

168. The Union Defendants' conduct also is not protected under Noerr- 

Pennington because their opposition constitutes sham petitioning. Sham petitioning 

occurs when a defendant's actions are not genuinely intended to influence favorable 

government action.

169. The Union Defendants' conduct towards HPEC violates the standard 

for single sham. This occurs when a party's claims are objectively baseless and for 

an improper or unlawful purpose. Sosa v. DIRKC TV, Inc. (9th Cir. 2006) 437 F.3d 

934, 938.
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170. The Union Defendants' claims about HPEC are objectively baseless. 

The RFP and HPEC's proposal do not require the ILWU's approval or that intra

port drayage jobs be assigned to the ILWU. Nonetheless, the Union Defendants 

held up their approval of the project and barred HPEC's access to the Board, 

illegally demanding that the intra-port drayage jobs be assigned to them.

171. Immunity is also not afforded to the actions of the Union Defendants 

because their actions barred HPEC's access to adjudicative proceedings. C California 

Motor Transp. C Co. v. Trucking Unlimited (1972) 404 U.S. 508, 511.
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FIRST CLAIM FOR REFUSAL TO DEAL/DENIAL OF1

ACCESS TO “ESSENTIAL” FACILITIES2

IN VIOLATION OF SECTION 1 OF THE SHERMAN ACT3

(Against All Defendants)

172. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 171, above as though set forth herein.

173. Defendants conspired to restrain trade between Defendants City and 

Port on the one hand and HPEC on the other. Specifically, Defendants agreed that 

Defendants City and Port will refuse to deal with HPEC unless HPEC agrees to 

provide unlawful labor concessions to the Union Defendants. When HPEC would 

not accede to the Union Defendants' unlawful demands, Defendants agreed to deny 

access to the Port and terminate HPEC's rights in the Project.

174. By engaging in the acts alleged herein, including terminating the 

Project in furtherance of the conspiracy, Defendants have also aided and abetted a 

secondary boycott engaged in by the Union Defendants against HPEC (to punish 

HPEC for its association with ILWU's rival, the Teamsters, and to force HPEC to 

grant exclusive jurisdiction over intra-port drayage and enter into an illegal prehire 

agreement).
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175. In addition, Defendants City and Port control access to POLA 

business, and thus control an essential facility. By terminating the Project, 

Defendants have wrongfully denied HPEC access to this essential facility for the 

purpose of restraining trade and competition in the market.

176. Defendants City and Port have market power and monopsony power in 

the markets for the supply of container terminal support services and the 

development for container terminal support facilities in the Port of Los Angeles and 

the Port of Long Beach, where HPEC, Defendants, purchasers, suppliers and labor 

compete (hereinafter, the “Relevant Market”). Defendants have sought to maintain

19

20

21

22

23

24

25

26

27

28

49
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 51 of 62 Page ID #:561

and further this monopsony power by the conduct alleged herein, designed to 

restrain trade and competition in the Relevant Market.

177. The geographic market described herein describes a contiguous 

geographic market that reasonably delineates the boundaries of competition for the 

products and services at issue. Container support services must naturally be in the 

vicinity of the Port where such services are needed and substitutions are not 

practical over larger geographic areas. For example, a container ship arriving at 

Port of Los Angeles cannot substitute container transport services, and associated 

labor services, from the Port of Seattle or some other geographic region. Other 

gateway ports do not have the requisite infrastructure or geographic proximity to 

end users.
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178. No pro-competitive justifications exist for Defendants' conduct.

179. The Union Defendants' conduct is not entitled to protection under 

either the statutory or the non-statutory exemptions to the antitrust laws. The 

statutory exemption does not apply because (a) the Union Defendants entered into 

an illegal combination with a nonlabor group, POLA, in restraint of trade; (b) the 

provisions of the Norris-LaGuardia Act, 29 U.S.C. § 113(c), do not apply because 

there is no “labor dispute;” and (c) the Union Defendants' actions were not in 

pursuit of their legitimate labor interest because the refusal to deal was not designed 

to preserve work that they had historically performed but rather to monopolize 

intra-port drayage. See, e.g., C Connell C Constr. C Co. v. Plumbers and Steamfitters 

Local Union No. 100 (1975) 421 U.S. 616, 622 (statutory exemption does not apply 

to “concerted action or agreements between unions and nonlabor parties”).

180. The nonstatutory exemption shields some restraints on competition 

imposed through the bargaining process, where the alleged anticompetitive conduct 

is anchored in the collective-bargaining process, concerns only the parties to the 

collective bargaining relationship, and relates to wages, hours, conditions of 

employment, or other mandatory subjects of collective bargaining.
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181. The non-statutory exemption does not apply to the Defendants' 

conduct here because the conduct did not take place during a collective-bargaining 

negotiation. There is no collective bargaining relationship between the Union 

Defendants and HPEC. Nor were the parties negotiating in advance of a collective 

bargaining agreement because HPEC is not an employer and has no employees. 

Moreover, the restraint of trade not only affects HPEC and the Union Defendants 

but also independent truckers, Teamsters, beneficial cargo owners and terminal 

operators and has substantial anticompetitive effects outside of those anticipated 

and protected by the non-statutory exemption.

182. Defendants' conduct is harmful to competition in the Relevant Market, 

because it will reduce the number of potential suppliers, increase prices, and 

decrease output or quality in these markets and is designed to further the 

anticompetitive goal of the Union Defendants, in concert with the other Defendants, 

of securing monopoly control over the jobs in the market.

183. The above-referenced conduct caused anticompetitive injury to 

HPEC's business or property by precluding HPEC from participating in the 

Relevant Market, and depriving HPEC of its rights under the ENA, the 

Amendment, the MOUs and the Permit and the profits it would have obtained from 

the pilot study and the Project. For the reasons alleged herein, Defendants' conduct 

harms competition in the Relevant Market.

SECOND CLAIM FOR VIOLATION OF 29 U.S.C. § 187
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(Against Defendants ILWU and Local 13)

184. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 183, above as though set forth herein.

185. Each of the Union Defendants is a “labor organization” under Section 

303(a) of the Labor Management Relations Act (“LMRA”) and Section 8(b)(4) of 

the National Labor Relations Act (“NLRA”).

22

23

24

25

26

27

28

51
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 53 of 62 Page ID #:563

186. Section 303(a) of the LMRA makes it unlawful for a labor 

organization, like the Union Defendants, to engage in conduct defined as an unfair 

labor practice under section 8(b)(4) of the NLRA.

187. Under section 303(b) of the LMRA, “whoever shall be injured in his 

business or property by reason” of any violation of section 303(a) of the Act may 

sue for and recover damages and the cost of suit.

188. HPEC is a “person” under 29 U.S.C. § 152(1). HPEC is engaged in 

commerce” and/or an industry that “affect commerce.

189. The Port is a “person” under 29 U.S.C. § 152(1). The Port is engaged 

in “commerce” and/or activities that “affect commerce.

Unlawful Secondary Boycott By Threatening The Port To Cease Doing 

Business With HPEC

190. Under section 8(b)(4)(ii)(B) of the NLRA, it is an unfair labor practice 

for a union to threaten, coerce, or restrain any person engaged in commerce or in an 

industry affecting commerce with the object of forcing or requiring any person to 

cease doing business with any other person.

191. By using the word “coerce,” Congress “did not intend to proscribe 

only strikes or picketing but intended to reach any form of economic pressure of a 

compelling or restraining nature.” Associated Gen. Contractors v. N.L.R.B. (9th 

Cir. 1975) 514 F.2d 433, 438. Particular statements constitute prohibited “coercive 

threats” if, based on the specific language used and surrounding conduct and 

events, they reasonably can be expected to threaten parties with “ruin or substantial 

loss.” N.L.R.B. v. Retail Store Employees Union Local 1001 (1980) 447 U.S. 607, 

614.
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192. By threatening the Port that the union would engage in labor disruption 

at the Port unless the Port stopped doing business with HPEC (because the HPEC 

project envisioned working with the ILWU's rival union the Teamsters and because 

HPEC would not grant ILWU exclusive jurisdiction over the drayage jobs), the
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Union Defendants engaged in unlawful secondary activity in violation of 29 U.S.C.1

§ 158(b)(4)(ii)(B).2

193. The Union Defendants successfully forced the Port to stop the HPEC 

Pilot Project from proceeding and ultimately were successful in forcing the Port to 

stop the entire HPEC Project from proceeding, in an effort to block the Teamsters 

from performing jobs at the Port and monopolize the drayage jobs.

Unlawful Secondary Activity By Threatening, And Using Coercive Tactics To 

Pressure, HPEC To Force Third Party Employers To Employ ILWU And 

Enter Into Unlawful § 8(e) Agreements

194. Under section 8(b)(4)(ii)(D) of the NLRA, it is an unfair labor practice 

for a union to threaten, coerce, or restrain an employer in order to force or require 

the employer to assign particular work to employees in a particular labor 

organization or in a particular trade, craft, or class rather than to employees in 

another labor organization or in another trade, craft, or class.

195. Under section 8(b)(4)(ii)(A) of the NLRA, it is an unfair labor practice 

for a union to threaten, coerce, or restrain an employer with the object of forcing the 

employer to enter into any agreement prohibited by section (e) of the NLRA or 

forcing or requiring any employer to cease doing business with any other employer.

196. Under Section 8(e) of the NLRA, labor organizations and employers 

are prohibited from entering into any agreement, express or implied, whereby such 

employer ceases or refrains or agrees to cease or refrain from doing business with 

any other person. The Supreme Court has interpreted § 8(e) to prohibit

secondary” union pressure to force an employer to enter such an agreement. Nat 'l 

Woodwork Mfrs. Ass 'n v. NLRB (1967) 386 U.S. 612, 645, 87 S.Ct. 1250, 18 

L.Ed.2d 357. As the Ninth Circuit has explained:

Union pressure is secondary when it is brought to bear upon a 

neutral or secondary employer for the purpose of forcing that 

neutral or secondary employer to apply pressure to the primary
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employer .... The tactical objective of secondary pressure is not to 

influence the labor policy of the neutral employer against whom 

it is directed, but to influence the labor policy of the primary 

employer.

NLRB v. Hotel & Rest. limps. & Bartenders’ Union Local 531 (9th Cir. 1980) 623 

F.2d 61, 65-66.

197. By threatening HPEC with the object of forcing HPEC to require its 

third party vendors to hire the ILWU for the drayage jobs (jobs which were not 

within the ILWU's jurisdiction or expertise or jobs traditionally performed by the 

ILWU), the Union Defendants engaged in unlawful secondary activity in violation 

of 29 U.S.C. § 158(b)(4)(ii)(A) and (D).

198. The labor agreement demanded by the Union Defendants is unlawful 

under section 8(e) of the NLRA because the Union Defendants do not have a 

collective bargaining relationship with HPEC, the work sought was not traditionally 

performed by the ILWU and HPEC had no power to grant the ILWU exclusive 

jurisdiction over intra-port drayage.

199. The conduct alleged herein constitutes unlawful secondary activity in 

violation of 29 U.S.C. § 158(b)(4)(ii)(A), § 158(b)(4)(ii)(B), and § 158(b)(4)(ii)(D).

200. HPEC has standing to bring suit under section 303(b) because it was 

the specific target of the Union Defendants' illegal conduct in attempting to coerce 

HPEC into granting them exclusive jurisdiction over the drayage jobs at the HPEC 

project site. As a direct and proximate result of the illegal conduct alleged herein, 

HPEC has suffered business injuries by precluding HPEC from participating in the 

relevant markets, and depriving HPEC of its property, its rights under the ENA, the 

Amendment, the MOUs, and the Permit, and the profits it would have obtained 

from the pilot study and the Project.

201. As a direct and proximate result of the wrongful acts alleged herein, 

HPEC has suffered substantial financial damages in an amount to be proven at trial.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

54
FIRST AMENDED COMPLAINT



Case 2:20-cv-03251-PSG-MAA Document 36 Filed 07/20/20 Page 56 of 62 Page ID #:566

THIRD CLAIM FOR VIOLATION OF HPEC’S FEDERALLY1

PROTECTED NLRA RIGHTS UNDER 42 U.S.C. § 19832

(Against Defendants City, Port and Seroka)

202. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 201, above as though set forth herein.

203. 42 U.S.C. § 1983 provides, in part, “[e]very person who, under color 

of any statute, ordinance, regulation, custom, or usage, of any State.. .subjects, or 

causes to be subjected, any citizen of the United States or other person within the 

jurisdiction thereof to the deprivation of any rights, privileges, or immunities 

secured by the Constitution and laws, shall be liable to the party injured in an action 

at law.
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5511

204. The Supreme Court has held that the NLRA creates rights for labor 

and management that are “enforceable against governmental interference in an 

action under § 1983.” Golden State Transit Corp. v. City of Los Angeles (1989) 493 

U.S. 103, 108-09.

205. As alleged above, Defendants have engaged in a conspiracy to coerce 

HPEC into giving exclusive jurisdiction over intra-port drayage to the ILWU. 

Defendants have committed overt acts in furtherance of that conspiracy.

206. The City Defendants and Seroka have abridged rights that Congress 

intended to leave to the control of the free market.

207. The City Defendants' and Seroka's conduct violated HPEC's federally 

protected NLRA rights to negotiate with labor free of outside interference or 

coercion. The City Defendants and Seroka undertook this coercion under color of 

state law in violation of 42 U.S.C. § 1983 and has caused and continues to cause 

damage to HPEC in an amount to be proven at trial.
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FOURTH CLAIM FOR BREACH OF CONTRACT1

(Against Defendants City and Port)

208. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 207, above as though set forth herein.

209. The Port and HPEC entered into a series of agreements concerning the 

Project, including the ENA, the Amendment, two MOUs, an Indemnification 

Agreement, and the Permit.

210. These agreements expressly require, or contemplate, that a) the Port 

will negotiate exclusively with HPEC regarding the Project, b) the Port will 

negotiate in good faith with HPEC regarding the Project, c) the Port will terminate 

these agreements and HPEC's rights in the Project only if the Port reasonably and 

in good faith determines that the Project is infeasible, d) HPEC will have exclusive 

use of the Project site, and e) HPEC will have exclusive use of HPEC's own work 

product generated in connection with the Project.

211. The Port has breached each of these contractual requirements by, 

among other things, secretly negotiating and conspiring with the Union Defendants, 

attempting to coerce HPEC into giving the Union Defendants exclusive jurisdiction 

over the intra-port drayage jobs at the Project, secretly negotiating with other 

parties to encumber the property and to develop alternative projects, prohibiting 

HPEC from running the pilot study, extorting rent payments from HPEC and 

wrongfully terminating the Project.

212. In addition to breaching the contractual requirements set forth above in 

paragraph 210, the Port breached the ENA, the Amendment, two MOUs and the 

Permit by failing to disclose material facts. Although the Port accepted HPEC's 

proposal which expressly stated it was neutral on drayage and one of its joint 

venture partners employed Teamsters, the Port failed to disclose that it would 

require the ILWU's approval for the Project before HPEC would be allowed to run 

its pilot study and it would terminate the Project based on objections from the
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ILWU. The Port also failed to disclose prior to the expiration of the original ENA, 

that in its view, the Amendment to the ENA had not been properly approved and 

was not valid.

213. At all times, HPEC has operated in full compliance with its rights and 

obligations under each Agreement between the Port and HPEC. HPEC relied on 

the Port and City's representations, investing substantial resources in developing 

the Project. Had the Port and City disclosed the material information they were 

concealing, HPEC reasonably would have behaved differently.

214. HPEC has suffered substantial financial damages as a result of the 

Port's breaches of these Agreements and concealment of material facts in an 

amount to be proven at trial.

FIFTH CLAIM FOR BREACH OF THE IMPLIED COVENANT OF

1
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GOOD FAITH AND FAIR DEALING13

(Against Defendants City and Port)

215. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 214, above as though set forth herein.

216. The Port and HPEC have entered into a series of agreements 

concerning the Project, including the ENA, the Amendment, two MOUs, an 

Indemnification Agreement, and the Permit.

217. These agreements expressly require, or contemplate, that a) the Port 

will negotiate exclusively with HPEC regarding the Project, b) the Port will 

negotiate in good faith with HPEC regarding the Project, c) the Port will terminate 

these agreements and HPEC's rights in the Project only if the Port reasonably and 

in good faith determines that the Project is infeasible, d) HPEC will have exclusive 

use of the Project site, and e) HPEC will have exclusive use of HPEC's own work 

product generated in connection with the Project.

218. These agreements also impose upon the parties the implied covenant 

of good faith and fair dealing, which precludes either party from doing anything
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that would unfairly interfere with the right of the other party to receive the benefits 

of the contract.

219. The Port has breached the implied covenant of good faith and fair 

dealing by, among other things, failing to negotiate in good faith, conspiring with 

the Union Defendants, failing to disclose that the Amendment to the ENA was 

supposedly invalid, failing to seek and obtain Board approval for the Amendment 

to the ENA, failing to disclose that it would require the ILWU's approval for the 

Project before HPEC would be allowed to run its pilot study, failing to disclose that 

it would terminate the Project because of objections from the ILWU, purporting to 

impose an illegal ILWU exclusivity requirement, purporting to terminate HPEC's 

rights in the Project based on a false pretext of infeasibility, negotiating with other 

developers regarding use of Project sites, allowing other developers to use HPEC 

work product, and refusing HPEC access to the pilot study site while insisting that 

HPEC pay rent. The Port conspired with the Union Defendants to restrict HPEC's 

access to the Port, deprive HPEC of its ability to participate in the market for the 

purchase of container terminal support services and the purchase of construction 

services for container terminal support facilities in the Port of Los Angeles, and to 

deprive HPEC of the benefits of the ENA, the Amendment, the MOUs and the 

Permit.
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220. At all times, HPEC has operated in full compliance with its rights and 

obligations under each Agreement between the Port and HPEC.

221. HPEC has suffered substantial financial damages as a result of the City 

Defendants' breaches of the implied covenant of good faith and fair dealing in an 

amount to be proven at trial.
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SIXTH CLAIM FOR DECLARATORY RELIEF25

(Against Defendants City and Port)

222. HPEC re-alleges and incorporates by this reference the allegations 

contained in Paragraphs 1 through 221, above as though set forth herein.
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223. There is an actual and present controversy between the parties. HPEC 

contends that (1) the Amendment is valid and enforceable; and (2) the Port's May 

2019 termination of its rights in the Project is invalid. The City Defendants deny 

these contentions.

224. HPEC desires a judicial declaration that (1) the Amendment is valid 

and enforceable; and (2) the Port's May 2019 termination of its rights in the Project 

is invalid.

1
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7

225. HPEC is presently and continuously injured by the City Defendants' 

termination of its rights in the Project. If not enjoined by this Court from 

transferring HPEC's rights in the Project to another entity and proceeding with an 

alternative project at the Project site, the City Defendants will proceed with an 

alternative project at the Project site.

226. HPEC has no plain, speedy, and adequate remedy at law. Damages 

would not fully redress any harm suffered by HPEC.

PRAYER FOR RELIEF

WHEREFORE, HPEC prays for judgment against the Defendants, and each 

of them, as follows:

8
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For compensatory, consequential and incidental damages in an amount18 a.

to be proven at trial;19

For general damages in an amount to be proven at trial;

For special damages, according to proof;

For declaratory and injunctive relief;

For prejudgment interest;

For reasonable attorneys' fees;

For the costs of suit herein incurred;

For restitution;

For treble damages; and

For such other and further relief as this Court may deem proper.

b.20

21 c.

d.22

23 e.

f.24

25 g.

h.26

27 i.

28 j.
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1

Dated: July 20, 2020 VALLE MAKOFF LLP2

3
s Jeffrey B. ValleBy:

Jeffrey B. Valle 
Katherine Balatbat 
Attorneys for Plaintiff Harbor 
Performance Enhancement Center, 
LLC

4

5

6

7

8

DEMAND FOR JURY TRIAL
9

HPEC hereby demands trial of its claims by jury to the extent authorized by10

law'.
11

Dated: July 20, 2020 VALLE MAKOFF LLP
12

13 s Jeffrey B. ValleBy:

Jeffrey B. Valle 
Katherine Balatbat 
Attorneys for Plaintiff Harbor 
Performance Enhancement Center, 
LLC
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CERTIFICATE OF SERVICE1

Pursuant to Rule 5-3 of the Local Civil Rules of the United States District 

Court for the Central District of California, I hereby certify under penalty of perjury 

under the laws of the United States of America that on the below'' date, a true copy 

of the above document was filed through the Court's Case Management / Electronic 

Case Filing system and served by that system upon all counsel of record registered 

for the System and deemed to have consented to electronic service in the above- 

captioned case.

2

3

4

5

6

7

8

9

10
Dated: July 20, 2020 VALLE MAKOFF LLP

11

s Jeffrey B. Valle12

Jeffrey B. Valle

Counsel for Plaintiff Harbor Performance 
Enhancement Center, LLC
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1 LOUIS R. MILLER (State Bar No. 54141) 
smiller@millerbarondess.com

2 JASON H. TOKORO (State Bar No. 252345) 
jtokoro@millerbarondess.com

3 JEFFERY B. WHITE (State Bar No. 291086) 
jwhite@millerbarondess.com

4 MILLER BARONDESS, LLP
1999 Avenue of the Stars, Suite 1000

5 Los Angeles, California 90067 
Telephone:

6 Facsimile:
(310) 552-4400 
(310) 552-8400

7 Attorneys for Defendant and Cross-Complainant 
PASHA STEVEDORING & TERMINALS L.P.

8 and Defendant PASHA HAWAII LOGISTICS LLC

9 SUPERIOR COURT OF THE STATE OF CALIFORNIA

10 COUNTY OF LOS ANGELES, CENTRAL DISTRICT

11

12 OCEAN TERMINAL SERVICES, INC., CASE NO. 20STCV04623

Plaintiff,13 CROSS-COMPLAINT FOR:

14 (1) FRAUD;
AIDING AND ABETTING FRAUD;
BREACH OF CONTRACT; AND
UNFAIR COMPETITION UNDER 
CAL. BUS & PROF. CODE § 17200

v.
(2)15 PASHA STEVEDORING & TERMINALS 

L.P.; PASHA HAWAII LOGISTICS LLC;
16 and DOES 1 to 25, inclusive,

(3)
(4)

Defendants.17

18 [DEMAND FOR JURY TRIAL]
PASHA STEVEDORING & TERMINALS 

19 L.P., a California limited partnership, Assigned for All Purposes to: 
Hon. Ruth Ann Kwan, Dept. 72

20 Cross-Complainant,
Action Filed: 
Trial Date:

February 5, 2020 
None Set21 v.

22 OCEAN TERMINAL SERVICES, INC., a 
California corporation; NICHOLAS G. 
TONSICH, an individual; JEFFREY W. 
BURGIN, an individual; and ROES 1-10, 
inclusive,

23

24

25 Cross-Defendants.
26

27

28
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Defendant and Cross-Complainant Pasha Stevedoring & Terminals L.P. (“Cross

Complainant” or “Pasha”) alleges in this Cross-Complaint as follows:

1

2

3 INTRODUCTION

This suit arises from a multi-year conspiracy by Cross-Defendants Nick Tonsich 

(“Tonsich”) and Jeff Burgin (“Burgin”) at the Port of Los Angeles (“POLA”). Tonsich and 

Burgin entered into fraudulent contracts, falsified invoices that inflated the amounts owed to 

Tonsich and third parties, intimidated and threatened potential whistleblowers, set up fake 

companies at vacant addresses, and stole millions of dollars from Pasha—which Tonsich funneled 

back to Burgin through illegal kickbacks, lavish vacations, and favors at POLA.

Tonsich is a business owner, lawyer, and the former president of the Board of 

Harbor Commissioners (the “Harbor Commission”)—the powerful municipal agency that oversees 

billions of dollars in economic activity at POLA. The so-called “pay-to-play” system thrived 

under Tonsich’s watch. Terminal operators, shipping companies and other private interests all 

found ways to pay favors to Tonsich, even retaining Tonsich’s own law firm to represent them in 

dealings with the Harbor Commission. Instead of recusing himself, Tonsich voted to hand out 

generous leases, relief from environmental laws, and, in some cases, millions of dollars in cash 

payments from the City.

4 1.

5

6

7

8

9

10 2.

11

12

13

14

15

16

17

Tonsich resigned after public outrage grew and the new Mayor-elect called for him 

to be investigated for crimes. Unfazed, Tonsich switched sides and took on well-compensated 

legal work for the same private companies he formerly regulated, routinely handling matters that 

Tonsich had personally supervised while on the commission. The conflicts of interest were 

obvious, and the Los Angeles City Ethics Commission issued a formal opinion condemning them 

as unlawful. Tonsich found still other ways to immerse himself in POLA’s lucrative business 

environment. He formed several companies, including Cross-Defendant Ocean Terminal 

Services, Inc. (“OTS”), a crane maintenance and repair company.

Burgin is a former top executive at Pasha, a substantial stevedoring company and 

terminal operator at POLA, and was in charge of day-to-day operations. Burgin met Tonsich 

when he was the Harbor Commission president.

18 3.
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Tonsich and Burgin conspired to defraud Pasha using Tonsich’s company OTS. 

Tonsich and Burgin laid the groundwork for this fraud by preparing a services contract between 

Pasha and OTS that included highly irregular terms (e.g., payment based on tonnage rather than 

man hours) and that locked Pasha into a long-term arrangement (10 years plus options to 

extend/renew). In violation of Pasha’s procurement policies, Burgin signed the contract on behalf 

of Pasha without any review from Pasha’s corporate headquarters or legal department.

The scheme was simple: OTS issued invoices to Pasha that were inflated or, in 

some cases, completely made up. The invoices improperly added tonnage from other berths not 

covered by the contract to make the invoices bigger. Burgin would approve the inflated tonnage 

numbers and, at times, even increase the tonnage based on what he believed he could “get away 

with.” Other times, OTS issued multiple invoices for the same charge or billed Pasha at rates not 

allowed by the contract.

1 5.
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7 6.
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12

But that wasn’t enough—Burgin and Tonsich wanted more. So what they did was 

set up phony companies using vacant addresses at POLA, had those companies enter into 

agreements for services with Pasha that were unilaterally approved by Burgin, and then had those 

companies submit phony invoices to Pasha for work that was never performed. Burgin would 

approve and pay the invoices, and then he would split the proceeds with Tonsich. None of these 

companies existed, no work was performed, and Burgin and Tonsich pocketed the cash.

Over time, Tonsich and Burgin stole millions of dollars from Pasha and used their 

kickbacks to fund extravagant lifestyles beyond their means. For example, Burgin acquired 

expansive houses in California and Oregon, completed sweeping home renovations, bought 

expensive luxury automobiles and motorcycles, and even purchased his own yacht.

Pasha had systems in place that were supposed to prevent this type of fraud but, 

with assistance from Pasha employees Braxton Craghill (Controller) (“Craghill”), Randy Kodis 

(Finance Director) (“Kodis”), and Tim Tess (Vice President, Administration) (“Tess”), Burgin had 

the invoices approved and paid every time. When other employees asked questions, Burgin 

threatened to retaliate, and even terminate them, if they told Pasha’s corporate headquarters in
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Northern California. Pasha paid millions of dollars to OTS that it never should have paid, and it 

all went into the pockets of Tonsich and Burgin.

Burgin had a firm grasp on Pasha’s facility at POLA, and he concealed this fraud 

for many years. His scheme did not come to light until after OTS filed suit against Pasha this 

February. When Pasha’s corporate office began reviewing invoices over the life of the OTS 

contract, it discovered striking discrepancies between the tonnage that was reported to POLA and 

the tonnage on which OTS charged Pasha.

Worse yet, it learned this was not the first time that Burgin defrauded Pasha.

Burgin also conspired with a construction firm called Dunrite Construction (“Dunrite”) to overbill 

Pasha for work allegedly done at Pasha’s berths at POLA, with kickbacks going to Burgin. Over 

this period, Pasha paid over $5.5 million to Dunrite for work at the port that was never done.

Pasha is owed millions of dollars in damages. Pasha seeks a trial on its claims 

against Cross-Defendants for fraud, breach of contract, and other unlawful conduct. At trial,

Pasha will seek compensatory, treble and punitive damages, attorneys’ fees and costs, and all other 

relief authorized by law.

1

2

3 10.
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8 11.
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12 12.
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16 PARTIES

17 Cross-Complainant

Cross-Complainant Pasha Stevedoring & Terminals L.P. is a California limited 

partnership, with its principal place of business in Los Angeles County.

A.

18 13.

19

20 Cross-DefendantsB.

Cross-Defendant Ocean Terminal Services, Inc. is a California corporation, with its 

principal place of business in Los Angeles County.

Cross-Defendant Nicholas G. Tonsich is an individual who resides, on information 

and belief, in Los Angeles County.

Cross-Defendant Jeffrey W. Burgin is an individual who resides, on information 

and belief, in Orange County, California.

Cross-Complainant is informed and believes, and on that basis alleges, that Cross

Defendants ROES 1 through 10, inclusive, are individually and/or jointly liable to Cross-

21 14.

22

23 15.
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Complainant for the wrongs alleged herein. The true names and capacities, whether individual, 

corporate, associate or otherwise, of Cross-Defendants ROES 1 through 10, inclusive, are 

unknown to Cross-Complainant at this time. Accordingly, Cross-Complainant sues Cross

Defendants ROES 1 through 10, inclusive, by fictitious names and will amend this Cross

Complaint to allege their true names and capacities after they are ascertained.

Cross-Complainant is informed and believes, and on that basis alleges, that except 

as otherwise alleged herein, each of the Cross-Defendants is, and at all times relevant to this 

Cross-Complaint was, the employee, agent, employer, partner, joint venturer, alter ego, affiliate, 

and/or co-conspirator of the other Cross-Defendants and, in doing the acts alleged herein, was 

acting within the course and scope of such positions at the direction of, and/or with the 

permission, knowledge, consent, and/or ratification of, the other Cross-Defendants. In the 

alternative, Cross-Complainant is informed and believes, and based thereon alleges, that each 

Cross-Defendant, through its acts and omissions, is responsible for the wrongdoing alleged herein 

and for the damages suffered by Cross-Complainant.

Non-Party Co-Conspirators

Certain other non-party individuals and entities played roles, directly or indirectly, 

in Cross-Defendants’ fraudulent and illegal scheme. Foremost among these individuals and 

entities are the following:

1
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6 18.
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15 C.

16 19.

17

18

Braxton Craghill is an individual who resides, on information and belief, in Orange19 20.

County, California.20

Randy Kodis is an individual who resides, on information and belief, in Orange21 21.

County, California.22

Tim Tess is an individual who resides, on information and belief, in Orange23 22.

County, California.24

Dunrite Construction is a California corporation, with its principal place of 

business in Orange County, California.

25 23.

26

27

28
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1 JURISDICTION AND VENUE

The Court has jurisdiction in this matter pursuant to California Code of Civil 

Procedure section 410.10 and the California Constitution, Article VI, § 10. Section 410.10 of the 

Code of Civil Procedure provides that California state courts “may exercise jurisdiction on any 

basis not inconsistent with the Constitution of [California] or of the United States.” The exercise 

of jurisdiction by California is constitutionally permissible here because each of the Cross

Defendants resides, conducts business, has bank accounts and/or owns property in California. 

Therefore, each Cross-Defendant has sufficient minimum contacts with the State of California, 

and/or has intentionally availed itself of—and/or purposefully directed its activities toward—the 

State of California, so as to render the exercise of jurisdiction over them by California courts 

consistent with traditional notions of fair play and substantial justice.

Venue is proper under California Code of Civil Procedure sections 395(a) and 

395.5 because Cross-Complainant and Cross-Defendants OTS and Tonsich are based in Los 

Angeles County, and the actions taken by Cross-Defendants to cause harm to Cross-Complainant 

occurred in Los Angeles County.

2 24.

3

4

5

6

7

8

9

10

11

12 25.

13

14

15

16 FACTUAL ALLEGATIONS

17 Cross-Defendants Conspire To Defraud Pasha Using OTS 

Pasha Stevedoring & Terminals L.P.

Pasha Stevedoring & Terminals L.P. (“Pasha”) is an American family-owned 

company that has been in business for over 70 years. Pasha is a wholly-owned subsidiary of The 

Pasha Group, a diversified transportation and logistics company that is headquartered in San 

Rafael, California.

A.

18 1.

19 26.

20

21

22

Pasha has a large presence at POLA, occupying terminals at Berths 153-155, 174

181, and 206-209. Pasha performs stevedoring services for imported breakbulk steel slabs and 

coils. Berths 174-181 handle a majority of Pasha’s container and breakbulk cargo.

Historically, Pasha has always been largely independent of its corporate parent, The 

Pasha Group, in Northern California. Not only is The Pasha Group hundreds of miles away, but 

The Pasha Group has always placed trust in its subsidiaries and employees. This independence

23 27.

24

25

26 28.

27

28
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allowed the team on the ground in Los Angeles to select business partners, execute contracts, and 

otherwise carry out business as it wanted, without a lot of oversight.

Burgin was the head of Pasha’s facility at POLA. He met Tonsich while Tonsich 

was the president of the Harbor Commission. As set forth below, Burgin and Tonsich took 

advantage of Pasha’s autonomy to steal from Pasha and enrich themselves.

Cross-Defendants Take Advantage of Pasha’s Need for Crane Services 

Pasha had a newfound need for cranes and crane maintenance mechanics after

1

2

3 29.

4

5

6 2.

7 30.

POLA stopped leasing cranes to companies like Pasha to move tonnage across their berths. From 

that, Tonsich and Burgin saw a new opportunity to steal from Pasha and enrich themselves.

The logical thing for Pasha to do would have been to directly hire the crane 

maintenance mechanics that had been employed by POLA. Those mechanics were available and 

were hired by many other companies operating at POLA. This would have been the financially 

and fiscally right decision. In fact, several Pasha employees suggested to Burgin that Pasha hire 

directly.

8

9

10 31.

11

12

13

14

That did not happen. Instead, Burgin caused Pasha to enter into a crane 

maintenance and services contract with Tonsich’s company, OTS. On paper, this decision made 

no sense. OTS had no experience in crane maintenance, had no track record, and only had one or 

two other clients. Burgin did not care about OTS’s qualifications—he cared about getting paid.

Tellingly, before the OTS contract was signed, Burgin told another Pasha executive 

that he was going to invest in and become a partner in a crane maintenance company. Shortly 

thereafter, Burgin approved the OTS contract. By his action, it is very possible that Burgin has an 

ownership interest in OTS.

15 32.

16

17

18

19 33.

20

21

22

23 Pasha’s Crane Services Contract With OTS3.

Pasha and OTS signed the Crane Maintenance and Repair Agreement (the “OTS 

Agreement”), effective June 30, 2012.1 Burgin and Tonsich prepared the OTS Agreement 

themselves. Burgin signed on behalf of Pasha, and Tonsich signed on behalf of OTS. The OTS

24 34.

25

26

27
i The OTS Agreement supersedes a prior contract between the parties, dated June 1, 2010.28
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Agreement has a stated term of “ten (10) years,” but purports to expire on January 27, 2021, less 

than nine years from the inception date. (OTS Agreement § 2.1.)

Under the OTS Agreement, OTS was to “perform maintenance and repair work” on 

three of Pasha’s hammerhead cranes (209-09, 209-10, and 209-15), all of which were “located at 

Pasha’s Berth 174-181 container terminal in Wilmington, California.” (Id. § 1.3.) The fee 

schedule was set forth in Schedule “A.” Any changes to the OTS Agreement would not be 

effective “unless in writing, signed by representatives of both parties authorized to amend this

1

2

3 35.

4

5

6

7

Agreement.” (Id. § 9.7.)8

Schedule “A” to the OTS Agreement dictates that Pasha shall pay OTS a flat rate 

for each and every metric ton that is transported through Berths 174-181 only, subject to certain 

enumerated changes over time. Specifically, Pasha was to pay:

$1.03 per metric ton, for all breakbulk and slab transported through Berths 174

181, between June 31, 2010 and June 31, 2013;

9 36.

10

11

12

13

14 $1.12 per metric ton, for all breakbulk and slab transported through Berths 174

181, between July 1, 2013 and December 31, 2016;

To be negotiated, for all breakbulk and slab transported through Berths 174-181, 

between January 1, 2017 and December 31, 2019; and

To be negotiated, for all breakbulk and slab transported through Berths 174-181, 

between January 1, 2020 and January 27, 2021.

This rate schedule was highly unusual. In stevedoring operations, crane services 

are almost always priced based on manning, not tonnage. This is because tonnage is not 

necessarily proportional to the amount of crane maintenance and repair services that will be 

required.

15

16

17

18
219

20 37.

21

22

23

This was not the only unusual feature of the OTS Agreement. A standard contract 

for crane maintenance services runs between one (1) to three (3) years. This allows stevedore

24 38.

25

26
2 For other services beyond what was called for in the Agreement—namely, any “[p]arts, 
materials, supplies, equipment, rental, and/or services other than those defined by the scope of 
work herein,” OTS was to bill Pasha at cost plus 15 percent. (OTS Agreement Schedule “A.”)

27

28
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companies, like Pasha, to re-bid their contracts more often, using competition between vendors to 

push down rates. A contract that locks the terminal operator to a single crane services provider for 

ten (10) years, like the OTS Agreement, is very rare.

These irregular aspects were deliberate and were intended to help them manipulate 

the invoices and overcharge Pasha for many years. It was not until 2017 that Pasha and OTS 

amended the OTS Agreement to provide that OTS was to be paid based on manning and not 

tonnage; the parties operated under this rate structure until Pasha terminated the OTS Agreement 

for cause on November 22, 2019.

1

2
33

4 39.

5

6

7

8

9 OTS Issues Fraudulent Invoices4.

With the OTS Agreement in hand, Tonsich and Burgin carried out their scheme by 

falsifying invoices and having Pasha pay for tonnage that did not go over Berths 174-181.

A comparison of the tonnage records kept by POLA with the invoices that Pasha 

paid shows that OTS billed Pasha for tonnage beyond what moved across Berths 174-181. This 

was a breach of the Agreement because only tonnage from Berths 174-181, not Pasha’s other 

berths at 154 and 206-209, was supposed to be used for calculating the monthly bill under 

Schedule “A.” Specifically, Pasha moved the following tonnage at Berths 174-181 between 2012 

and 2016, and overpaid OTS, as follows:

10 40.

11

12 41.

13

14

15

16

17

18 TOTALS2012 2013 2014 2015 2016
19 Tonnage at Berths 

174-181
1,702,855 1,734,764 1,865,402 1,710,276 1,479,101 8,492,398

20
$ 1,753,941 $ 1,864,871 $ 2,089,250 $ 1,915,509 $ 1,656,593Fee owed at 

$1.03/ton or 
$1.12/ton4

$ 9,280,16421

22

23

24

25
3 The OTS Agreement also did not include a cancellation clause that allows either side to cancel 
with 90 days (or less) advanced notice, which is standard for the industry.

Per Schedule “A,” Pasha was to pay $1.03 per metric ton until June 31, 2013, and $1.12 per 
metric ton between July 1, 2013 and December 31, 2016.

26

27 4

28
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1 TOTALS2012 2013 2014 2015 2016
2 $ 1,998,618 $ 2,653,888 $ 3,144,584 $ 3,187,467 $ 2,555,291Pasha’s actual 

payment to OTS
$ 13,539,848

3

Pasha’s
overpayment

$ 244,677 $ 789,017 $ 1,055,334 $ 1,271,958 $ 898,698 $ 4,259,6844

5

6 Pasha was defrauded in still other ways. OTS invoiced Pasha for ancillary services 

in round amounts (e.g., $60,000) with no supporting documentation provided. Under Schedule 

A,” Pasha can be billed for services beyond crane maintenance and repair, but only in an amount 

equal to OTS’s costs plus 15 percent. The round numbers that were billed over and over show that 

OTS did not follow this term. In still other cases, OTS issued duplicate invoices for the same 

period. Pasha paid twice.

42.

7

8 cc

9

10

11

12 Pasha had systems in place that were supposed to prevent this type of fraud. 

Invoices from vendors were required to be reviewed by multiple internal departments to ensure the 

amounts charged were accurate. Burgin circumvented these systems with the help of Craghill, 

Kodis and Tess. Burgin also pressured subordinate employees to stay quiet. If they spoke out, 

Burgin would tell them he knew the Pasha family personally and would make sure their careers 

were ruined. Specifically, Burgin would call lower-level employees into his office, berate them, 

tell them that he was “like a son” to the Pasha family, and threaten to terminate them if they 

elevated any concerns. Once, Burgin told an employee that if he complained to The Pasha Group, 

Burgin would “shoot him in the back of the head.” Burgin was in charge of the office and 

surrounded by his friends. He was untouchable.

On one occasion, a Pasha accountant was asked to authorize payment on a 

$186,000 invoice, which was identical to another $186,000 invoice that Pasha had already paid. 

When the clerk refused, Craghill berated her and then went to another accountant to approve the 

charge. On another occasion, a clerk was asked to authorize payment on a phony invoice, and was 

offered "her half" if she approved the payment. She refused, but Burgin had the payment 

authorized by someone else.

43.

13

14

15

16

17

18

19

20

21

22 44.

23

24

25

26

27

28
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1 Cross-Defendants Conspire To Defraud Pasha Using Phony Companies

Burgin and Tonsich also defrauded Pasha by setting up phony vendors to bill Pasha 

for services that were never provided. Specifically, Burgin would have Craghill set up phony 

companies using addresses at or around POLA that were either abandoned or used by companies 

they had a relationship with. Craghill would then create invoices from those phony companies 

and submit them to Pasha for payment, which Burgin would approve and pay. Burgin would then 

split the money with Tonsich and the non-party co-conspirators.

On one occasion, Burgin found out that Craghill had kept all of the money from 

one of these kickbacks and did not give Burgin his “share.” Burgin became furious, confronted 

Craghill, and demanded the money. Burgin and Tonsich kept an eye on their money, and no one 

could stop them or interfere with their kickbacks.

One of the phony companies was called Applied Integration Management, Inc. 

(“Applied Integration”), a company that Randy Kodis owned. Kodis started Applied Integration 

when he began working for Pasha as an IT consultant. Applied Integration invoiced Pasha over 

$1.5 million. Pasha does not have any record of a consultant agreement that was executed with 

Applied Integration, and the invoices that were issued include no backup to justify the amounts 

that were charged. Notably, Applied Integration was disbanded shortly after Kodis left Pasha. 

Burgin Uses The Kickbacks To Fund His Extravagant Lifestyle

B.

2 45.

3

4

5

6

7

8 46.

9

10

11

12 47.

13

14

15

16

17

18 C.

Burgin used these kickbacks to fund a lifestyle beyond his means. He owned 

several properties in Huntington Beach, including a multi-million dollar residence, and an 

expansive ranch in Bend, Oregon. He also came to own several luxury automobiles, motorcycles, 

and a boat. He took friends on lavish trips to Las Vegas and bragged about ringside seats at 

championship fighting events.

Burgin also donated $1 million to his high school—Edison High School in 

Huntington Beach, California—to renovate a soccer stadium named in his honor. Burgin also paid 

for a remodel of the football field, and purchased uniforms, helmets and pads for the school.

19 48.

20

21

22

23

24 49.

25

26

27

28
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1 Cross-Defendants’ Fraud Is Discovered After OTS Files Suit Against PashaD.

On February 5, 2020, OTS filed a complaint against Pasha and an affiliated entity 

called Pasha Hawaii Logistics LLC. OTS alleges that Pasha breached the OTS Agreement and 

asserts claims for breach of contract, tortious interference and common counts.

In response to the suit, Pasha began reviewing invoices over the life of the OTS 

contract. On inspection, the invoices revealed significant discrepancies between the tonnage that 

was reported to POLA and the volume of tonnage on which OTS charged Pasha. Pasha realized 

that it had been overcharged for tonnage, including being charged for tonnage from berths not 

covered by the OTS Agreement.

Pasha also conducted an investigation into Tonsich’s relationship with Burgin and 

uncovered the illegal kickback scheme.

Pasha had not known about any of this prior to its investigation because Tonsich 

and Burgin actively concealed their scheme from Pasha corporate headquarters and executives. 

Burgin silenced anyone at Pasha that dared to speak out or question the OTS Agreement and/or 

invoices. Burgin unilaterally approved the Agreement and invoices without input or review by 

Pasha’s legal department, as required by Pasha’s company policy. Burgin also unilaterally 

approved the tonnage amounts to be paid to OTS. Tonsich for his part submitted phony invoices 

to Pasha, demanded payment on those invoices, and conspired with Burgin to fraudulently conceal 

their scheme.

2 50.

3

4

5 51.

6

7

8

9

10 52.

11

12 53.

13

14

15

16

17

18

19

20 Tonsich’s And Burgin’s Modus OperandiE.

21 Dunrite Construction1.

As part of this investigation, Pasha learned this was not the first time that Burgin 

had defrauded Pasha. Burgin conspired with a construction firm called Dunrite Construction to 

overbill Pasha for work allegedly done at Pasha’s berths at POLA, with kickbacks going to 

Burgin. The owner of Dunrite is close personal friends with Burgin.

Burgin caused Pasha to hire Dunrite to handle various construction-related projects 

around Pasha’s terminals at POLA. Burgin would have Dunrite submit phony invoices to Pasha, 

which Burgin would then approve and pay, without any input from Pasha’s corporate

22 54.

23

24

25

26 55.

27

28
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headquarters. Burgin made sure that Dunrite got paid every time by having Tess, his friend that he 

hired to serve as head of Administration, prepare a work order and check request. Burgin’s 

assistant would see to it that a check was made to Dunrite for the amount requested.

The payments to Dunrite were substantial. Pasha paid Dunrite over $5.5 million on 

approximately 88 invoices. Some of these invoices exceeded $100,000. Dunrite was 

overcharging Pasha and not doing the work it was charging for. Instead, Dunrite would keep a 

small portion of the payments, and funnel the majority back to Burgin. Dunrite would also 

provide free construction services to Burgin on his properties.

At Burgin’s request, Dunrite also provided no-cost renovations at homes owned by 

Pasha employees Craghill and Tess, as well as Kodis, a consultant brought into Pasha by Craghill. 

These employees were loyal to Burgin, not Pasha, and assisted with the fraud. Craghill was the 

on-site controller and accounting coordinator. He and Kodis, who was the Finance Director, made 

sure that invoices were always approved. Tess prepared work orders and check requests for 

Dunrite. Each of these employees benefitted personally by the free home improvements they 

received.

1

2

3

4 56.

5

6

7

8

9 57.

10

11

12

13

14

15

When Pasha employees questioned the Dunrite invoices or refused to process the 

payments, Burgin would tell them that they should keep quiet because he knew the owners of The 

Pasha Group and he would have them fired if they didn’t cooperate. On occasion, Burgin or the 

non-party co-conspirators would offer to “share” the kickbacks with other Pasha employees to 

have the payments made.

16 58.

17

18

19

20

21 Tonsich2.

Pasha also learned that during his time on the Harbor Commission, Tonsich was at 

the epicenter of POLA’s infamous culture of corruption for the better part of two decades. Over 

this period, his modus operandi was pay-for-play and self-dealing.

Tonsich Was a Corrupt Former Harbor Commission President 

In 2001, Tonsich, who was then a personal injury lawyer, was appointed to be 

president of the Harbor Commission. This is a five-member panel vested with authority to 

manage operations at the sprawling POLA, the busiest seaport in the Western Hemisphere. POLA

22 59.

23

24

25 a.

26 60.

27

28
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occupies several miles of coastline along the San Pedro Bay, where billions of dollars of cargo 

pass through every year.

1

2

The Harbor Commission oversees hundreds of leases with various shipping and 

cargo companies, and watches over millions of dollars in revenues earned from leasing and 

shipping service fees. The commissioners wield tremendous power. Members of the Harbor 

Commission travel the globe, negotiate leases with multinational shipping companies, and award 

millions of dollars in contracts annually.

From the beginning, Tonsich used his position to enrich his friends, his law firm 

and himself. One community newspaper described Tonsich as being the “poster boy” for “core 

institutional dysfunction” at POLA. Over his tenure, patronage was the currency of choice.

One way to win favor with Tonsich was to retain his law firm, Glaser & Tonsich, 

LLP (“Glaser & Tonsich”). The example of the Alameda Corridor Transportation Authority 

(“ACTA”) is illustrative. ACTA oversees a 20-mile express rail line connecting POLA to the 

larger transcontinental rail network outside of Downtown Los Angeles. After Tonsich was 

appointed to the Harbor Commission, ACTA retained Glaser & Tonsich and awarded the law firm 

over $1.25 million in no-bid contracts. The contracts were found to violate municipal regulations 

requiring competitive bidding.

At a minimum, Tonsich should have recused himself from any matters affecting 

ACTA, given his firm’s ongoing representation. Instead, Tonsich ignored the conflicts of interest. 

At least six times, Tonsich voted on matters pertaining to ACTA, including a “Yes” vote that 

authorized a transfer of $3 million from POLA to ACTA.

3 61.

4

5

6

7

8 62.

9

10

11 63.

12

13

14

15

16

17

18 64.

19

20

21

22 Tonsich Violates Ethical Rulesb.

Tonsich is not concerned with conflicts of interest or rules of ethics—his sole23 65.

driving motivation is seeing how he can benefit from every situation. To take just one example, 

Tonsich accepted improper compensation and violated ethical rules in connection with his role in 

the notorious China Shipping settlement at POLA.

The China Shipping case began when the Natural Resources Defense Council

24

25

26

27 66.

(“NRDC”) filed suit after China Shipping Holding Company Ltd. (“China Shipping”), a large28
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container transport company, signed a new 25-year lease with POLA. The NRDC’s suit, which 

named the City of Los Angeles and China Shipping as defendants, asserted the lease violated 

environmental laws and would cause significant air pollution. The suit stalled China Shipping’s 

development of the new terminals, eventually prompting China Shipping to file a second action 

against the City, seeking damages caused by the delays.

Tonsich, the president of the Harbor Commission, was a key player in the two legal 

actions and was supposed to stand up for taxpayers and the community. Instead, Tonsich looked 

out for China Shipping. The final deal that Tonsich pushed through was decried as a disaster for 

Los Angeles, with the City agreeing to pay $50 million for the mitigation of air quality and 

aesthetic impacts on the community, and paying up to $10 million in cash and credits to China

1

2

3

4

5

6 67.

7

8

9

10

Shipping.11

Tonsich was forced to resign from the Harbor Commission soon after. There was 

also a call for a criminal investigation of Tonsich, with his conduct being described as “very 

disturbing.” Members of the Los Angeles City Council also called on Tonsich to resign.

When he left the commission, Tonsich switched sides, accepting compensation and 

agreeing to represent China Shipping in matters involving the legal settlement. The company even 

flew him to China to christen a new China Shipping vessel.

This was a breach of ethical rules, which make it unlawful for a former city official 

to attempt to influence, for compensation, any matter in which that person was personally and 

substantially involved while a public official. (Governmental Ethics Ordinance, Los Angeles,

12 68.

13

14

15 69.

16

17

18 70.

19

20

Cal., Mun. Code § 49.5.11.)21

The Los Angeles City Ethics Commission looked into Tonsich’s conduct and 

concluded that his dealings with China Shipping were unlawful. The Ethics Commission issued a 

formal opinion, instructing Tonsich that “you are prohibited from receiving compensation to 

influence—or to assist or advise another person who is attempting to influence—matters related to 

the [lease] on behalf of China Shipping.” But that did not stop Tonsich from continuing to find 

ways to insert himself into POLA’s operations, through his own companies and through his law 

firm.

22 71.
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1 Tonsich Forms a Company to Compete With a Former Client

Tonsich created a pollution emissions company to do business with TraPac. This 

company was called Clean Air Engineering-Maritime (“CAEM”). Like with crane services, 

Tonsich had no prior experience in emissions and was openly hostile to environmental interests 

while on the Harbor Commission.

c.

2 72.

3

4

5

Soon after launching CAEM, Tonsich was sued for patent infringement by a rival 

company called Advanced Cleanup Technologies, Inc. (“ACTI”). Tonsich had formerly been a 

lawyer for ACTI handling collections. ACTI’s technology worked by placing a large suction tube 

over a vessel’s exhaust system in order to capture airborne emission.

Initially, Tonsich had been close with ACTI and its owner, Ruben Garcia 

(“Garcia”), but they had a falling out. At Tonsich’s urging, ACTI had applied for a $2.5 million 

pollution control grant at POLA, and was initially approved. The grant was issued as part of the 

China Shipping settlement. However, the Los Angeles City Attorney told Garcia that ACTI was 

conflicted out because Tonsich was its lawyer and had worked on the China Shipping settlement 

while a commissioner. Garcia agreed to withdraw the grant application. Tonsich was furious, and 

told Garcia that the grant was the money Tonsich was putting into ACTI as his investment in 

ACTI. Garcia refused to make Tonsich a partial owner.

Tonsich then formed his competing company CAEM, stole ACTI’s intellectual 

property relating to its emissions control systems, and used that information to illegally obtain 

contracts and grants from POLA.

6 73.

7

8

9

10 74.

11

12

13

14

15

16

17

18 75.

19

20

21 FIRST CAUSE OF ACTION

Fraud22

23 (By Cross-Complainant Against All Cross-Defendants)

Cross-Complainant repeats and realleges each and every foregoing and subsequent 

allegation contained in the Cross-Complaint, and further alleges as follows.

Unbeknownst to Pasha, Ocean Terminal Services, Inc., Nicholas G. Tonsich and 

Jeffrey W. Burgin waged a multi-year campaign to mislead Pasha, issue false and/or inflated 

invoices, and return millions of dollars in kickbacks to themselves. Cross-Defendants used the

24 76.

25

26 77.
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OTS Agreement to enable their fraud, including by locking Pasha into a highly irregular and long

term contract of ten (10) years; omitting any type of cancellation clause, which is standard in the 

industry; and providing that Pasha would be charged based on tonnage, not manning.

Under their scheme, OTS and Tonsich issued invoices to Pasha on OTS letterhead 

that were false and/or inflated. Burgin wielded his control over Pasha to ensure the invoices were 

paid. Burgin took actions to ensure the fraud would continue, including (a) installing his close 

friends in executive roles; (b) pressuring subordinate employees to ignore the overcharges and 

approve false and/or inflated invoices; (c) sharing kickbacks with colleagues to ensure their 

silence; and (d) threatening or retaliating against employees who wished to speak out or raise their 

concerns with The Pasha Group.

This fraud by OTS, Tonsich and Burgin was a substantial factor in causing millions 

of dollars of damages and losses to Pasha, in an exact amount to be proven at trial, but believed to 

be in excess of $5,000,000. In addition, any person who “receives any property that has been 

stolen or that has been obtained in any manner constituting theft” commits a violation of 

California Penal Code section 496(a). Pasha is therefore allowed to recover treble (3x) damages. 

Pasha is also entitled to attorneys’ fees and costs, pursuant to section 9.8 of the OTS Agreement.

1

2

3

4 78.

5

6

7

8

9

10

11 79.

12

13

14

15

16

17 SECOND CAUSE OF ACTION

Aiding and Abetting Fraud

(By Cross-Complainant Against Cross-Defendants Tonsich and Burgin)

Cross-Complainant repeats and realleges each and every foregoing and subsequent 

allegation contained in the Cross-Complaint, and further alleges as follows.

The First Cause of Action pleads a fraud claim against Cross-Defendants Ocean 

Terminal Services, Inc., Nicholas G. Tonsich and Jeffrey W. Burgin. In the alternative, Pasha 

pleads an aiding and abetting claim against Tonsich and Burgin. Tonsich and Burgin knew that 

invoices issued by OTS were false and/or inflated, and therefore overstated the sums for crane 

maintenance and repair services, or other services, that Pasha owed to OTS. Nonetheless, Tonsich 

and Burgin substantially assisted in the preparation of these invoices, and took steps to ensure that 

Pasha paid them the overstated amounts, all while knowing the numbers reported on these

18

19

20 80.
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22 81.
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invoices were false. Tonsich and Burgin used the OTS Agreement to enable their fraud, including 

by locking Pasha into a highly irregular and long-term contract of ten (10) years; omitting any 

type of cancellation clause, which is standard in the industry; and providing that Pasha would be 

charged based on tonnage, not manning.

Inside Pasha, Burgin was in charge of the facility and took steps to ensure the fraud 

would continue unabated, including (a) installing his close friends in executive roles;

(b) pressuring subordinate employees to ignore the overcharges and approve false and/or inflated 

invoices; (c) sharing kickbacks with colleagues to ensure their silence; and (d) threatening or 

retaliating against employees who wished to speak out or raise their concerns with The Pasha 

Group.

1

2

3

4

5 82.

6

7

8

9

10

This assistance by Tonsich and Burgin was a substantial factor in causing millions 

of dollars of damages and losses to Pasha, in an exact amount to be proven at trial, but believed to 

be in excess of $5,000,000. In addition, any person who “receives any property that has been 

stolen or that has been obtained in any manner constituting theft” commits a violation of 

California Penal Code section 496(a). Pasha is therefore allowed to recover treble (3x) damages. 

Pasha is also entitled to attorneys’ fees and costs, pursuant to section 9.8 of the OTS Agreement.

In doing the acts alleged herein, Tonsich and Burgin acted with oppression, fraud 

and malice. Pasha is entitled to punitive damages.

11 83.

12

13

14

15

16

17 84.

18

19 THTRD CAUSE OF ACTION

Breach of Contract

(By Cross-Complainant Against OTS)

Cross-Complainant repeats and realleges each and every foregoing and subsequent 

allegation contained in the Cross-Complaint, and further alleges as follows.

Pasha and OTS signed the Crane Maintenance and Repair Agreement (the “OTS 

Agreement”), effective June 30, 2012. Under the OTS Agreement, OTS was to “perform 

maintenance and repair work” on three of Pasha’s hammerhead cranes (209-09, 209-10, and 209

15), all of which were “located at Pasha’s Berth 174-181 container terminal in Wilmington, 

California.” (OTS Agreement § 1.3.)
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Schedule “A” to the OTS Agreement states that Pasha shall pay OTS a flat rate for 

each metric ton that is transported through Berths 174-181 only, in accordance with the following 

schedule: $1.03, per metric ton, for all breakbulk and slab transported through Berths 174-181, 

between June 31, 2010 and June 31, 2013; $1.12, per metric ton, for all breakbulk and slab 

transported through Berths 174-181, between July 1, 2013 and December 31, 2016; to be 

negotiated, for all breakbulk and slab transported through Berths 174-181, between January 1, 

2017 and December 31, 2019; and to be negotiated, for all breakbulk and slab transported through 

Berths 174-181, between January 1, 2020 and January 27, 2021. For other services, including 

[p]arts, materials, supplies, equipment, rental, and/or services other than those defined by the 

scope of work herein,” OTS was to bill Pasha at cost plus 15 percent.

OTS breached this contract by overcharging Pasha in all of the following ways:

(a) charging for tonnage beyond what moved across Berths 174-181, including Berths 154 and 

206-209; (b) charging for other supposed parts, materials, supplies, equipment, rental, and/or 

services at a rate other than cost plus 15 percent, instead issuing large round-number invoices with 

no documentation or support; and (c) issuing multiple invoices for the same charge.

Pasha is entitled to recover the overcharges from OTS, in an amount to be proven 

at trial, but believed to be in excess of $5,000,000. Pasha is also entitled to attorneys’ fees and 

costs, pursuant to section 9.8 of the OTS Agreement.

1 87.

2
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11 88.

12

13

14

15

16 89.

17

18

19 FOURTH CAUSE OF ACTION

Unfair Competition

(By Cross-Complainant Against All Cross-Defendants)

Cross-Complainant repeats and realleges each and every foregoing and subsequent 

allegation contained in the Cross-Complaint, and further alleges as follows:

The Unfair Competition Law (“UCL”), California Business and Professions Code 

§§ 17200 etseq., prohibits any person from engaging in unfair competition, which includes any 

unlawful, unfair or fraudulent business act or practice, 

advertising,” and any act prohibited by Chapter 1 (commencing with section 17500) of Part 3 of 

Division 7 of the Business and Professions Code.
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The acts and practices alleged herein of OTS, Tonsich and Burgin constitute 

unlawful, fraudulent, and/or unfair business acts and practices within the meaning of the UCL and 

California common law. These acts and practices include but are not limited to (a) concealing a 

multi-year conspiracy to defraud Pasha by issuing false or inflated invoices, with the payments 

from Pasha used to provide kickbacks to Tonsich and Burgin; (b) making misleading statements to 

or concealing facts from Pasha in order to secure payment of invoices on the basis of false 

pretenses; (c) pressuring subordinate Pasha employees to ignore the overcharges and approve false 

and/or inflated invoices; and (d) threatening or retaliating against employees who wished to speak 

out or raise their concerns with The Pasha Group.

As a result of these fraudulent, unlawful, and/or unfair acts and practices, Pasha has 

lost money and/or property. Pursuant to sections 17203 and 17204 of the California Business and 

Professions Code, Pasha is entitled to compel OTS, Tonsich and Burgin to restore to Pasha the 

money or property they have wrongfully acquired by means of their unfair competition. Pasha is 

also entitled to attorneys’ fees and costs, pursuant to section 9.8 of the OTS Agreement.

1 92.

2

3

4

5
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7

8
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10 93.

11
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14

15 PRAYER FOR RELIEF

WHEREFORE, Cross-Complainant Pasha Stevedoring & Terminals L.P. respectfully 

prays for judgment against Cross-Defendants Ocean Terminal Services, Inc., Nicholas G. Tonsich, 

Jeffrey W. Burgin, and ROES 1-10, inclusive, as follows:

For an award of compensatory damages in an amount that conforms to proof, but 

which is estimated to exceed $5,000,000;

For an award of treble and/or punitive damages;

For an award of pre-judgment and post-judgment interest at the maximum allowing 

interest rate;

For an award of attorneys’ fees and costs, pursuant to section 9.8 of the OTS 

Agreement, and to the extent otherwise permitted by law; and 

For any other relief that the Court deems just and proper.
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DATED: May 8, 2020 MILLER BARONDESS, LLP1

2

3 By:
LOUIS R. MILLER
Attorneys for Defendant and Cross-Complainant 
PASHA STEVEDORING & TERMINALS L.P. and 
Defendant PASHA HAWAII LOGISTICS LLC
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1 DEMAND FOR JURY TRIAL

Cross-Complainant hereby demands a jury trial.2

3

DATED: May 8, 2020 MILLER BARONDESS, LLP4

5

6 By:
LOUIS R. MILLER
Attorneys for Defendant and Cross-Complainant 
PASHA STEVEDORING & TERMINALS L.P. and 
Defendant PASHA HAWAII LOGISTICS LLC
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1 PROOF OF SERVICE

2 STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, I was over 18 years of age and not a party to this action. I am 
employed in the County of Los Angeles, State of California. My business address is 1999 Avenue 
of the Stars, Suite 1000, Los Angeles, CA 90067.

On May 8, 2020, I served true copies of the following document(s) described as:

3

4

5

6 CROSS-COMPLAINT FOR: (1) FRAUD; (2) AIDING AND ABETTING FRAUD;
(3) BREACH OF CONTRACT; AND (4) UNFAIR COMPETITION UNDER CAL. BUS & 
PROF. CODE § 17200; [DEMAND FOR JURY TRIAL]7

on the interested parties in this action as follows:8

9 SERVICE LIST

Douglas W. Dal Cielo 
Brian M. Affrunti
BURKE, WILLIAMS & SORENSEN, LLP 
60 South Market Street, Suite 1000 
San Jose, CA 95113-2336

Attorneys for Plaintiff and Cross-Defendant 
OCEAN TERMINAL SERVICES, INC.

10

11
Tel:
Fax:
Email: ddalcielo@bwslaw.com 

baffrunti@bwslaw.com

(408) 606-6300 
(408) 606-633312

13

14 BY E-MAIL OR ELECTRONIC TRANSMISSION: Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I caused the 
document(s) to be sent from e-mail address briding@millerbarondess.com to the persons at the e
mail addresses listed in the Service List. I did not receive, within a reasonable time after the 
transmission, any electronic message or other indication that the transmission was unsuccessful.

BY ELECTRONIC SERVICE: I served the document(s) on the person listed in the 
Service List by submitting an electronic version of the document(s) to One Legal, LLC, through 
the user interface at www.onelegal.com.

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct.

Executed on May 8, 2020, at Los Angeles, California.
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22
/ s / Brenda M. Riding 

Brenda M. Riding23
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Exhibit G



Volkswagen Environmental Mitigation Trust for California

IN THIS SECTION v

PRIMARY CONTACT
VW Mitigation Trust

Email vwmititrust@arb.ca.gov

Phone (916) 324-7582

CATEGORIES
Topics VW Diesel Vehicles, Incentives 

Division Mobile Source Control Division

The Volkswagen (VW) Environmental Mitigation Trust provides about $423 million for 
California to mitigate the excess nitrogen oxide (NOx) emissions caused by VW's use of 
illegal emissions testing defeat devices in certain VW diesel vehicles.
MORE ABOUT THIS PROGRAM >

Applying for Funding

Funding for California's VW Mitigation Trust is ongoing. Find out 
more about the project types and how to apply.

MORE INFORMATION

OZ?"—PJ

F
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■■ - • ■
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Zero-Emission Trucks 
and Combustion Freight 
& Marine

Zero-Emission Freight & 
Marine and 
Infrastructure

Zero-Emission Transit 
School, and Shuttle 
Buses

3

Information about applying for 
funding

Information about applying for 
funding

Information about applying for 
funding

mailto:vwmititrust@arb.ca.gov


POPULAR RESOURCES

California's Beneficiary 
Mitigation Plan

Volkswagen Information & 
Document Archive

Volkswagen ZEV 
Investment Commitment

VW Diesel Vehicles Legislatively Mandated 
Reports

MORE RESOURCES

NOX Mitigation
The purpose of the VW Environmental Mitigation Trust is to fully mitigate the excess NOX emissions 
caused by VW's actions. In California, that amounts to 10,000 tons of NOX that must be reduced. 
Implementing California's Beneficiary Mitigation Plan will fully mitigate the excess NOX and 
additionally commits to long-term air quality and climate goals by investing in zero-emission 
technologies. Funding for projects identified in the Plan began in fall 2019 and is ongoing.

O
RELATED PROGRAMS

ALL PROGRAMSCarl Moyer Memorial Air 
Quality Standards Attainment 
Program

Low Carbon Transportation 
Investments and Air Quality 
Improvement Program



(800) 242-4450 | helpline@arb.ca.gov 
1001 I Street, Sacramento, CA 95814 
P.O. Box 2815, Sacramento, CA 95812

Your Actions Save LivesCALIFORNIA
CALIFORNIA

ALL COVID-19
UPDATES
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y*

Copyright © 2020 State of California
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About the Volkswagen Environmental Mitigation Trust

The Volkswagen (VW) Mitigation Trust (also known as the Trust or 
Mitigation Trust) was established as part of a settlement with 
Volkswagen for their role in utilizing illegal defeat devices in certain 2.0 
and 3.0 liter VW vehicles that resulted in excess emissions. The Trust 
will provide funding to mitigate these excess emissions through the 
replacement or repower of older, heavy-duty vehicles, engines and 
equipment with zero emission and other clean technologies.

Please click here (https://ww2.arb.ca.gov/our- 
work/programs/volkswagen-environmental-mitigation-trust- 
california/about) for more information about the VW Mitigation Trust.

Interested in VW Funding?

Combustion Freight and 
Marine Projects

Zero-Emission Class 8 
Freight

and Port Drayage Trucks
Replace or repower to cleanest 

commercially available 
internal combustion or hybrid 

technologies

Replace to zero-emission 
technologies

Class 8 Freight Truck *Class 7 or 8 Freight Truck *

Freight Switcher Locomotives

Ferry/Tugboat/Towboat 
(Repower Only)

(zero-emission.html)MORE INFO

(combustion.html)MORE INFO Including drayage trucks, waste haulers, 
dump trucks, & concrete mixers

https://ww2.arb.ca.gov/our-work/programs/volkswagen-environmental-mitigation-trust-california/about
https://ww2.arb.ca.gov/our-work/programs/volkswagen-environmental-mitigation-trust-california/about
https://ww2.arb.ca.gov/our-work/programs/volkswagen-environmental-mitigation-trust-california/about


Statewide Funding Categories

Zero-Emission Class 8 Freight 
and Port Drayage Trucks

Administered by South Coast AQMD

Combust on Freight 
and Marire Projects

Administered by South Coast AQMD

$90m $6 0m
(zero-emission.html) (combustion.html)

Zero-Emission Freight 
and Marine Projects
Administered by Bay Area AQMD

Light-Duty Zero-Emission 
Vehicle Infrastructure
Administered by Bay Area AQMD

$70m $1 0m
(https://www.californiavwtrust.org/zero-freight-
marine/)

(https://www.californiavwtrust.org/)

Zero-Emission Transit, School, 
and Shuttle Buses

Administered by San Joaquin Valley APCD

$130m
(http://vwbusmoney.valleyair.org/)

Announcements

https://www.californiavwtrust.org/zero-freight-
https://www.californiavwtrust.org/
http://vwbusmoney.valleyair.org/


► The first solicitation of funding for the Zero-Emission Class 8 Freight 
and Port Drayage Trucks category is approved and applications will be 
made available online beginning Tuesday, August 18, 2020, at 1:00 
p.m. (PT) until funds have been expended. Program Announcement 
#PA2021-1 can be found here. (http://www.aqmd.gov/docs/default- 
source/vw_mitigation/vw-pa2021 -1 -ze1 .pdf)|Jj!^f

► Register (http://ow.ly/mSTC50AEBqz) for the complimentary Zero- 
Emission Class 8 Freight and Port Drayage Trucks Webinar: August 12, 
2020 at 10:00 a.m. (PT).

► A second solicitation of funding for the Combustion Freight and Marine 
Projects category is anticipated to be released in the 4th Quarter of 
2020.

► The project category for Zero-Emission Freight and Marine Funding 
administered by the Bay Area Quality Management District, is now 
accepting applications until August 31,2020. To submit an application, 
please click the following link: https://www.californiavwtrust.org/zero- 
freight-marine/ (https://www.californiavwtrust.org/zero-freight-marine/)

► The project category for Zero-Emission Transit, School, and Shuttle 
Buses, administrated by San Joaquin Valley APCD, is accepting 
applications for transit and shuttle buses. To submit an application, 
please click the following link: http://vwbusmoney.valleyair.org 
(http://vwbusmoney.valleyair.org)

Developed and maintained by

South Coast Air Quality Management District

21865 Copley Dr, Diamond Bar, CA 91765

(909) 396-2000

CONTACT US

http://www.aqmd.gov/docs/default-source/vw_mitigation/vw-pa2021
http://www.aqmd.gov/docs/default-source/vw_mitigation/vw-pa2021
http://ow.ly/mSTC50AEBqz
https://www.californiavwtrust.org/zero-freight-marine/
https://www.californiavwtrust.org/zero-freight-marine/
https://www.californiavwtrust.org/zero-freight-marine/
http://vwbusmoney.valleyair.org
http://vwbusmoney.valleyair.org


South Coast AQMD VW Funding

(833) 894-7267 | vwfunds@aqmd.gov

Staff is available Tuesday to Friday from 7:30 am to 5:30 pm

mailto:vwfunds@aqmd.gov


oVolkswagen Environmental Mitigation Trust for California

IN THIS SECTION

PRIMARY CONTACT
VW Mitigation Trust

Email vwmititrust@arb.ca.gov

Phone (916) 324-7582

CATEGORIES
Topics VW Diesel Vehicles, Incentives 

Division Mobile Source Control Division

ABOUT

The Volkswagen (VW) Environmental Mitigation Trust (Trust) provides about $423 million for 
California to mitigate the excess nitrogen oxide (NOX) emissions caused by VW's use of 
illegal emissions testing defeat devices in certain VW diesel vehicles. The Trust is a 
component of partial settlements with VW and is enumerated in the first Partial Consent 
Decree as Appendix D. The Trust provides funding opportunities for specified eligible 
actions that are focused mostly on "scrap and replace" projects for the heavy-duty sector, 
including on-road freight trucks, transit and shuttle buses, school buses, forklifts and port 
cargo handling equipment, commercial marine vessels, and freight switcher locomotives.

As required by the Consent Decree, California 
developed a Beneficiary Mitigation Plan 
(Plan) through an extensive public process.
The Board approved the Plan in May 2018, and 
CARB reported it to the Trustee, Wilmington 
Trust, N.A., on June 28, 2018. The 
Plan describes the eligible mitigation actions 
from the list specified in the Consent Decree 
that will be funded from the State's allocation 
of the Trust. Senate Bill (SB) 92, passed in June 
2017, directs CARB to strive to ensure that 35 
percent of California’s allocation benefit low- 
income or disadvantaged communities that 
are disproportionately impacted by air pollution. The approved Plan exceeds that target; at 
least 50 percent of the total funding is expected to benefit low-income or disadvantaged 
communities.

lifornia
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The first installment of funding is currently underway. Additional program announceme 
and public meetings will be added to this site when available. @

(800) 242-4450 | helpline@arb.ca.gov 
1001 I Street, Sacramento, CA 95814 
P.O. Box 2815, Sacramento, CA 95812

Your Actions Save LivesCALIFORNIA
CALIFORNIA ALL COVID-19

UPDATES
ALL
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Copyright © 2020 State of California
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I South Coast
Air Quality Management District
21865 Copley Drive, Diamond Bar, CA 91765-4178 
(909) 396-2000 • www.aqmd.gov
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South Coast
AQMD

BOARD MEETING DATE: August 7, 2020 AGENDA NO. 7

Issue Program Announcement for Zero-Emission Class 8 
Freight and Port Drayage Trucks Eligible Under Statewide 
Volkswagen Environmental Mitigation Trust Program and 
Execute Contracts for Selected Eligible Projects

PROPOSAL:

In November 2018 and March 2020, the Board recognized 
revenue up to $165 million to administer and implement two _ 
of the five project funding categories for the Volkswagen 
(VW) Environmental Mitigation Trust Program. For the 
category of Zero-Emission Class 8 Freight and Port Drayage 
Trucks, the first installment of VW project funds totaling $27 
million is available for eligible vehicles selected through a 
first-come, first-served solicitation. This action is to issue a 
statewide Program Announcement for the VW Zero-Emission 
Class 8 Freight and Port Drayage Trucks category totaling 
$27 million for eligible vehicles selected on a first-come, 
first-served basis. The solicitation will be released upon 
Board approval, but applications will be accepted beginning 
August 18, 2020, at 1:00 p.m. PST. This action is to also 
authorize the Executive Officer to enter into contracts for 
eligible projects selected through this solicitation.

SYNOPSIS:

l ■

Technology, June 19, 2020; Recommended for ApprovalCOMMITTEE:

RECOMMENDED ACTIONS:
1. Issue Program Announcement #PA2021 -01 to solicit projects for the first installment 

of program funds totaling $27 million for the Zero-Emission Class 8 Freight and 
Port Drayage Trucks category eligible under the statewide VW Environmental 
Mitigation Trust Program, with applications accepted online beginning 
August 18, 2020, at 1:00 p.m. PST; and

http://www.aqmd.gov


2. Authorize the Executive Officer to enter into contracts for eligible projects selected 
under the first-come, first-served solicitation for the VW Zero-Emission Class 8 
Freight and Port Dray age, Trucks-eategory.

approved
by the

South Coast Air Qual'tv
Managements’

Sf 7/Date: tup*

Warn Nastri 
Executive Officer

mF

MMM:NB:VW:PO

Background
In November 2018 and March 2020, the Board recognized revenue up to $165 million 
to administer and implement two of the five project funding categories for the 
Volkswagen (VW) Environmental Mitigation Trust Program. The two funding 
categories that South Coast AQMD will administer are the Combustion Freight and 
Marine Projects and Zero-Emission Class 8 Freight and Port Drayage Trucks. The other 
three funding categories are being administered and implemented by two other air 
districts, San Joaquin Valley APCD and Bay Area AQMD. San Joaquin Valley APCD 
is administering the Zero-Emission Transit, School and Shuttle Buses. Bay Area 
AQMD is administering the Zero-Emission Freight and Marine Projects and Light Duty 
Zero-Emission Vehicle Infrastructure. Staff has been working in collaboration with 
CARB, San Joaquin Valiey APCD and Bay Area AQMD to develop an administrative 
budget, project agreements, framework for the VW Program, program specific 
webpages, and an online grant management system for South Coast AQMD’s two 
funding categories that includes a public user interface for application submittal and 
related communications, as well as extensive outreach materials and efforts statewide.

Several statewide solicitations will be released to implement the VW Environmental 
Mitigation Trust Program. On October 21, 2019, San Joaquin Valley APCD released its 
first solicitation for Zero-Emission Transit, School, and Shuttle Buses, offering $65 
million in funding for the first of two installments. Currently, the school bus portion of 
San Joaquin’s solicitation is closed due to oversubscription. On December 6,2019, the 
South Coast AQMD released the first of two $30 million installments for the 
Combustion Freight and Marine Projects Category; that solicitation closed on March 4, 
2020. On February 20, 2020, the Bay Area AQMD, in conjunction with the CEC, issued 
its solicitation for Light Duty Zero-Emission Infrastructure for the hydrogen category, 
offering a total of $5 million in funding; that solicitation closed on May 22, 2020. On 
June 18, 2020, Bay Area AQMD also released the first of two $35 million installments 
for Zero-Emission Freight and Marine Projects and will release a solicitation for the 
final funding category offering $5 million for Light Duty Zero-Emission Infrastructure 
for EVs in late 2020.
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%> Proposal
This action is to issue Program Announcement (PA) #PA2021-01 for the Zero-Emission 
Class 8 Freight and Port Drayage Trucks category of the VW Environmental Mitigation 
Trust Program. While the solicitation will be released upon Board approval, 
applications will be accepted online beginning August 18,2020, at 1:00 p.m. PST, to 
provide equitable opportunities for all applicants. CARB supports this approach. The 
amount of funding available for eligible projects in this first of two installments is $27 
million. This action is to also authorize the Executive Officer to enter into contracts for 
eligible projects selected under the first-come, first-served solicitation for the VW Zero- 
Emission Class 8 Freight and Port Drayage Trucks category.

The PA will solicit applications from vehicle owners for the replacement of older, 
in-use on-road Class 8 freight trucks, waste haulers, dump trucks and concrete mixers 
with zero emission commercially available technologies. This program requires the 
scrapping of the older vehicle that is being replaced. Applicants will be required to 
submit applications for the Zero-Emission Class 8 Freight and Port Drayage Trucks 
category through an online application portal. Eligible projects in this category will be 
selected on a first-come, first-served basis, with the solicitation closing once all funds 
have been allocated.

Outreach
The PA will be provided to San Joaquin Valley APCD, Bay Area AQMD, CARB and 
CAPCOA to assist with statewide outreach. The PA will also be posted on each of the 
VW websites administered by the South Coast AQMD, San Joaquin Valley APCD, Bay 
Area AQMD and CARB. South Coast AQMD will release a press release notifying 
interested stakeholders of the opening of the PA for the Zero-Emission Class 8 Freight 
and Port Drayage Trucks category. South Coast AQMD will also announce a public 
webinar session to assist applicants statewide and will conduct outreach on a statewide 
basis.

Funding Distribution
The VW Trust is a component of partial settlements with VW and is enumerated in 
Appendix D of the Consent Decree ordered by the U.S. District Court for the Northern 
District of California. In May 2018, as required by the Consent Decree, CARB 
approved the Beneficiary Mitigation Plan, which includes a goal that at least 50 percent 
of program funds be expended on projects that will reduce NOx emissions in 
disproportionately impacted and low-income communities. The Plan provides the ability 
for each of the three air districts to track this on a cumulative basis. Staff will utilize the 
latest version of CalEnviroScreen for identification of disadvantaged and low-income 
communities.

V -3-



Benefits to South Coast AQMD
The NOx emission reductions that will be achieved from replacing older, high-polluting 
vehicles and equipment with cleaner technologies within the South Coast AQMD and 
statewide are intended to fully mitigate the diesel NOx emissions caused by VW’s 
illegal actions. CARB estimates that 10,000 tons of NOx emission reductions will be 
achieved over the 10-year life of the VW Mitigation Program. The projects funded 
through this program will also reduce emissions of other criteria air pollutants, toxic air 
contaminants and greenhouse gases. This program will also accelerate the deployment 
of new commercially available zero emission trucks and near-zero emissions heavy- 
duty natural gas trucks, which is a key strategy in the 2016 AQMP for reducing NOx 
emissions.

Resource Impacts
Revenue up to $165 million was previously recognized into the VW Mitigation Special 
Revenue Fund (79) to administer and implement the two project funding categories 
being administered by the South Coast AQMD. There are sufficient funds in the VW 
Mitigation Special Revenue Fund (79) for this PA, which allocates $27 million towards 
eligible projects. Reimbursement of administrative costs will not exceed $15 million as 
allowed by the CARB grant.

Attachment
Volkswagen Environmental Mitigation Trust Zero-Emission Class 8 Freight and Port 
Drayage Trucks Program Announcement #PA2021-01
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VOLKSWAGEN ENVIRONMENTAL MITIGATION TRUST 
ZERO-EMISION CLASS 8 FREIGHT AND PORT DRAYAGE TRUCKS

STATEWIDE PROGRAM ANNOUNCEMENT (PA) 
#PA2021-01

Funding is now available from the Volkswagen Environmental Mitigation Trust for the Zero-Emission Class 
8 Freight and Port Drayage Trucks category (hereafter "VW Mitigation -ZE Class 8 Trucks Category"). This 
program will provide incentive funds on a first-come, first-served basis to truck owners operating in the 
State of California to replace Class 8 freight trucks, including drayage trucks, waste haulers, dump trucks, 
and concrete mixers, with zero-emission technologies approved by the California Air Resources Board 
(CARB) and available for commercial use.

In the preparation of this Program Announcement, the words "Applicant," "Contractor," and "Consultant 
are used interchangeably.

SECTION 1 - OVERVIEW

PURPOSE

The purpose of the Program Announcement (PA) is to solicit project applications for the first installment 
of funds for the VW Mitigation - ZE Class 8 Trucks Category. The budget for this PA is $27 million from 
the Volkswagen Environmental Mitigation Trust (VW Trust) and is available to fleets operating 
throughout the State of California.

INTRODUCTION

The VW Trust was established as part of a settlement with Volkswagen (VW) for their role in utilizing illegal 
defeat devices in certain 2.0- and 3.0-liter vehicles that resulted in excess NOx emissions. The VW 
Mitigation program is intended to fully mitigate the excess NOx emissions caused by these VW vehicles.

CARB is the designated lead agency acting on the State's behalf as beneficiary to implement California's 
allocation of the mitigation funds. On May 25,2018, CARB approved the Beneficiary Mitigation Plan (BMP) 
for California which contains the eligible mitigation actions (EMA) or project funding categories that are 
eligible for funding from the states $423 million allocation of the VW Trust. The BMP designated five 
project categories for funding that will be administered and implemented as a statewide program by three 
local air districts, for which the South Coast AQMD is the statewide project administrator for two of the 
five project categories including: Combustion Freight and Marine Projects, and Zero-Emission Class 8 
Freight and Port Drayage Trucks. For the purposes of this PA, South Coast AQMD will hereafter be referred 
to as the Project Administrator.

This PA is for the first installment of the VW Mitigation funds available for the ZE Class 8 Trucks Category, 
which includes a total of $27 million. All applications will be evaluated on a first-come, first-served basis. 
This PA was prepared based on the latest version of the BMP, which is available online at:

1
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https://ww2.arb.ca.gov/resources/documents/californias-beneficiarv-mitigation-plan. The FAQs can be 
found at: http://www.aamd.gov/vw.

This PA will identify key eligibility criteria to qualify for funding under this solicitation for the VW Mitigation 
- ZE Class 8 Trucks Category. The detailed requirements for projects can be found in the BMP.

Applicants are encouraged to review this PA for general eligibility information and funding limitations that 
may apply to certain types of projects.

The requirements and project eligibility criteria set forth in this PA and the BMP may be more stringent 
than those within the Consent Decree. As such, the more stringent requirements and project eligibility 
criteria will prevail.

GENERAL PROGRAM INFORMATION

All applications must be submitted through the web-based application portal. No paper 
applications will be accepted.
The applicant must be the legal owner of the truck. The applicant may use a third party to assist 
in completing the online application; however, the application must be signed by the applicant, 
and no contracts will be executed with a third party.
Applicants must be able to demonstrate the ability to refuel or recharge trucks funded with 
Program funds.
Applications may contain funding requests for multiple trucks; however, fleets will be limited to 
no more than ten percent of the available program funds for this solicitation (i.e., up to $2.70 
million) per Entity (Applicant), as determined by Tax ID. If insufficient applications are received 
to expend the available VW Mitigation funds for this PA, the Project Administrator reserves the 
right to issue additional contracts beyond the stated limit.
Funding through this PA will be limited to entities that have been legally operating the subject 
trucks for at least 75 percent of the time within the State of California for at least the previous 
one year
Out-of-state International Registration Plan (IRP) registration may be allowed if the registration 
documentation shows that the truck was operated for at least 75 percent of the time within 
California.
Solicitation is first-come, first-served. The Project Administrator will evaluate and contract with 
complete and qualifying applications meeting all applicable project requirements including 
eligibility, recordkeeping, and reporting, in the order the applications are received.
It is expected that multiple awards will be granted under this PA.

All proposals will be evaluated based on criteria set forth in this PA. Furthermore, the Project 
Administrator reserves the right to adjust awards based on the subsequent verification of information 
received.

IMPORTANT PROGRAM INFORMATION

2
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Applicants must ensure that the truck to be purchased is compliant with all applicable federal, 
state, and local air quality rules and regulations and that it will maintain compliance for the full 
contract term.
Any associated tax obligation from receiving grant funds from the Project Administrator is the 
responsibility of the applicant.
Pre, post, and destruction inspection of trucks approved for funding will be conducted by the 
Project Administrator or their designee.
Applicants may not receive funds exceeding actual project costs.
Applicants shall not apply for funding for the same truck with any other funding source which 
claims the same emission reductions.
All projects must be operational by the date specified in their contract.

FUNDING CATEGORIES & ELIGIBILITY

Below is the specific project category identified for funding under this PA:

• Class 8 freight trucks including drayage trucks, waste haulers, dump trucks, and concrete 
mixers

General Eligibility Requirements

Projects must implement zero-emission technologies certified/approved by CARB.
Trucks must be commercially available and ready for use.
Trucks purchased must be part of a service and maintenance network.
Trucks must be in service within 24 months of contract execution, unless otherwise approved 
by the Project Administrator.
Applicants must demonstrate that they are in full compliance with all applicable state, federal, 
and local rules and regulations.
The existing truck being replaced must be scrapped by a CA DMV-licensed dismantler.
The replacement truck must be a new truck.
The replacement (new) truck funded through this program must be operated in California for 
a minimum of three years.

Class 8 Freight Trucks

Below are the key eligibility requirements for on-road vehicle projects:

• Truck Type:
o Class 8: freight trucks including drayage trucks, waste haulers, dump trucks, and 

concrete mixers
• Project Type:

o Replacement only
• Old Truck/Engine:

3
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o Interna! combustion engine with a 1992 to 2012 engine model year that is currently 

in compliance with and will remain in compliance with all state, federal, and local 
rules and regulations until time of replacement.

• New Truck/Motor:
o Zero-Emission Technology (certified/approved by CARB and commercially available) 

with the motor model year in which the replacement occurs or one motor model year
prior:

■ Battery Electric
■ Hydrogen Fuel Cell

• Compliance
o See Regulatory Compliance section below.

REGULATORY COMPLIANCE

All applicants must be fully compliant with applicable rules and regulations to be eligible for consideration 
for VW Mitigation - ZE Class 8 Trucks Category funding. Reference is made to CARB's rule webpages that 
provide detailed information on compliance with these regulations. Please see Section VI: Staff Contacts 
and Additional Resources below for links to these webpages.

PROJECT REQUIREMENTS

The following application/supplemental documentation items will be needed to determine project 
eligibility:

Applicant must demonstrate compliance with applicable CARB rules or regulations, which 
may include, but is not limited to:

o TRUCRS Fleet Compliance for each project application 
o Drayage Truck Registry Compliance for each project application 
o Compliance with the Solid Waste Collection Regulation for each project application 
o Compliance with Fleet Rule for Public Agencies and Utilities 

Applicants must provide the CARB Executive Order for the old and new truck 
Applicant must provide a copy of the vehicle's title (must be a clean title with no active 
lienholders)
Applicant must provide a vendor price quote for the new truck dated within 90 days of
application submittal, or for government entities provide documentation for a bid process
which includes the cost of each individual replacement purchase
Applicant must provide twelve months of vehicle registration documentation
Applicant must provide twelve months of truck insurance documentation, or for government
agencies who are self-insured, documentation certifying self-insurance.
Applicant must provide twelve consecutive months of usage records (e.g. mileage records, 
maintenance reports or other documentation)
Applicants must provide photos of existing vehicle/engine including:
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Entire front of truck 
Entire side of truck
Truck license plate number and unit number/identifier (if any)
Vehicle Identification Number (VIN)
Gross Vehicle Weight Rating (GVWR) label
Engine tag (with engine model year, serial number, engine family name, and 
horsepower rating clearly identified)

o
o
o
o
o
o

MAXIMUM ELIGIBLE FUNDING

The maximum eligible funding caps are summarized below in Table 1: ZE Class 8 Trucks Category Funding 
& Eligibility.

Table 1: ZE Class 8 Trucks Category Funding & Eligibility

Maximum 
Percentage 

(%)of 
Funding (of 

cost)

Maximum 
Funding 

Up To

Baseline
Equipment

Baseline
Technology

Replacement
Technology

Ownership
CategoryProject Type

Class 8 Freight 
Trucks (including 
drayage trucks, 
waste haulers, 

dump trucks, and 
concrete mixers)*

Zero-Emission:
Battery-Electric

Non
Government 75%

Engine Model Years 
1992 to 2012 $200,000Replacementor**

Hydrogen Fuel
Cell Government 100%

*Class 8 - Gross Vehicle Weight Rating (GVWR) greater than 33,000 lbs.
Must comply with all applicable rules and regulations until time of replacement**

REPORTING AND MONITORING

All participants in the VW Mitigation - ZE Class 8 Trucks Category will be required to keep appropriate 
records during the full contract period, which will include a minimum of three years during the contract 
term, plus three years after the contract term. All equipment must operate in the state of California at 
least 75 percent of the time for the full contract term. The records will contain the following, at a 
minimum, as applicable:

• DMV Registration Records
• Insurance Certificate(s) or documentation certifying self-insurance for government agencies 

that are self-insured
• Records of Annual Usage - including Odometer Readings
• Operational and maintenance issues encountered and how they were resolved
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• Self-certification of where the truck was operated
• Self-certification of compliance with labor laws

Contractors will be required to submit annual reports containing the above information to the Project 
Administrator for the three-year term of the contract. Records must be retained and updated throughout 
the contract term plus three years and made available for the Project Administrator, CARB, or their 
designee for review upon request.

PROGRAM ADMINISTRATION

The VW Mitigation - ZE Class 8 Trucks Category will be administered by the South Coast AQMD through 
the Technology Advancement Office.

PROJECT EVALUATION/AWARDS

The Project Administrator will evaluate all submitted project applications for completeness and eligibility, 
and select projects on a first-come, first-served basis. Projects will also be evaluated to determine if the 
project qualifies as benefiting a disadvantaged or low-income community.

DEFINITIONS

Beneficiary Mitigation Plan (BMP)
Document that contains the eligible mitigation actions (projects) for California that the California 
Air Resources Board (CARB or Board) will fund from the State's $423 million allocation of the 
Environmental Mitigation Trust.

1.

CARB Certified2.

Vehicle or engine that has been certified and issued an Executive Order by CARB.

Class 8 Local Freight, and Port Dravaee Trucks (Eligible Large Trucks)
Trucks with a Gross Vehicle Weight Rating (GVWR) greater than 33,000 lbs. used for port drayage 
and/or freight/cargo delivery (including waste haulers, dump trucks, concrete mixers).

3.

Concrete Mixer (or cement mixer)
On-road vehicle used for transporting and mixing concrete.

4.

Consent Decree5.
The First Partial Consent Decree in 'IN RE: Volkswagen "Clean Diesel" Marketing, Sales Practices, 
and Products Liability Litigation', MDL No. 2672 CRB (JSC) (Dkt. No. 2103-1), and the Second Partial 
Consent Decree in that case (Dkt. No. 3228-1).
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6. Contract Term

Contract term is the duration for which the contract is valid. It encompasses both the project 
completion and project implementation periods.

Project completion period is the first part of the Contract term starting from the 
date of Contract execution by both parties to the date the project post-inspection 
confirms that the project has become operational, and the destruction inspection 
confirms the old vehicle/engine has been destroyed.
Project implementation period is the second part of the Contract term and equals 
the project life.

(i)

7. Dravaee Trucks
Trucks hauling cargo to and from ports and intermodal rail yards.

8. Dump Truck
On-road vehicle used for the transportation of bulk material and that has a body which tilts to 
dump its contents.

9. Eligible Mitigation Action
Any of the actions listed in Appendix D-2 of the Environmental Mitigation Trust.

10. Environmental Mitigation Trust
The Trust funded with Mitigation Trust Payments according to the terms of the First Partial 
Consent Decree and the Second Partial Consent Decree (jointly, the "Consent Decree").

11. Freight Truck
Trucks, including commercial trucks, used to deliver cargo and freight (e.g., courier services, 
delivery trucks, box trucks moving freight, waste haulers, dump trucks, concrete mixers).

12. Garbage-packer vehicle
A vehicle specially designed to collect and compact residential or commercial solid waste on the 
vehicle for purposes of transportation and disposal. These include but are not limited to vehicles 
commonly referred to as front loader, rear loader, and automated and semi-automated side 
loaders.

13. Garbage-roll off vehicle
A vehicle that is designed to drop off and pick up open boxes or other containers that are 
commonly used to collect residential and commercial solid waste at a site.

14. Government
State or local government agency (including a school district, municipality, city, county, special 
district, transit district, joint powers authority, or port authority, owning fleets purchased with 
government funds), and a tribal government or native village. The term "State" means the several 
States, the District of Columbia, and the Commonwealth of Puerto Rico.
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Gross Vehicle Weight Rating (GVWR)
The maximum weight of the vehicle, as specified by the manufacturer. GVWR includes total 
vehicle weight plus fluids, passengers, and cargo.
Class 1: < 6,000 lb.
Class 2: 6,001-10,000 lb.
Class 3:10,001-14,000 lb.
Class 4:14,001-16,000 lb.
Class 5:16,001-19,500 lb.
Class 6:19,501-26,000 lb.
Class 7: 26,001-33,000 lb.
Class 8: > 33,000 lb.

15.

Incremental Cost
Incremental cost is the percent of actual cost that is eligible for funding.

16.

Intermodal Rail Yard17.
A rail facility in which cargo is transferred from drayage truck to train or vice-versa.

18. Mitigation Action
Eligible Project and is any of the actions listed in Appendix D-2 of the Environmental Mitigation 
Trust.

19. New Vehicle
A vehicle constructed entirely from new parts that has never been the subject of a retail sale, or 
registered with the department, or registered with the appropriate agency or authority of any 
other state, District of Columbia, territory or possession of the United States, or foreign state, 
province, or country.

Project Life
Project life is the period of the contract term, during which the repowered or replacement 
vehicle/equipment/engine is operated, and the contractor must report annual usage. It is used to 
calculate the cost effectiveness and funding amount for a particular project.

20.

Replacement Project
Replacement project is the purchase of a new vehicle/equipment/engine to replace an existing 
vehicle/equipment/engine.

21.

Residential or commercial solid waste22.

All putrescible and non-putrescible solid, and semisolid wastes, including garbage, trash, refuse, 
rubbish, ashes, yard waste, recyclable materials, industrial wastes, demolition and construction 
wastes, abandoned vehicles and parts thereof, discarded home and industrial appliances, 
manure, vegetable or animal solid and semisolid wastes, and other discarded solid and semisolid 
wastes originating from single-family or multiple family dwellings, stores, offices, and other
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commercial sources, and construction and demolition projects in residential and commercial 
zones, not including hazardous, radioactive, or medical waste.

23. Scrapped
To render inoperable and available for recycle, and, at a minimum, to specifically cut a three-inch 
hole in the engine block for all engines. If any eligible vehicle will be replaced as part of an eligible 
project, scrapped also includes the disabling of the chassis by cutting the vehicle's frame rails 
completely in half.

24. Tier 0.1. 2. 3. and 4
Refers to corresponding U.S. EPA engine emission classifications for nonroad, locomotive, and 
marine engines.

25. Waste Hauler
An on-road vehicle that is a "garbage-packer vehicle" or a "garbage-roll off vehicle".

9
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ALL APPPLICATIONS MUST BE RECEIVED ELECTRONICALLY THROUGH THE ONLINE WEB-BASED 

APPLICATION PORTAL UNTIL THERE IS NO MORE FUNDING AVAILABLE FOR THE FIRST SOLICIATION 
OF THE ZERO-EMISSION CLASS 8 FREIGHT AND PORT DRAYAGE TRUCKS CATEGORY

Only electronic submissions are allowed using the new Grant Management System (GMS) available upon 
this solicitation opening at: www.aamd.gov/vw.

Paper, faxed or emailed proposals will not be accepted. Any correction or resubmission done by the 
applicant will not extend the submittal due date.

The Project Administrator may issue subsequent solicitations if insufficient applications are received in 
the initial solicitation.

All information submitted in applications is a public record and subject to Public Records Act requests.

STATEMENT OF COMPLIANCE

Government Code Section 12990 and California Administrative Code, Title II, Division 4, Chapter 5, require 
employers to agree not to unlawfully discriminate against any employee or applicant because of race, 
religion, color, national origin, ancestry, physical handicap, medical condition, marital status, sex, or age. 
A statement of compliance with this clause will be included in the contract with the Program 
Administrator.

COMPLIANCE WITH LABOR LAWS

If an application is deemed eligible, the applicant will be required to provide any labor violations that have 
occurred within the last three years to be further considered for an award. If awarded, the contractor will 
be required to notify the Program Administrator in writing if they have been found by a court or federal 
or state agency to have violated labor laws. The contractor will complete a yearly certification in which 
they will either state that they have not been found by a court or federal or state agency to have violated 
labor laws or, if such violations have been found, the contractor will give the Program Administrator 
details about those violations in the certification. If the contractor has previously provided that 
information to the Program Administrator, they will be required to reattach that previous notification to 
the certification and provide any additional details about those violations that have not previously been 
provided. The contractor's yearly certification will be due at the same time as the annual progress reports. 
The Program Administrator reserves the right to terminate the contract with a contractor that has been 
found to have violated labor laws, and the contractor may be required to return any and all contract funds, 
as determined by the Program Administrator. The contractor will also ensure that these requirements are 
included in all subcontracts.

SECTION II: WORK STATEMENT/DELIVERABLES

All applicants that are selected for funding awards must complete the Work Statement and Deliverables 
described below as part of the contracting process. Development of these materials for the initial

10
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application is NOT required; however, applicants must digitally sign the application indicating their 
understanding of the requirements for submittal of additional project information to finalize a contract 
and that all trucks must be in operation no later than the date specified within the contract.

WORK STATEMENT

The scope of work involves a series of tasks and deliverables that demonstrate compliance with the 
requirements of the VW Mitigation - ZE Class 8 Trucks Category as administered by CARB and the Program 
Administrator.

At a minimum, any proposed project must meet the following criteria:

• Emission reductions must be surplus to any existing regulatory requirements.
• The old and new truck must meet all eligibility requirements.
• Project trucks must operate in-service for the full contract term.
• All trucks must be in operation by the in-service date specified in the contract.
• Appropriate annual records must be kept and reported to the Project Administrator during 

the contract term of three years (e.g., odometer readings) and must be retained for three 
additional years after the term of the contract.

• All applicants must be fully compliant with applicable rules and regulations to be eligible for 
consideration for VW Mitigation - ZE Class 8 Trucks Category funding.

• If requested, a contractor must provide a financial statement and bank reference, or other 
evidence of financial ability to fulfill contract requirements.

DELIVERABLES

The contract will describe how the project will be monitored and what type of information will be included 
in the annual reports. At a minimum, the Project Administrator expects to receive an annual report 
throughout the contract term, which provides:

• DMV Registration;
• Insurance Certificate(s) or documentation certifying self-insurance for government agencies 

that are self-insured;
• Records of Annual Usage - including Odometer Readings
• Operational and maintenance issues encountered and how they were resolved;
• Self-certification of where the truck was operated; and
• Self-certification of compliance with labor laws.

The Project Administrator reserves the right to verify the information provided.

SECTION III: PROPOSAL SUBMITTAL REQUIREMENTS

Applicants must complete the appropriate application forms committing that the information requested 
in Section II, Work Statement/Deliverables, will be submitted if the Applicant's project is selected for 
funding.

11
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In addition, Conflict of Interest and Project Cost information, as described below, must also be submitted 
with the application. It is the responsibility of the applicant to ensure that all information submitted is 
accurate and complete.

CONFLICT OF INTEREST

Applicant must address any potential conflicts of interest with other clients affected by actions performed 
by the firm on behalf of the Program Administrator. Although the applicant will not be automatically 
disqualified by reason of work performed for such firms, the Program Administrator reserves the right to 
consider the nature and extent of such work in evaluating the proposal. Conflicts of interest will be 
screened on a case-by-case basis by the General Counsel's Office for the Program Administrator. Conflict 
of interest provisions of the state law, including the Political Reform Act, may apply to work performed 
pursuant to this contract. Please discuss potential conflicts of interest on the application form entitled 
"Campaign Contributions Disclosure".

PROJECT COST

Applicants must provide cost information that specifies the amount of funding requested and the basis 
for that request by providing a vendor price quote as part of the application. Applicants need to inform 
the vendor of the time frame of the award process so that they can accurately quote costs based on the 
anticipated order/purchase date. Quotes must be dated within 90 days of the application submittal date. 
For government agencies obtaining trucks through a bid process, bid process documentation must be 
provided indicating cost of each individual truck to be purchased.

Note that any orders placed or payments made in advance of an executed contract with the Project 
Administrator are done at the risk of the applicant. The Project Administrator has no obligation to fund 
the project until a contract is fully executed by both parties.

All project costs must be clearly indicated in the application. In addition, applicants must identify any 
sources of co-funding and the amount of co-funding from each source in the application. Funding from 
the Hybrid and Zero-Emission Truck and Bus Voucher Incentive Project (HVIP) may not be used as co
funding with VW Mitigation funds. In addition, co-funding may not be from any state funding sources or 
funding sources where any portion of NOx reductions could be double-counted, including but not limited 
to the Carl Moyer Program, AB 923 or AB 617.

PROPOSAL SUBMISSION

All proposals must be submitted according to specifications set forth herein.

Application Forms

All applications must be submitted through the web-based application portal. Applicants may submit 
multiple units per single application. An application checklist is provided as an attachment (Attachment 
A) to this PA to assist applicants in completing their applications. Required documents (e.g., pictures of 
existing vehicle, usage records, Disadvantaged Business Certification, etc.) requested in the application 
and discussed in this PA need to be uploaded prior to submittal. Paper, faxed, or emailed proposals will 
not be accepted.

12
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Certifications and Representations (Attachment B)

The online application will contain seven business forms of which six must be completed and submitted 
with the online application.

Business Information Request 
Disadvantaged Business Certification
W-9 Request for Taxpayer Identification Number and Certification 
Form 590 Withholding Exemption Certificate
Certification of Debarment, Suspension, and Other Responsibility Matters 
Campaign Contribution Disclosure
Direct Deposit Form (not required for application submittal)

Methods of Delivery

The applicant must submit their application using the web-based application portal or Grant Management 
System (GMS), available at: www.aqmd.gov/vw. This online system allows applicants to submit their 
application electronically to the Project Administrator during the solicitation period. All required 
documents must be uploaded to the online system. First-time users must register as a new user.

Grounds for Rejection

An application may be immediately rejected if:

• It is not prepared in the format described.
• It is not signed by the truck owner.
• Does not include required documents requested in the application or discussed in this PA.
• Does not meet eligibility requirements as stated in this PA.

Disposition of Applications

The Project Administrator reserves the right to reject any or all applications based on the above criteria. 
All responses become the property of the Project Administrator.

Modification or Withdrawal

Once submitted, applications cannot be altered without the prior written consent of the Project 
Administrator.

Schedule

Friday, August 7, 2020

Tuesday, August 18, 2020, at 1:00 pm PST

Release Solicitation:

Applications Accepted Beginning: 

All Applications Due by: Closes when all funds are expended 

Ongoing as applications are submitted 

Beginning November 2020

Evaluation Period:

Contract Execution:
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SECTION IV: PROPOSAL EVALUATION/CONTRACTOR SELECTION CRITERIA

The Project Administrator will evaluate all submitted project applications for completeness and eligibility. 
Funding will be awarded for each eligible truck until all funds have been awarded.

SECTION V: WENT TERMS

For all projects, payment will be made upon the submittal of a complete and valid invoice for the 
reimbursement of costs paid by the Contractor for the new truck, and verification that the truck meets 
the program requirements and was placed into regular operating service. Proof of destruction of the old 
truck is also required prior to payment of VW Mitigation funds. The Project Administrator will pay a 
percentage of the invoice as described in this PA or the contract maximum amount, whichever is less.

SECTION VI: STAFF CONTACTS AND ADDITIONAL RESOURCES

For additional information, the Project Administrator has posted responses to Frequently Asked Questions 
(FAQs), which can be found at the Project Administrator's VW website at: http://www.aqmd.Eov/vw/.

If you have any additional questions regarding the content or intent of this PA, procedural matters, 
application support, etc., please contact the Project Administrator team members assigned to the VW 
Mitigation - ZE Class 8 Trucks Category below:

Table 2: VW Mitigation - ZE Class 8 Trucks Category Staff Contacts

EmailPhone NumberContact Name
(833) 894-726/ vwfunds@aqmd.govVW Funds
(909) 396-3246 avelasco@aqmd.govAdan Velasco
(909) 396-3165 amartinez@aqmd.govAlicia Martinez
(909) 396-3187 pgui@aqmd.govPing Gui

WEBSITE LINKS

Truck and Bus Regulation at: http://www.arb.ca.Eov/mspros/onrdiesel/onrdiesel.htm

Drayage Truck Regulation at: https://www.arb.ca.EOv/msproE/onroad/porttruck/porttruck.htm

Public/Utility Fleet Rule at: http://www.arb.ca.eov/mspros/publicfleets/publicfleets.htm

Solid Waste Collection Vehicle Regulation at: https://ww3.arb.ca.EQv/msproe/swcv/swcv.htm

SCE Charge Ready Transport Program at: https://www.sce.com/business/electric-cars/charse-readv- 
transport

SDG&E MD/HD EV Charging Infrastructure Program at: https://www.sdee.com/mediumheavv-dutv- 
mdhd-ev-charsine-infrastructure-prosram

PG&E EV Fleet Program at: https://www.pee.com/en US/laree-business/solar-and-vehicles/clean- 
vehides/e v-f leet- p roera m/ev-fleet-proeram. pa ee
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ATTACHMENT A

VW Mitigation Program - Zero-Emission Class 8 Freight and Port Drayage Trucks

Application Checklist

Truck Identifier (the name used by applicant to identify the unit)1.
Truck Information:2.

• Class (only Class 8 is eligible)
• Vocation (Concrete Mixer, Drayage Truck, Dump Truck, Freight Truck, or

Waste Hauler)____________________________________________________
Truck domiciled address (physical location address of the vehicle)3.
Truck ownership information4.
Truck Activity Information:

• Odometer Readings: Documenting mileage for the previous 12 months
• Odometer Readings: Current_____________________________________

5.

Existing Truck Information:
• Vehicle Identification Number (VIN)
• License Plate Number

6.

• Gross Vehicle Weight Rating (GVWR)
• Truck Model Year

Existing Engine Information:
• Fuel type
• Engine Family Name (EFN)
• Engine Executive Order Number (EO)
• Engine Model Year
• Engine Make, Model, Serial, Horsepower (HP)

7.

Replacement (New) Truck Information:
• Gross Vehicle Weight Rating (GVWR)
• Truck Make, Mod^l, Model Year

8.

Replacement (New) Engine Motor Information:
• Zero-emission type
• Vehicle Family Name (VFN)
• Executive Order Number (EO), or verification of CARB-approval
• Model Year

9.

Total Cost: Replacement: cost of truck and associated taxes10.
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VW Mitigation Program - Zero-Emission Class 8 Freight and Port Drayage Trucks 

Supplemental Documentation Checklist

Photos for Existing Truck:
• Front of truck
o Full side view of truck
• Truck License Plate Number

1.

• VIN and GVWR tag(s)
• Engine tag (with Make, Model, Year, Serial Number, Horse Power, and 

Family Name)
• Current Odometer reading_______________________________________

Copy of compliance documentation (in its entirety) indicating that the existing truck 
and fleet is in compliance with applicable rules and regulations which may include, 
but not limited to, the following:

• Compliance Certificate
• Picture of Compliance Sticker
• Compliance Status printout
• Truck Information printout
• Company Information printout________________________________________

2.

Copy of truck's clean title (no lienholders listed)3.
12 months of vehicle registration documentation4.
12 months of insurance documentation5.
Copy of Executive Order for:

• Existing engine
• Replacement (new) engine

6.

12 consecutive months of usage records (odometer readings with date of readings 
required) ____ ___________ ___

7.

Vendor Quote (dated within 90 days of application) and must include:
• Quoted date
• Total cost (including taxes and state fees)
• Warranty information
• Government Agencies with bid processes only - bid documentation with 

cost breakdown of each individual unit

8.
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ATTACHMENT B
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South Coast
Air Quality Management District
21865 Copley Drive, Diamond Bar, CA 91765-4178 
(909) 396-2000 • www.aqmd.gov

I
South Coast
AQMD

Business Information Request

Dear SCAQMD Contractor/Supplier:

South Coast Air Quality Management District (SCAQMD) is committed to ensuring that our 
contractor/supplier records are current and accurate. If your firm is selected for award of a 
purchase order or contract, it is imperative that the information requested herein be supplied in a 
timely manner to facilitate payment of invoices. In order to process your payments, we need the 
enclosed information regarding your account. Please review and complete the information 
identified on the following pages, remember to sign all documents for our files, and return 
them as soon as possible to the address below:

Attention: Accounts Payable, Accounting Department 
South Coast Air Quality Management District 
21865 Copley Drive 
Diamond Bar, CA 91765-4178

If you do not return this information, we will not be able to establish you as a vendor. This will 
delay any payments and would still necessitate your submittal of the enclosed information to our 
Accounting department before payment could be initiated. Completion of this document and 
enclosed forms would ensure that your payments are processed timely and accurately.

If you have any questions or need assistance in completing this information, please contact 
Accounting at (909) 396-3777. We appreciate your cooperation in completing this necessary 
information.

Sincerely,

Sujata Jain
Deputy Executive Officer 
Finance

DH:tm

Enclosures: Business Information Request 
Disadvantaged Business Certification 
W-9
Form 590 Withholding Exemption Certificate 
Federal Contract Debarment Certification 
Campaign Contributions Disclosure 
Direct Deposit Authorization

REV 1/18

http://www.aqmd.gov


South Coast
Air Quality Management District
21865 Copley Drive, Diamond Bar, CA 91765-4178 
(909) 396-2000 • www.aqmd.gov

I
South CoastAQMD

BUSINESS INFORMATION REQUEST

Business Name

Division of

Subsidiary of

Website Address

□ Individual
□ DBA, Name_____
□ Corporation, ID No.

LLC/LLP, IDNo. _ 
Other__________

County Filed in
Type of Business 
Check One:

REMITTING ADDRESS INFORMATION

Address

City/Town

State/Province Zip

( ) ( )Phone FaxExt

TitleContact

E-mail Address

Payment Name if 
Different

All invoices must reference the corresponding Purchase Order Number(s)/Contract Number(s) if 
applicable and mailed to:

Attention: Accounts Payable, Accounting Department 
South Coast Air Quality Management District 

21865 Copley Drive 
Diamond Bar, CA 91765-4178

http://www.aqmd.gov


BUSINESS STATUS CERTIFICATIONS

Federal guidance for utilization of disadvantaged business enterprises allows a vendor to be deemed a small business enterprise (SBE),

minority business enterprise (MBE) or women business enterprise (WBE) if it meets the criteria below.

• is certified by the Small Business Administration or

• is certified by a state or federal agency or

• is an independent MBE(s) or WBE(s) business concern which is at least 51 percent owned and controlled by minority group member(s) 
who are citizens of the United States.

Statements of certification:

As a prime contractor to SCAQMD,_(name of business) will engage in good faith efforts to achieve the fair share in accordance with 
40 CFR Section 33.301, and will follow the six affirmative steps listed beloi for contracts or purchase orders funded in whole 
or in part bv federal grants and contracts.

Place qualified SBEs, MBEs, and WBEs on solicitation lists.

Assure that SBEs, MBEs, and WBEs are solicited whenever possible.
When economically feasible, divide total requirements into small tasks or quantities to permit greater participation by 
SBEs, MBEs, and WBEs.
Establish delivery schedules, if possible, to encourage participation by SBEs, MBEs, and WBEs.
Use services of Small Business Administration, Minority Business Development Agency of the Department of 
Commerce, and/or any agency authorized as a clearinghouse for SBEs, MBEs, and WBEs.

If subcontracts are to be let, take the above affirmative steps.

I.
2.

3.

4.

5.

6.

Self-Certification Verification: Also for use in awarding additional points, as applicable, in accordance with
SCAQMD Procurement Policy and Procedure:

Check all that apply:
l~~l Small Business Enterprise/Small Business Joint Venture Q Women-owned Business Enterprise

l~~l Disabled Veteran-owned Business Enterprise/DVBE Joint Venture 
l~~l Most Favored Customer Pricing Certification

l~~l Local business
□ Minority-owned Business Enterprise

%Percent of ownership:

Name of Qualifying Owner(s):

State of California Public Works Contractor Registration No.___
INCLUDED IF BID PROPOSAL IS FOR PUBLIC WORKS PROJECT.

. MUST BE

I, the undersigned, hereby declare that to the best of my knowledge the above information is accurate. Upon penalty of peijury, I certify 
information submitted is factual.

NAME TITLE

TELEPHONE NUMBER DATE



Definitions

c
Veteran-Owned Business Enterprise means a business that meets all of the following criteria: 
is a sole proprietorship or partnership of which is at least 51 percent owned by one or more disabled veterans, 
or in the case of any business whose stock is publicly held, at least 51 percent of the stock is owned by one or 
more disabled veterans; a subsidiary which is wholly owned by a parent corporation but only if at least 51 
percent of the voting stock of the parent corporation is owned by one or more disabled veterans; or a joint 
venture in which at least 51 percent of the joint venture’s management and control and earnings are held by 
one or more disabled veterans.
the management and control of the daily business operations are by one or more disabled veterans. The 
disabled veterans who exercise management and control are not required to be the same disabled veterans as 
the owners of the business. ,
is a sole proprietorship, corporation, partnership, or joint venture with its primary headquarters office located 
in the United States and which is not a branch or subsidiary of a foreign corporation, firm, or other foreign- 
based business.

Disabled

Joint Venture means that one party to the joint venture is a DVBE and owns at least 51 percent of the joint venture. In the case 
of a joint venture formed for a single project this means that DVBE will receive at least 51 percent of the project dollars.

Local Business means a business that meets all of the following criteria:

• has an ongoing business within the boundary of SCAQMD at the time of bid application.
• performs 90 percent of the work within SCAQMD’s jurisdiction.

Minority-Owned Business Enterprise means a business that meets all of the following criteria:

is at least 51 percent owned by one or more minority persons or in the case of any business whose stock is 
publicly held, at least 51 percent of the stock is owned by one or more minority persons, 
is a business whose management and daily business operations are controlled or owned by one or more 
minority person.
is a business which is a sole proprietorship, corporation, partnership, joint venture, an association, or a 
cooperative with its primary headquarters ofTice located in the United States, which is not a branch or 
subsidiary of a foreign corporation, foreign firm, or other foreign business.

c
“Minority” person means a Black American, Hispanic American, Native American (including American Indian, Eskimo, Aleut, 

and Native Hawaiian), Asian-Indian American (including a person whose origins are ffom India, Pakistan, or Bangladesh), 
Asian-Pacific American (including a person whose origins are from Japan, China, the Philippines, Vietnam, Korea, Samoa, 
Guam, the United States Trust Territories of the Pacific, Northern Marianas, Laos, Cambodia, or Taiwan).

Small Business Enterprise means a business that meets the following criteria:

a. I) an independently owned and operated business; 2) not dominant in its field of operation; 3) together with affiliates 
is either:

* A service, construction, or non-manufacturer with 100 or fewer employees, and average annual 
gross receipts of ten million dollars ($10,000,000) or less over the previous three years, or

• A manufacturer with 100 or fewer employees.

b. Manufacturer means a business that is both of the following:

1) Primarily engaged in the chemical or mechanical transformation of raw materials or processed substances into 
new products.

I 2) Classified between Codes 311000 to 339000, inclusive, of the North American Industrial Classification System 
(NAICS) Manual published by the United States Office of Management and Budget, 2007 edition.



Small Business Joint Venture means that one party to the joint venture is a Small Business and owns at least 51 percent of the 
joint venture. In the case of a joint venture formed for a single project this means that the Small Business will receive at least 51 
percent of the project dollars.

Women-Owned Business Enterprise means a business that meets all of the following criteria:

is at least 51 percent owned by one or more women or in the case of any business whose stock is publicly held, 
at least 51 percent of the stock is owned by one or more women.
is a business whose management and daily business operations are controlled or owned by one or more 
women.
is a business which is a sole proprietorship, corporation, partnership, or a joint venture, with its primary 
headquarters office located in the United States, which is not a branch or subsidiary of a foreign corporation, 
foreign firm, or other foreign business.

Most Favored Customer as used in this policy means that the SCAQMD will receive at least as favorable pricing, warranties, 
conditions, benefits and terms as other customers or clients making similar purchases or receiving similar services.



3 Check appropriate box for federal tax classification of the person whose name is entered on line 1. Check only one of the 4 Exemptions (codes apply only to
certain entities, not individuals; see 
instructions on page 3):

following seven boxes.

□ C Corporation CH S Corporation CH Partnership □ Trust/estate□ Individual/sole proprietor or 
single-member LLC Exempt payee code (if any)

□ Limited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=Partnership) ►_________
Note: Check the appropriate box in the line above for the tax classification of the single-member owner. Do not check Exemption from FATCA reporting 
LLC if the LLC is classified as a single-member LLC that is disregarded from the owner unless the owner of the LLC is 
another LLC that is not disregarded from the owner for U.S. federal tax purposes. Otherwise, a single-member LLC that 
is disregarded from the owner should check the appropriate box for the tax classification of its owner.

code (if any)

□ (Appfoa to •cccuuts maintained outside the U.SJOther (see instructions) ►
Requester’s name and address (optional)5 Address (number, street, and apt. or suite no.) See instructions.

6 City, state, and ZIP code

7 List account numbers) here (optional)

Ta/Anypr identification Number (TIN)Part I
Social icurity numberEnter your TIN in the appropriate box. The TIN provided must match the name given on line 1 to avoid 

backup withholding. For individuals, this is generally your social security number (SSN). However, for a 
resident alien, sole proprietor, or disregarded entity, see the instructions for Part I, later. For other 
entities, it is your employer identification number (EIN). If you do not have a number, see How to get a 
TIN, later.
Note: If the account is in more than one name, see the instructions for line 1. Also see What Name and 
Number To Give the Requester for guidelines on whose number to enter.

or
EmpSoyurnloiiur-L.-fJori number

CertificationPart II
Under penalties of perjury, I certify that;
1. The number shown on this form is my correct taxpayer identification number (or I am waiting for a number to be issued to me); and
2.1 am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue 

Service (IRS) that I am subject to backup withholding as a result of a failure to report ail interest or dividends, or (c) the IRS has notified me that I am 
no longer subject to backup withholding; and

3.1 am a U.S. citizen or other U.S. person (defined below); and
4. The FATCA code(s) entered on this form (if any) indicating that I am exempt from FATCA reporting is correct.
Certification instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding because 
you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage interest paid, 
acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and generally, payments 
other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the instructions for Part II, later.

Sign Signature of
Here

General Instructions ■ Form 1099-DIV (dividends, including those from stocks or mutual 
funds)
■ Form 1099-MISC (various types of income, prizes, awards, or gross 
proceeds)
• Form 1099-B (stock or mutual fund sales and certain other 
transactions by brokers)
• Form 1099-S (proceeds from real estate transactions)
• Form 1099-K (merchant card and third party network transactions)
• Form 1098 (home mortgage interest), 1098-E (student loan interest), 
1098-T (tuition)
• Form 1099-C (canceled debt)
• Form 1099-A (acquisition or abandonment of secured property)

Use Form W-9 only if you are a U.S. person (including a resident
alien), to provide your correct TIN.

Section references are to the Internal Revenue Code unless otherwise 
noted.
Future developments. For the latest information about developments 
related to Form W-9 and its instructions, such as legislation enacted 
after they were published, go to www.irs.gov/FomnW9.

Purpose of Form
An individual or entity (Form W-9 requester) who is required to file an 
information return with the IRS must obtain your correct taxpayer 
identification number (TIN) which may be your social security number 
(SSN), individual taxpayer identification number (ITIN), adoption 

^Bhxpayer identification number (ATIN), or employer identification number 
^HjpiN), to report on an information return the amount paid to you, or other 
^^mount reportable on an information return. Examples of information 

returns include, but are not limited to, the following.
• Form 1099-INT (interest earned or paid)

If you do not return Form W-9 to the requester with a TIN, you might 
be subject to backup withholding. See What is backup withholding,
later.

Form W-9 (Hev. 10-2018)Cat. No. 10231X

W-9 Request for Taxpayer 
Identification Number and Certification

Give Form to the 
requester. Do not 
send to the IRS.

Form 
(Rev. October 2018) 
Department of the Treasury 
internal Revenue Service ► Go to www.irs.gov/FormW9 for instructions and the latest information.

1 Name (as 'hown on your hcc-'e tax return) N. .■« is reauiroo on this line; do not leave this5 line blank.

2 Business name/disreaarded entity name, if different from above
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By signing the filled-out form, you:
1. Certify that the TIN you are giving is correct (or you are waiting for a 

number to be issued),
2. Certify that you are not subject to backup withholding, or
3. Claim exemption from backup withholding if you are a U.S. exempt 

payee. If applicable, you are also certifying that as a U.S. person, your 
allocable share of any partnership income from a U.S. trade or business 
is not subject to the withholding tax on foreign partners' share of 
effectively connected income, and

4. Certify that FATCA code(s) entered on this form (if any) indicating 
that you are exempt from the FATCA reporting, is correct. See What is 
FATCA reporting, later, for further information.
Note: If you are a U.S. person and a requester gives you a form other 
than Form W-9 to request your TIN, you must use the requester's form if 
it is substantially similar to this Form W-9.
Definition of a U.S. person. For federal tax purposes, you are 
considered a U.S. person if you are:
• An individual who is a U.S. citizen or U.S. resident alien;
• A partnership, corporation, company, or association created or 
organized in the United States or under the laws of the United States;
• An estate (other than a foreign estate); or
• A domestic trust (as defined in Regulations section 301.7701-7). 
Special rules for partnerships. Partnerships that conduct a trade or 
business in the United States are generally required to pay a withholding 
tax under section 1446 on any foreign partners’ share of effectively 
connected taxable income from such business. Further, in certain cases 
where a Form W-9 has not been received, the rules under section 1446 
require a partnership to presume that a partner is a foreign person, and 
pay the section 1446 withholding tax. Therefore, if you are a U.S. person 
that is a partner in a partnership conducting a trade or business in the 
United States, provide Form W-9 to the partnership to establish your 
U.S. status and avoid section 1446 withholding on your share of 
partnership income.

In the cases below, the following person must give Form W-9 to the 
partnership for purposes of establishing its U.S. status and avoiding 
withholding on its allocable share of net income from the partnership 
conducting a trade or business in the United States.
• In the case of a disregarded entity with a U.S. owner the U.S. owner 
of the disregarded entity and not the entity;
• In the case of a grantor trust with a U.S. grantor or other U.S. owner, 
generally, the U.S. grantor or other U.S. owner of the grantor trust and 
not the trust; and
• In the case of a U.S. trust (other than a grantor trust), the U.S. trust 
(other than a grantor trust) and not the beneficiaries of the trust.
Foreign person. II you are a foreign person or the U.S. branch of a 
foreign bank that has elected to be treated as a U.S. person, do not use 
Form W-9. Instead, use the appropriate Form W-8 or Form 8233 (see 
Pub. 515, Withholding of Tax on Nonresident Aliens and Foreign 
Entities).
Nonresident alien who becomes a resident alien. Generally, only a 
nonresident alien individual may use the terms of a tax treaty to reduce 
or eliminate U.S. tax on certain types of income. However, most tax 
treaties contain a provision known as a “saving clause." Exceptions 
specified in the saving clause may permit an exemption from tax to 
continue for certain types of income even after the payoe has otherwise 
become a U.S. resident alien for tax purposes.

If you are a U.S. resident alien who is relying on an exception 
contained in the saving clause of a tax treaty to claim an exemption 
from U.S. tax on certain types of income, you must attach a statement 
to Form W-9 that specifies the following five items.

1. The treaty country. Generally, this must be the same treaty under 
which you claimed exemption from tax as a nonresident alien.

2. The treaty article addressing the income.
3. The article number (or location) in the tax treaty that contains the 

saving clause and its exceptions.
4. The type and amount of income that qualifies for the exemption 

from tax.
5. Sufficient facts to justify the exemption from tax under the terms of 

the treaty article.

Example, Article 20 of the U.S.-China income tax treaty allows an 
exemption from tax for scholarship income received by a Chinese 
student temporarily present in the United States. Under U.S. law, this 
student will become a resident alien for tax purposes if his or her stay in 
the United States exceeds 5 calendar years. However, paragraph 2 of 
the first Protocol to the U.S.-China treaty (dated April 30,1984) allows 
the provisions of Article 20 to continue to apply even after the Chinese 
student becomes a resident alien of the United States. A Chinese 
student who qualifies for this exception (under paragraph 2 of the first 
protocol) and is relying on this exception to claim an exemption from tax 
on his or her scholarship or fellowship income would attach to Form 
W-9 a statement that includes the information described above to 
support that exemption.

If you are a nonresident alien or a foreign entity, give the requester the 
appropriate completed Form W-8 or Form 8233.

Backup Withholding
What is backup withholding? Persons making certain payments to you 
must under certain conditions withhold and pay to the IRS 24% of such 
payments. This is called “backup withholding.” Payments that may be 
subject to backup withholding include interest, tax-exempt interest, 
dividends, broker and barter exchange transactions, rents, royalties, 
nonemployee pay, payments made in settlement of payment card and 
third party network transactions, and certain payments from fishing boat 
operators. Real estate transactions are not subject to backup 
withholding.

You will not be subject to backup withholding on payments you 
receive if you give the requester your correct TIN, make the proper 
certifications, and report all your taxable interest and dividends on your 
tax return.
Payments you receive will be subject to backup withholding if:

1. You do not furnish your TIN to the requester,
2. You do not certify your TIN when required (see the instructions for 

Part II for details),
3. The IRS tells the requester that you furnished an incorrect TIN,
4. The IRS tells you that you are subject to backup withholding 

because you did not report all your interest and dividends on your tax 
return (for reportable interest and dividends only), or

5. You do not certify to the requester that you are not subject to 
backup withholding under 4 above (for reportable interest and dividend 
accounts opened after 1983 only).

Certain payees and payments are exempt from backup withholding. 
See Exempt payee code, later, and the separate Instructions for the 
Requester of Form W-9 for more information.

Also see Special rules for partnerships, earlier.

What is FATCA Reporting?
The Foreign Account Tax Compliance Act (FATCA) requires a ' 
participating foreign financial institution to report all United States 
account holders that are specified United States persons. Certain 
payees are exempt from FATCA reporting. See Exemption from FATCA 
reporting code, later, and the Instructions for the Requester of Form 
W-9 for more information.

Updating Your Information
You must provide updated information to any person to whom you 
claimed to be an exempt payee if you are no longer an exempt payee 
and anticipate receiving reportable payments in the future from this 
person. For example, you may need to provide updated information if 
you are a C corporation that elects to be an S corporation, or if you no 
longer are tax exempt. In addition, you must furnish a new Form W-9 if 
the name or TIN changes for the account; for example, if the grantor of a 
grantor trust dies.

Penalties
Failure to furnish TIN. If you fail to furnish your correct TIN to a 
requester, you are subject to a penalty of $50 for each such failure 
unless your failure is due to reasonable cause and not to willful neglect.
Civil penalty for false information with respect to withholding. If you 
make a false statement with no reasonable basis that results in no 
backup withholding, you are subject to a $500 penalty.
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_' Criminal penalty for falsifying information. Willfully falsifying 
certifications or affirmations may subject you to criminal penalties 
including fines and/or imprisonment.

Clisuse of TINs. If the requester discloses or uses TINs in violation of 
ideral law, the requester may be subject to civil and criminal penalties.

IF the entity/person on line 1 is 
a(n)...

THEN check the box for...

• Corporation Corporation
• Individual
• Sole proprietorship, or
• Single-member limited liability 
company (LLC) owned by an 
individual and disregarded for U.S. 
federal tax purposes.

Indlvldual/sole proprietor or single
member LLC

Specific Instructions
Line 1
You must enter one of the following on this line; do not leave this line 
blank. The name should match the name on your tax return.

If this Form W-9 is for a joint account (other than an account 
maintained by a foreign financial institution (FFI)), list first, and then 
circle, the name of the person or entity whose number you entered in 
Part I of Form W-9. If you are providing Form W-9 to an FFI to document 
a joint account, each holder of the account that is a U.S. person must 
provide a Form W-9.

a. Individual. Generally, enter the name shown on your tax return. If 
you have changed your last name without informing the Social Security 
Administration (SSA) of the name change, enter your first name, the last 
name as shown on your social security card, and your new last name. 
Note: ITIN applicant: Enter your individual name as it was entered on 
your Form W-7 application, line 1a. This should also be the same as the 
name you entered on the Form 1040/1040A/1040EZ you filed with your 
application.

b. Sole proprietor or single-member LLC. Enter your individual 
name as shown on your 1040/1040A/1040EZ on line 1. You may enter 
your business, trade, or “doing business as" (DBA) name on line 2.

c. Partnership, LLC that is not a single-member LLC, C 
corporation, or S corporation. Enter the entity's name as shown on the 
entity's tax return on line 1 and any business, trade, or DBA name on 
line 2.

d. Other entities. Enter your name as shown on required U.S. federal 
tax documents on line 1. This name should match the name shown on the

arter or other legal document creating the entity. You may enter any 
siness, trade, or DBA name on line 2.
e. Disregarded entity. For U.S. federal tax purposes, an entity that is 

disregarded as an entity separate from its owner is treated as a 
“disregarded entity.” See Regulations section 301,7701-2(c)(2)(iii). Enter 
the owner's name on line 1. The name of the entity entered on line 1 
should never be a disregarded entity. The name on line 1 should be the 
name shown on the income tax return on which the income should be 
reported. For example, if a foreign LLC that is treated as a disregarded 
entity for U.S. federal tax purposes has a single owner that is a U.S. 
person, the U.S. owner's name is required to be provided on line 1. If 
the direct owner of the entity is also a disregarded entity, enter the first 
owner that is not disregarded for federal tax purposes. Enter the 
disregarded entity's name on line 2, “Business name/disregarded entity 
name." If the owner of the disregarded entity is a foreign person, the 
owner must complete an appropriate Form W-8 instead of a Form W-9. 
This is the case even if the foreign person has a U.S. TIN.

Line 2
If you have a business name, trade name, DBA name, or disregarded 
entity name, you may enter it on line 2.

Line 3
Check the appropriate box on line 3 for the U.S. federal tax 
classification of the person whose name is entered on line 1. Check only 
one box on line 3.

• LLC treated as a partnership for 
U.S. federal tax purposes,
• LLC that has filed Form 8832 or 
2553 to be taxed as a corporation,

Limited liability company and enter 
the appropriate tax classification. 
(P= Partnership; C= C corporation; 
or S= S corporation)

or
• LLC that is disregarded as an 
entity separate from its owner but 
the owner is another LLC that is 
not disregarded for U.S. federal tax 
purposes.

• Partnership Partnership
• Trust/estate Trust/estate

Line 4, Exemptions
If you are exempt from backup withholding and/or FATCA reporting, 
enter in the appropriate space on line 4 any code(s) that may apply to 
you.
Exempt payee code.
• Generally, individuals (Including sole proprietors) are not exempt from 
backup withholding.
• Except as provided below, corporations are exempt from backup 
withholding for certain payments, including interest and dividends.
• Corporations are not exempt from backup withholding for payments 
made in settlement of payment card or third party network transactions.
• Corporations are not exempt from backup withholding with respect to 
attorneys’ fees or gross proceeds paid to attorneys, and corporations 
that provide medical or health care services are not exempt with respect 
to payments reportable on Form 1099-MISC.

The following codes identify payees that are exempt from backup 
withholding. Enter the appropriate code in the space in line 4.

1 —An organization exempt from tax under section 501(a), any IRA, or 
a custodial account under section 403(b)(7) if the account satisfies the 
requirements of section 401 (1)(2)
2— The United States or any of its agencies or instrumentalities
3— A state, the District of Columbia, a U.S. commonwealth or 

possession, or any of their political subdivisions or instrumentalities
4— A foreign government or any of its political subdivisions, agencies, 

or instrumentalities
5— A corporation
6— A dealer in securities or commodities required to register in the 

United States, the District of Columbia, or a U.S. commonwealth or 
possession
7— A futures commission merchant registered with the Commodity 

Futures Trading Commission
8— A real estate investment trust
9— An entity registered at all times during the tax year under the 

Investment Company Act of 1940
10—A common trust fund operated by a bank under section 584(a)
11 —A financial institution
12— A middleman known in the investment community as a nominee or 
custodian
13— A trust exempt from tax under section 664 or described in section 
4947
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The following chart shows types of payments that may be exempt 
from backup withholding. The chart applies to the exempt payees listed 
above, 1 through 13.

M— A tax exempt trust under a section 403(b) plan or section 457(g)
plan
Note: You may wish to consult with the financial institution requesting 
this form to determine whether the FATCA code and/or exempt payee 
code should be completed.

Line 5
Enter your address (number, street, and apartment or suite number). 
This is where the requester of this Form W-9 will mail your information 
returns. If this address differs from the one the requester already has on 
file, write NEW at the top. If a new address is provided, there is still a 
chance the old address will be used until the payor changes your 
address in their records.

IF the payment is for... THEN the payment is exempt 
for... .

Interest and dividend payments All exempt payees except
for 7

Exempt payees 1 through 4 and 6 
through 11 and all C corporations. 
S corporations must not enter an 
exempt payee code because they 
are exempt only for sales of 
noncovered securities acquired 
prior to 2012.

Broker transactions

Line 6
Enter your city, state, and ZIP code.

Part I. Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. If you are a resident alien and 
you do not have and are not eligible to get an SSN, your TIN is your IRS 
individual taxpayer identification number (ITIN). Enter it in the social 
security number box. If you do not have an ITIN, see How to get a TIN 
below.

If you are a sole proprietor and you have an EIN, you may enter either 
your SSN or EIN.

If you are a single-member LLC that is disregarded as an entity 
separate from its owner, enter the owner’s SSN (or EIN, If the owner has 
one). Do not enter the disregarded entity's EIN. If the LLC is classified as 
a corporation or partnership, enter the entity's EIN.
Note: See What Name and Number To Give the Requester, later, for 
further clarification of name and TIN combinations.
How to get a TIN. If you do not have a TIN, apply for one immediately. 
To apply for an SSN, get Form SS-5, Application for a Social Security 
Card, from your local SSA office or get this form online at 
www.SSA.gov. You may also get this form by calling 1-800-772-1213. 
Use Form W-7, Application for IRS Individual Taxpayer Identification 
Number, to apply for an ITIN, or Form SS-4, Application for Employer 
Identification Number, to apply for an EIN. You can apply for an EIN 
online by accessing the IRS website at www.lrs.gov/Buslnesses and 
clicking on Employer Identification Number (EIN) under Starting a 
Business. Go to www.irs.gov/Forms to view, download, or print Form 
W-7 and/or Form SS-4. Or, you can go to www.irs.gov/OrderForms to 
place an order and have Form W-7 and/or SS-4 mailed to you within 10 
business days.

If you are asked to complete Form W-9 but do not have a TIN, apply 
for a TIN and write "Applied For" in the space for the TIN, sign and date 
the form, and give it to the requester. For interest and dividend 
payments, and certain payments made with respect to readily tradable 
instruments, generally you will have 60 days to get a TIN and give it to 
the requester before you are subject to backup withholding on 
payments. The 60-day rule does not apply to other types of payments. 
You will be subject to backup withholding on all such payments until 
you provide your TIN to the requester.
Note: Entering “Applied For" means that you have already applied for a 
TIN or that you intend to apply for one soon.
Caution: A disregarded U.S. entity that has a foreign owner must use 
the appropriate Form W-8.

Part II. Certification
To establish to the withholding agent that you are a U.S. person, or 
resident alien, sign Form W-9. You may be requested to sign by the 
withholding agent even if item 1,4, or 5 below indicates otherwise.

For a joint account, only the person whose TIN is shown in Part I 
should sign (when required). In the case of a disregarded entity, the 
person identified on line 1 must sign. Exempt payees, see Exempt payee 
code, earlier.
Signature requirements. Complete the certification as indicated in 
items 1 through 5 below.

Exempt payees 1 through 4Barter exchange transactions and 
patronage dividends

Payments over $600 required to be 
reported and direct sales over 
$5,0001

Generally, exempt payees 
1 through 52

Payments made in settlement of 
payment card or third party network 
transactions

Exempt payees 1 through 4

1 See Form 1099-MISC, Miscellaneous Income, and its instructions.

2 However, the following payments made to a corporation and 
reportable on Form 1099-MISC are not exempt from backup

. withholding: medical and health care payments, attorneys’ fees, gross 
proceeds paid to an attorney reportable under section 6045(f), and 
payments for services paid by a federal executive agency.

Exemption from FATCA reporting code. The following codes identify 
payees that are exempt from reporting under FATCA. These codes 
apply to persons submitting this form for accounts maintained outside 
of the United States by certain foreign financial institutions. Therefore, if 
you are only submitting this form for an account you hold in the United 
States, you may leave this field blank. Consult with the person 
requesting this form if you are uncertain if the financial institution is 
subject to these requirements. A requester may indicate that a code is 
not required by providing you with a Form W-9 with “Not Applicable" (or 
any similar indication) written or printed on the line for a FATCA 
exemption code.

A—An organization exempt from tax under section 501(a) or any 
individual retirement plan as defined in section 7701(a)(37)

. B—The United States or any of its agencies or instrumentalities
C—A state, the District of Columbia, a U.S. commonwealth or 

possession, or any of their political subdivisions or instrumentalities
D—A corporation the stock of which is regularly traded on one or 

more established securities markets, as described in Regulations 
section 1.1472-1 (c)(1)(i)

E— A corporation that is a member of the samr expanded affiliated 
group as a corporation described in Regulations section 1.1472-1(c)(1)(i)

F—A dealer in securities, commodities, or derivative financial 
instruments (including notional principal contracts, futures, forwards, 
and options) that is registered as such under the laws of the United 
States or any state

G—A real estate investment trust
H—A regulated investment company as defined in section 851 or an 

entity registered at all times during the tax year under the Investment 
Company Act of 1940

I—A common trust fund as defined in section 584(a)
J—A bank as defined in section 581
K—A broker
L—A trust exempt from tax under section 664 or described in section 

4947(a)(1)

http://www.SSA.gov
http://www.lrs.gov/Buslnesses
http://www.irs.gov/Forms
http://www.irs.gov/OrderForms
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1. Interest, dividend, and barter exchange accounts opened 
before 1984 and broker accounts considered active during 1983.
You must give your correct TIN, but you do not have to sign the

edification,
2. Interest, dividend, broker, and barter exchange accounts 

opened after 1983 and broker accounts considered inactive during 
1983. You must sign the certification or backup withholding will apply. If 
you are subject to backup withholding and you are merely providing 
your correct TIN to the requester, you must cross out item 2 in the 
certification before signing the form.

3. Real estate transactions. You must sign the certification. You may 
cross out item 2 of the certification.

4. Other payments. You must give your correct TIN, but you do not 
have to sign the certification unless you have been notified that you 
have previously given an incorrect TIN. “Other payments” include 
payments made in the course of the requester’s trade or business for 
rents, royalties, goods (other than bills for merchandise), medical and 
health care services (including payments to corporations), payments to 
a nonemployee for services, payments made in settlement of payment 
card and third party network transactions, payments to certain fishing 
boat crew members and fishermen, and gross proceeds paid to 
attorneys (including payments to corporations).

5. Mortgage interest paid by you, acquisition or abandonment of 
secured property, cancellation of debt, qualified tuition program 
payments (under section 529), ABLE accounts (under section 529A), 
IRA, Coverdell ESA, Archer MSA or HSA contributions or 
distributions, and pension distributions. You must give your correct 
TIN, but you do not have to sign the certification.

What Name and Number To Give the Requester

Give name and EIN of:For this type of account:
The public entity14. Account with the Department of 

Agriculture in the name of a public 
entity (such as a state or local 
government, school district, or 
prison) that receives agricultural 
program payments

d

The trust15. Grantor trust filing under the Form 
-1041 Filing Method or the Optional 
Form 1099 Filing Method 2 (see 
Regulations section 1.671 -4{b)(2)(i)(B))

1 List first and circle the name of the person whose number you furnish. 
If only one person on a joint account has an SSN, that person’s number 
must be furnished.
2 Circle the minor’s name and furnish the minor’s SSN.

3 You must show your individual name and you may also enter your 
business or DBA name on the “Business name/disregarded entity” 
name line. You may use either your SSN or EIN (if you have one), but the 
IRS encourages you to use your SSN.
4 List first and circle the name of the trust, estate, or pension trust. (Do 
not furnish the TIN of the personal representative or trustee unless the 
legal entity itself is not designated in the account title.) Also see Special 
rules for partnerships, earlier.
“Note: The grantor also must provide a Form W-9 to trustee of trust. 
Note: If no name is circled when more than one name is listed, the 
number will be considered to be that of the first name listed.

Secure Your Tax Records From Identity Theft
Identity theft occurs when someone uses your personal information 
such as your name, SSN, or other identifying information, without your 
permission, to commit fraud or other crimes. An identity thief may use 
your SSN to get a job or may file a tax return using your SSN to receive 
a refund.

To reduce your risk:
• Protect your SSN,
• Ensure your employer is protecting your SSN, and
• Be careful when choosing a tax preparer.

If your tax records are affected by identity theft and you receive a 
notice from the IRS, respond right away to the name and phone number 
printed on the IRS notice or letter,.

If your tax records are not currently affected by identity theft but you 
think you are at risk due to a lost or stolen purse or wallet, questionable 
credit card activity or credit report, contact the IRS Identity Theft Hotline 
at 1-800-908-4490 or submit Form 14039.

For more information, see Pub. 5027, Identity Theft Information for 
Taxpayers.

Victims of identity theft who are experiencing economic harm or a 
systemic problem, or are seeking help in resolving tax problems that 
have not been resolved through normal channels, may be eligible for 
Taxpayer Advocate Service (TAS) assistance. You can reach TAS by 
calling the TAS toll-free case intake line at 1 -877-777-4778 or TTY/TDD 
1-800-829-4059.
Protect yourself from suspicious emails or phishing schemes. 
Phishing is the creation and use of email and websites designed to 
mimic legitimate business emails and websites. The most common act 
is sending an email to a user falsely claiming to be an established 
legitimate enterprise in an attempt to scam the user into surrendering 
private information that will be used for identity theft.

Give name and SSN of:For this type of account
The individual
The actual owner of the account or, if 
combined funds, the first individual on 
the account

1. Individual
2. Two or more individuals (joint 

account) other than an account 
maintained by an FFI

.3- Two or more U.S. persons
Qoint account maintained by an FFI)

1

Each holder of the account

The minor24. Custodial account of a minor 
(Uniform Gift to Minors Act)

5. a. The usual revocable savings trust 
(grantor is also trustee)
b. So-called trust account that is not 
a legal or valid trust under state law

6. Sole proprietorship or disregarded 
entity owned by an individual

7. Grantor trust filing under Optional 
Form 1099 Filing Method 1 (see 
Regulations section 1.671-4(b)(2)(i)

The grantor-trustee1

1The actual owner

The owner3

The grantor*

(A))
For this type of account Give name and EIN of:

8. Disregarded entity not owned by an 
individual

The owner

Legal entity4 

The corporation

9. A valid trust, estate, or pension trust

10. Corporation or LLC electing 
corporate status on Form 8832 or 
Form 2553

11. Association, club, religious, 
charitable, educational, or other tax- 
exempt organization

The organization

The partnership 
The broker or nominee

12. Partnership or multi-member LLC
13. A broker or registered nominee
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The IRS does not initiate contacts with taxpayers via emails. Also, the 
IRS does not request personal detailed information through email or ask 
taxpayers for the PIN numbers, passwords, or similar secret access 
information for their credit card, bank, or other financial accounts.

If you receive an unsolicited email claiming to be from the IRS, 
forward this message to phishing@irs.gov. You may also report misuse 
of the IRS name, logo, or other IRS property to the Treasury Inspector 
General for Tax Administration (TIGTA) at 1-800-366-4484. You can 
forward suspicious emails to the Federal Trade Commission at 
spam@uce.gov or report them at www.ftc.gov/complaint. You can 
contact the FTC at www.ftc.gov/idtheft or 877-IDTHEFT (877-438-4338). 
If you have been the victim of identity theft, see www.ldentityTheft.gov 
and Pub. 5027.

Visit www.irs.gov/ldentityTheft to learn more about identity theft and 
how to reduce your risk.

Privacy Act Notice
Section 6109 of the Internal Revenue Code requires you to provide your 
correct TIN to persons (including federal agencies) who are required to 
file information returns with the IRS to report interest, dividends, or 
certain other income paid to you; mortgage interest you paid; the 
acquisition or abandonment of secured property; the cancellation of 
debt; or contributions you made to an IFtA, Archer MSA, or HSA. The 
person collecting this form uses the information on the form to file 
information returns with the IRS, reporting the above information. 
Routine uses of this information include giving it to the Department of 
Justice for civil and criminal litigation and to cities, states, the District of 
Columbia, and U.S. commonwealths and possessions for use in 
administering their laws. The information also may be disclosed to other 
countries under a treaty, to federal and state agencies to enforce civil 
and criminal laws, or to federal law enforcement and intelligence 
agencies to combat terrorism. You must provide your TIN whether or 
not you are required to file a tax return. Under section 3406, payers 
must generally withhold a percentage of taxable interest, dividend, and 
certain other payments to a payee who does not give a TIN to the payer. 
Certain penalties may also apply for providing false or fraudulent 
information.

mailto:phishing@irs.gov
mailto:spam@uce.gov
http://www.ftc.gov/complaint
http://www.ftc.gov/idtheft
http://www.ldentityTheft.gov
http://www.irs.gov/ldentityTheft


CALIFORNIA FORMTAXABLE YEAR

2020 Withholding Exemption Certificate 590
e payee completes this form and submits it to the withholding agent. The withholding agent keeps this form with their records.ciithholding Agent Information

Payee Information
Name □ SSN or ITIN □ FEIN □ CA Corp no. □ CA SOS Hie no.

Address (apt./ste., room, PO box, or PMB no.)

City (If you have a foreign address, see Instructions.) State ZIP code

Exemption Reason 
Check only one box.
By checking the appropriate box below, the payee certifies the reason for the exemption from the California income tax withholding 
requirements on payment(s) made to the entity or individual.

Individuals — Certification of Residency:
I am a resident of California and I reside at the address shown above. If I become a nonresident at any time, I will promptly 
notify the withholding agent. See instructions for General Information D, Definitions.

Corporations:
The corporation has a permanent place of business in California at the address shown above or is qualified through the 
California Secretary of State (SOS) to do business in California. The corporation will file a California tax return. If this 
corporation ceases to have a permanent place of business in California or ceases to do any of the above, I will promptly notify 
the withholding agent. See instructions for General Information D, Definitions.

Partnerships or Limited Liability Companies (LLCs):
The partnership or LLC has a permanent place of business in California at the address shown above or is registered with the 
California SOS, and is subject to the laws of California. The partnership or LLC will file a California tax return. If the partnership 
or LLC ceases to do any of the above, I will promptly inform the withholding agent. For withholding purposes, a limited liability 
partnership (LLP) is treated like any other partnership.

Tax-Exempt Entities:
The entity is exempt from tax under California Revenue and Taxation Code (R&TC) Section 23701 
Internal Revenue Code Section 501 (c)
the withholding agent. Individuals cannot be tax-exempt entities.

Insurance Companies, Individual Retirement Arrangements (IRAs), or Qualified Pension/Proflt-Sharing Plans:
The entity is an insurance company, IRA, or a federally qualified pension or profit-sharing plan.

California Trusts:
At least one trustee and one noncontingent beneficiary of the above-named trust is a California resident. The trust will file a 
California fiduciary tax return. If the trustee or noncontingent beneficiary becomes a nonresident at any time, I will promptly 
notify the withholding agent.

Estates — Certification of Residency of Deceased Person:
I am the executor of the above-named person’s estate or trust. The decedent was a California resident at the time of death. 
The estate will file a California fiduciary tax return.

Nonmilitary Spouse of a Military Servicemember:
I am a nonmilitary spouse of a military servicemember and I meet the Military Spouse Residency Relief Act (MSRRA) 
requirements. See instructions for General Information E, MSRRA.

□

□

□

□
(insert letter) or

(insert number). If this entity ceases to be exempt from tax, I will promptly notify

□
□

□

□

CERTIFICATE OF PAYEE: Payee must complete and sign below.
To learn about your privacy rights, how we may use your information, and the consequences for not providing the requested information 
go to ftb.ca.gov/forms and search for 1131. To request this notice by mail, call 800.852.5711.
Under penalties of perjury, I declare that I have examined the information on this form, including accompanying schedules and 
statements, and to the best of my knowledge and belief, it is true, correct, and complete. I further declare under penalties of perjury that 
if the facts upon which this form are based change, I will promptly notify the withholding agent.

Type or print payee's name and title Telephone

c Dateyee’s signature ►

Form 590 2019 |(1 7061203



Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and the principals:
(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from covered transactions by any Federal department or agency;
(b) Have not within a three year period preceding this proposal been convicted of or had a civil 

judgement rendered against them or commission of fraud or a criminal offense in connection 
with obtaining, attempting to obtain, or performing a public (Federal, State, or local) 
transaction or contract under a public transaction: violation of Federal or State antitrust statute 
or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 
making false statements, or receiving stolen property:

(c) Are not presently indicted for or otherwise criminally or civilly charged by a government entity 
(Federal, State, or local) with commission of any of the offenses enumerated in paragraph (b) 
of this certification; and

(d) Have not within a three-year period preceding this application/proposal had one or more public 
transactions (Federal, State, or local) terminated for cause or default.

I understand that a false statement on this certification may be grounds for rejection of this proposal 
or termination of the award. In addition, under 18 USC Sec. 1001, a false statement may result in 
a fine of up to $ 10,000 or imprisonment for up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Authorized Representative Date

□ 1 am unable to certify to the above statements. My explanation is attached.



I CAMPAIGN CONTRIBUTIONS DISCLOSURE

South Coast
AQMD

In accordance with California law, bidders and contracting parties are required to disclose, at the time the application 
is filed, information relating to any campaign contributions made to South Coast Air Quality Management District 
(SCAQMD) Board Members or members/altemates of the MSRC, including: the name of the party making the 
contribution (which includes any parent, subsidiary or otherwise related business entity, as defined below), the amount 
of the contribution, and the date the contribution was made. 2 C.C.R. § 18438.8(b).

California law prohibits a party, or an agent, from making campaign contributions to SCAQMD Governing Board 
Members or members/altemates of the Mobile Source Air Pollution Reduction Review Committee (MSRC) of more 
than $250 while their contract or permit is pending before SCAQMD; and further prohibits a campaign contribution 
from being made for three (3) months following the date of the final decision by the Governing Board or the MSRC 
on a donor’s contract or permit. Gov’t Code §84308(d). For purposes of reaching the $250 limit, the campaign 
contributions of the bidder or contractor plus contributions by its parents, affiliates, and related companies of the 
contractor or bidder are added together. 2 C.C.R. § 18438.5.

In addition, SCAQMD Board Members or members/altemates of the MSRC must abstain from voting on a contract 
or permit if they have received a campaign contribution from a party or participant to the proceeding, or agent, totaling 
more than $250 in the 12-month period prior to the consideration of the item by the Governing Board or the MSRC. 
Gov’t Code §84308(c).

The list of current SCAQMD Governing Board Members can be found at SCAQMD website (www.aqmd.gov). The 
list of current MSRC members/altemates can be found at the MSRC website 
(http://www.cleantransportationfiinding.org).

SECTION I.
Contractor (Legal Name):

County Filed inDBA, Name

Corporation, ID No

LLC/LLP, ID No.

List any parent, subsidiaries, or otherwise affiliated business entities of Contractor: 
(See definition below).

SECTION II.

Has Contractor and/or any parent, subsidiary, or affiliated company, or agent thereof, made a 
campaign contribution(s) totaling $250 or more in the aggregate to a current member of the South 
Coast Air Quality Management Governing Board or member/altemate of the MSRC in the 12 
months preceding the date of execution of this disclosure?

□ Yes □ No If YES, complete Section II below and then sign and date the form.
If NO, sign and date below. Include this form with your submittal.

Campaign Contributions Disclosure, continued:

http://www.aqmd.gov
http://www.cleantransportationfiinding.org


Name of Contributor

Amount of ContributionGoverning Board Member or MSRC Member/Altemate Date of Contribution

Name of Contributor

Amount of ContributionGoverning Board Member or MSRC Member/Altemate Date of Contribution

Name of Contributor

Amount of ContributionGoverning Board Member or MSRC Member/Altemate Date of Contribution

Name of Contributor

Amount of ContributionGoverning Board Member or MSRC Member/Altemate Date of Contribution

I declare the foregoing disclosures to be true and correct.

By:

Title:

Date:

DEFINITIONS

Parent, Subsidiary, or Otherwise Related Business Entity (2 Cal. Code of Regs., §18703.1(d).)

Parent subsidiaiy. A parent subsidiary relationship exists when one corporation directly or indirectly owns shares possessing 
more than 50 percent of the voting power of another corporation.

(I)

Otherwise related business entity. Business entities, including corporations, partnerships, joint ventures and any other 
organizations and enterprises operated for profit, which do not have a parent subsidiary relationship are otherwise related if 
any one of the following three tests is met:

One business entity has a controlling ownership interest in the other business entity.
There is shared management and control between the entities. In determining whether there is shared management 
and control, consideration should be given to the following factors:
(i) The same person or substantially the same person owns and manages the two entities;
(ii) There are common or commingled funds or assets;
(iii) The business entities share the use of the same offices or employees, or otherwise share activities, resources or 

personnel on a regular basis;
(iv) There is otherwise a regular and close working relationship between the entities; or
A controlling owner (50% or greater interest as a shareholder or as ageneral partner) in one entity also is a controlling 
owner in the other entity._____________________________________________________________________

(2)

(A)
(B)

(C)

J



Name of Bank/Institution

Account Holder Name(s)

Account Number Routing Number

□ Saving □ Checking

Bank Representative Signature DateBank Representative Printed Name

Date

ACCOUNT HOLDER SIGNATURE:

For SCAQMD Use Only Input By Date

South Coast
Air Quality Management District
21865 Copley Drive, Diamond Bar, CA 91765-4178 
(909) 396-2000 • www.aqmd.gov

1
South Coast
AQMD

Direct Deposit Authorization

STEP 1: Please check all the appropriate boxes
Individual (Employee, Governing Board Member)

□ Vendor/Contractor
□ Changed Information

STEP 2: Payee Information

New Request 
□ Cancel Direct Deposit

Last Name First Name Middle Initial Title

Vendor/Contractor Business Name (if applicable)

Address Apartment or P 0. Box Number

City State Zip Country

Telephone NumberTaxpayer ID Number Email Address

Authorization
I authorize South Coast Air Quality Management District (SCAQMD) to direct deposit funds to my account in the financial 
institution as indicated below. I understand that the authorization may be rejected or discontinued by SCAQMD at any time. 
If any of the above information changes, I will promptly complete a new authorization agreement. If the direct deposit is not 
stopped before closing an account, funds payable to me will be returned to SCAQMD for distribution. This will delay my 
payment.
This authorization remains in effect until SCAQMD receives written notification of changes or cancellation from you.
I hereby release and hold harmless SCAQMD for any claims or liability to pay for any losses or costs related to insufficient 
fund transactions that result from failure within the Automated Clearing House network to correctly and timely deposit 
monies into my account. -

1.

2.

3.

STEP 3:
You must verify that your bank is a member of an Automated Clearing House (ACH). Failure to do so could delay the processing of 
your payment. You must attach a voided check or have your bank complete the bank information and the account holder must sign 
below.

To be Completed by your Bank
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