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Dear President Harris-Dawson and Members of the PLUM Committee: 

We represent EtcoHomes (“Etco”), owner and applicant for the above-referenced 
vesting tentative tract map (the “Map”) to allow for construction of 37 condominium 
units. We respond to the appeal, which presents arguments already rejected by the 
Deputy Advisory Agency (“DAA”) and the Central Area Planning Commission (“APC”), 
and erroneously asserts the Project does not comply with the General Plan and that a 
Categorical Exemption does not apply. Other points the appeal raises simply are not 
legally or factually accurate. Overall, nothing presented in the appeal provides any basis 
to overturn the DAA and APC approvals of the Map: the appellant bears the burden to 
overcome the approvals, and State law prohibits denial of the Map on the grounds 
asserted by the appellant. Therefore, this Commission should deny the appeal and 
affirm the approvals.  

1. The Project Complies with Zoning and the General Plan, and State 
Law Forbids a Different Finding. 

Among other laws, and contrary to the Appellant, the Map and appeal are governed by 
the Housing Accountability Act (“HAA”).1 No land use entitlements are issued under the 
HAA. Rather, the HAA imposes limitations and procedural obligations upon the City’s 
review of the requested entitlements—here, the Map. Specifically, the HAA permits 
denial or reductions in density only where certain circumstances (none of which occur 

                                                   
1 Govt. Code §65589.5. 
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here) exist. As the Map in this case complies with all applicable criteria, no basis for 
denial exists. 

(a) The HAA Applies to the Project. 

The Appeal appears to have abandoned its unsupported and erroneous argument that 
the HAA applies only to affordable housing projects (see below), and now erroneously 
asserts the HAA does not apply to the Project because the subject building has obtained 
building permits. This is erroneous: the HAA, by its terms, applies very broadly to 
“housing development projects” as the law defines them.  

The Project constitutes a “housing development project” under the HAA. Subdivision 
(h)(2)(A) of the HAA defines a “housing development project” a “use consisting of . . . 
[r]esidential units only.” The law does not confine the definition to whether a 
development has received a building permit. Prevention of the issuance of a building 
permit is one way to deny a project under the law, but not the exclusive way. (HAA, 
subd. (h)(6), defining denial as “including” denial of a necessary entitlement.)  

The proposed Project here is a residential condominium use, which the Municipal Code 
recognizes as distinct from apartments in terms of development regulations, including 
parking ratios. Thus, the underlying Project here is a distinct residential use for the 
purposes of the HAA. Further, denial of issuance of a C of O for the proposed use 
constitutes denial of a building permit, and denial of the Map would constitute denial of 
an entitlement required for issuance of a C of O for condominiums, satisfying the 
definition of HAA subdivision (h)(6).  

(b) The HAA Limits the City’s Discretion. 

Section 65589.5(j) of the HAA strictly limits a local agency’s ability to disapprove or 
reduce the density of a housing project. Subsection (j) applies if the housing project, 
“complies with applicable, objective general plan, zoning, and subdivision 
standards and criteria, including design review standards, in effect at the time that 
the application was deemed complete …” (emphasis supplied). A housing project “shall 
be deemed consistent, compliant, and in conformity with an applicable plan, program, 
policy, ordinance, standard, requirement, or other similar provision if there is 
substantial evidence that would allow a reasonable person to conclude that the housing 
development project or emergency shelter is consistent, compliant, or in conformity.”2  

Subdivision (j) permits a local agency to deny the project only if it makes written 
findings supported by a preponderance of the evidence that two conditions exist: (1) the 

                                                   
2 §65589.5(f)(4). 
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project “would have a specific, adverse impact upon the public health or safety …”; and 
(2) [t]here is no feasible method to satisfactorily mitigate or avoid the adverse impact … 
other than the disapproval” of the project.3 The HAA strictly defines a “specific, adverse 
impact” as “a significant, quantifiable, direct, and unavoidable impact, based on 
objective, identified written public health or safety standards, policies, or conditions …”. 
The Legislature intended in the HAA that, “the conditions that would have a specific, 
adverse impact upon the public health and safety, as described in … paragraph (1) of 
subdivision (j), arise infrequently.”4  

(c) Agencies Must Notify Applicants of Inconsistencies with Plans 
and Policies within Certain Timeframes, and the City Identified 
No Plans or Policies with Which the Project Conflicts. 

The law deems housing development “consistent, compliant, and in conformity” with all 
“applicable plan[s], program[s], polic[ies], ordinance[s], standard[s], requirement[s], or 
other similar provision[s]” unless the agency provides notice of noncompliance within a 
certain time after the application is deemed complete.5 The obvious intent of such a 
requirement is to provide prior notice and allow an applicant to make changes to a 
proposed housing project to bring it into consistency with applicable regulations. Here, 
the City never provided Etco with any notice of inconsistency regarding the policies 
cited in the appeal, and the DAA and APC determined the Project complies with the 
applicable policies and regulations in approving the Project. The HAA therefore deems 
the Project consistent with applicable plans and policies as a matter of law, and the City 
cannot deny the Map on the basis of these policies. 

(d) The Project Meets all Objective Zoning and General Plan 
Criteria 

As described in detail in the DAA’s written Determination for the Map, the development 
is located on an infill site, and meets all City land use regulations.6 It fully conforms with 
the objective height, floor area, and density requirements of the R3-1-O zone and the 
Medium Residential Community Plan land use designation.7 Moreover, the Map would 
provide 37 dwelling units, which is more than previously existed on the Property and 

                                                   
3 §65589.5(j)(1). As stated in a committee report on Assembly Bill 678, which modified 
the HAA, the stronger “preponderance of the evidence” standard was intended to limit 
agencies’ ability to deny housing projects on that basis. 
4 §65589.5(a)(3). 
5 §65589.5(j)(2)(A), (B).  
6 Determination, pp. 12–17.  
7 Id. pp. 13–14. 
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fewer than the maximum of 43 units permitted by zoning.8 The Map and structure also 
were reviewed by multiple City departments and bureaus for consistency with applicable 
requirements: these included the Department of Transportation, Department of 
Building and Safety, and the Bureau of Engineering, among others.9  The appeal fails to 
articulate any basis for a finding of conflict with objective development criteria provided 
in the zoning or General Plan or Community Plan.  

(e) The Policies Stated in the Appeal Do Not Constitute Objective 
Standards that Constitute a Basis for Denial. 

The policies cited in the appeal constitute general principles that establish no objective 
criteria or requirements. Rather, they seek generally to “encourage” provision of a range 
of housing opportunities, and to protect affordable housing. Even to the extent that one 
of the policies cited provides any standard—1:1 replacement of demolished units—the 
building associated with the Map complies, as it increases the number of housing units 
on the Property from 29 to 37.10  

To create the appearance of an inconsistency, the appeal attempts to blur the distinction 
between affordable units and rent-stabilized units. But the two are not the same: units 
may be rent-stabilized without being affordable, because market-rate units may still be 
subject to some form of rent stabilization. Moreover, even if some units are rented at 
below market rate (though not necessarily affordable), those units will revert to full 
market rate with a change in tenancy. Here, no covenanted affordable units exist or 
existed on the Property, and any suggestion in the appeal to the contrary is erroneous.   

Further,  a general finding of consistency with the Community Plan or General Plan 
does not require strict consistency with every policy or with all aspects of a plan. Land 
use plans attempt to balance a wide range of competing interests, and a project need 
only be consistent with a plan overall; even though a project may deviate from some 
particular provisions of a plan, the City may still find the project consistent with that 
plan on an overall basis.11  But again, as described above, the law requires the City to 
determine consistency on the basis of applicable, objective criteria, and to set forth any 
potential conflicts at the outset of a project. Here, the City properly determined the Map 
complied with applicable policies. 

                                                   
8 Id., p. 12. 
9 Id., pp. 2–13, listing the conditions and recommendations of each reviewing 
department.  
10 Id. at p. 12. 
11 Friends of Lagoon Valley v. City of Vacaville, 154 Cal. App. 4th 807, 815 (2007). 
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2. The DAA and APC Complied with CEQA. 

As described in the Determination, the DAA adopted a Categorical Exemption for the 
Project.12 The appeal urges the Commission to find a cumulative environmental impact 
would occur with respect to the loss of affordable housing units. As a preliminary 
matter, no affordable units existed on the Property. Secondly, the California 
Environmental Quality Act (“CEQA”)13 does not distinguish among the economic status 
of housing units, as such a status does not represent a significant physical effect.14  

(a) The Analytic Baseline for CEQA Purposes is a Vacant Lot. 

CEQA and the CEQA Guidelines require an environmental document to evaluate the 
effects of a project on “the environment.” The “environment” means the physical 
conditions existing within the area “which will be affected by a proposed project.”15 In 
the vast majority of cases, “the environment” consists of the physical conditions that 
exist in an area at the time environmental review of a project commences.16  Courts have 
consistently applied this bedrock principle, stating “the text of CEQA and the Guidelines 
identify existing conditions as the starting point (i.e., baseline) for determining and 
quantifying the proposed project’s changes to the environment.”17    

(b) CEQA Requires Analysis of Actually Existing Conditions. 

Consistent with the plain language of CEQA, courts have consistently determined that 
environmental analysis is prospective, not retrospective. As the Court of Appeal stated 
in CREED-21 v. City of San Diego (2015) 234 Cal.App.4th 488, 502 – 503. 
Environmental analyses required by CEQA do not evaluate prior conduct.18 The 
overarching principle is the selection of the most realistic, accurate baseline possible, 
based on substantial evidence in the record. As the California Supreme Court has 
opined, baselines other than actually existing conditions lead to confusion, as evaluation 
of conditions that do not exist is inherently speculative and prone to inaccuracy or 

                                                   
12 Case no. ENV-2019-4137-CE.  
13 Pub. Res. Code §21000, et seq. 
14 See Preserve Poway v. City of Poway, 245 Cal. App. 4th 560 (2016). 
15 CEQA § 21060.5; emphasis supplied.  
16 CEQA Guidelines §15126.2. 
17 Association of Irritated Residents v. Kern County Bd. of Supervisors (2017) 17 
Cal.App.5th 708, 725. 
18 Riverwatch v. County of San Diego (1999) 76 Cal.App.4th 1428, 1452 (prior conduct 
of applicant, even if illegal, is not properly the subject of EIR review); see also Fat v. 
County of Sacramento (2002) 97 Cal.App.4th 1270, 1279-1280 (unpermitted 
construction comprised the baseline).  
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error.19 Exceptions to this rule are rare, and exist only in certain narrow circumstances 
not present here.  

(c) The Existing Conditions at the Time of Environmental Review 
Comprised a Vacant Property.  

The City acknowledges the Property is vacant and/or under construction, and could not 
do otherwise. Etco demolished the former structures, under the authority of validly 
issued demolition permits, in 2019. Etco submitted its application for the Map 
subsequently. At the time of submittal for the Map, the former structure no longer 
existed. Further, commencement of environmental review, and the City’s initial 
determination that the Map was categorically exempt from CEQA, occurred after the 
application for the Map was complete. Consequently, the Property also was vacant—and 
had been vacant for some time—when environmental review for the Map commenced.  

(d) A Vacant Property is the Only Accurate, Reliable 
Characterization of the Environment. 

The command of Section 21060.5 of CEQA and section 15125 of the Guidelines is clear: 
the baseline must provide an accurate characterization of the conditions “which will be 
affected by a proposed project.” To determine whether a project may cause a significant 
effect, the City “must use some measure of the environment’s state absent the 
project.”20 This is crucial, because CEQA defines “significant effects” on the 
environment as “limited to . . . adverse changes in physical conditions which 
exist within the area as defined in Section 21060.5.”21   

As stated above, no structure exists on the Property. Therefore, implementation of the 
Map will affect no structure on that lot: demolition of a structure is not and could not 
represent one of the “changes in physical conditions which exist” on the Property. Even 
if the Map were denied or withdrawn, Etco would have the ability to complete the 
structure. Simply put, no scenario exists here in which any previously demolished 
structure would continue to exist on the Property, either with or without the Map. For 
these reasons, the assertion of the appeal that the Map would result in cumulative 
impacts that must be evaluated under CEQA is erroneous.  

                                                   
19 Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 
Cal.4th 439, 455–456 (“Neighbors”); see also CREED-21, supra, at pp. 506-507.  
20 CBE, supra, 48 Cal.4th at p. 315, referencing CEQA § 21060.5 (emphasis supplied).  
21  CEQA § 21151(d); emphasis supplied. 
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(e) Even if Appellant’s Argument is Correct (It is Not), It is 
Irrelevant, as the DAA Considered the Prior Apartments. 

The Appellant asserts that the Etco’s selection on the demolition affidavit stating no 
planned discretionary approvals somehow invalidates the CEQA analysis and indicates 
malicious intent. Not so. At the time of demolition, Etco had not decided whether to 
construct the proposed units as apartments or condominiums. Further, the engineers at 
the Building and Safety public counter who presented Etco with the affidavit advised 
Etco that unless a discretionary application was pending, they should check “no,” as 
Etco did.  

Further, the affidavit merely warns that the City may consider the demolition as part of 
a discretionary approval, and that occurred here, despite the above discussion regarding 
the baseline under CEQA. As shown in the APC’s Corrected Letter of Determination (see 
p. F-3), the City considered as part of the Project the demolition of the apartment 
buildings that formerly occupied the Property. Consequently, any suggestion that the 
Categorical Exemption neglected the demolition of those structures is contrary to fact.   

Lastly, the structures were vacant for a significant period of time prior to demolition. At 
the time of acquisition of the Property by Etco, only five units remained occupied, and 
Etco provided relocation assistance to each of the remaining tenants, as well as extended 
time to find new housing. Each of the tenants found new housing units, and one of the 
tenants found a unit immediately across the street from the Property.  

(f) Economic Housing Distinctions are Not Cognizable under 
CEQA, and Appellant Cannot Demonstrate a Significant Effect 
Would Occur. 

Even if the Commission looked beyond the physical conditions existing at the time the 
City commenced its environmental review (described in our prior correspondence)22, a 
reduction in a type of housing stock is a socioeconomic issue, not an environmental one. 
For such socioeconomic effects to be considered under CEQA, they must also cause or 
contribute to a physical environmental impact. The record contains no substantial 
evidence of a secondary physical effect on the environment, and certainly not a 
significant unavoidable impact within the meaning of the HAA.  

The Appellant attempts to generate sympathy for his position by pointing to generalized 
effects of inadequate housing, such as homelessness, poor access to healthcare, and 

                                                   
22 See Christward Ministry v. Super. Ct., 184 Cal.App.3d 180, 190–191 (1986) (CEQA 
analysis should focus on project’s impact on the existing environment, not on previous 
impacts). 
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chronic illness. All of these issues absolutely are distressing: neither Etco nor the City in 
any way downplays them; and the City remains committed to programs, policies, and 
regulations designed to promote social welfare by correcting the market failures that 
have contributed to the unmet housing need. But that is not enough to prevail here.  

The law is clear that social and economic impacts lie outside CEQA’s purview. As stated 
in the State CEQA Guidelines, “[e]conomic and social changes resulting from a project 
shall not be treated as significant effects on the environment.”23 Further, “[e]conomic 
or social effects of a project shall not be treated as significant effects on the 
environment.”24 Courts have consistently ruled that CEQA does not require 
consideration of economic and social effects that do not contribute to a secondary 
physical impact.25 Courts also have ruled that impacts on the housing market are social 
and economic, not environmental, and outside CEQA’s purview.26  

The Appellant bears the burden here. Under CEQA, the Appellant must show that 
substantial evidence demonstrates the Project will have a significant impact on the 
physical environment due to unusual circumstances. Under the HAA, Appellant must 
show that the preponderance of the evidence demonstrates a significant, unavoidable 
impact. The entirety of Appellant’s argument relies on speculative, unsubstantiated 
opinions untethered to facts in the record, along with generic studies of socioeconomic 
impacts unrelated to significant physical environmental effects: this cannot and does 
not amount to substantial evidence under CEQA. As stated in section 21082(e)(2), 
“speculation, unsubstantiated opinion or narrative, evidence which is clearly inaccurate 
or erroneous, or evidence of social or economic impacts” is not substantial 
evidence. (Emphasis supplied.) As the claimed impact is social, and no evidence links 
the Project to any secondary physical effects, the Appellant cannot satisfy this standard.  

                                                   
23 Cal. Code Regs, tit. 14, § 15064(e); emphasis is supplied. 
24 Id., § 15131(a); emphasis supplied. 
25 See Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173, 1182; 
Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 1206; 
Preserve Poway v. City of Poway (2016) 245 Cal.App.4th 560, 579–580; Joshua Tree 
Downtown Business Alliance v. County of San Bernardino (2016) 1 Cal.App.5th 677, 
689 (“Joshua Tree”); Placerville Historic Preservation League v. Judicial Council 
(2017) 16 Cal.App.5th 187, 195–196.)  
26 San Franciscans for Reasonable Growth v. City and County of San Francisco (1989) 
209 Cal.App.3d 1502, 1521, fn. 13.  
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3. The Appeal Has Failed to Satisfy Its Burden of Proof, and This 
Committee Should Affirm the DAA and APC Approval of the Map. 

For all of the reasons described above, the appeal is wrong on the law and facts, and it 
provides no evidence to support any of its claims. Because the appellant bears the 
burden of proof to overcome the approvals, and because the actual approvals at issue 
bear no relationship at all to the majority of the appellant’s claims, no evidentiary basis 
exists to overturn the approval of the Map. Therefore, we respectfully request this 
committee reject the appeal and affirm those approvals, which facilitate a development 
that provides affordable housing and has already been subject to substantial review by 
the City. 

 Sincerely, 

 
NEILL E. BROWER of 
Jeffer Mangels Butler & Mitchell LLP 

NB:neb 
 
cc: Chi Dang, Department of City Planning 


