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Honorable Chairman and Committee Members: 

This firm represents LLJ Adler WCCI, LLC and LLJ Adler WCCII, LLC (the "Applicant") 
regarding the De Soto-Burbank Master Plan Project (the "Project"), which is located at 
20920-21051 Warner Center Lane and 20931-21041 Burbank Boulevard (the "Project Site"). 

On January 22, 2021, the Southwest Regional Council of Carpenters ("Carpenters"), 
represented by Mitchell M. Tsai, filed an appeal (the "VTT Appeal") that challenged the written 
determination (the "VTT Determination") dated January 13, 2021 by the City Planning 
Commission (the "CPC") relating to the Vesting Tentative Tract Map No. 74891 (the "VTTM") for 
the Project.  In that determination, the CPC approved Case No. VTT-74891 for the VTTM and 
adopted a Mitigated Negative Declaration ("MND") and Mitigation Monitoring Program ("MMP") 
for the Project.   

On January 22, 2021, Carpenters also filed a second appeal (the "CEQA Appeal") that 
challenged the CPC's adoption of the Tiered IS/MND and MMP in connection with the CPC's 
approval of Project Permit Compliance (Case No. DIR-2017-1708) for the Project (the "DIR 
Determination").  The VTT Determination and the DIR Determination are collectively defined as 
the "CPC Determinations."  The VTT Appeal and CEQA Appeal are collectively defined as the 
"Appeals." 

The hearing on the Appeals before the Planning and Land Use Management Committee 
("PLUM") was scheduled for March 16, 2021.  On the day of the hearing, Carpenters submitted 
a 29-page letter, dated March 16, 2021, in connection with the Appeals (the "New Carpenters 
Letter").  The New Carpenters Letter enclosed two supporting letters dated March 15, 2021 (the 
"Exhibit A SWAPE Letter") and March 8, 2021 (the "Exhibit B SWAPE Letter" and, collectively 
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the "New SWAPE Letters") from Soil/Water/Air Protection Enterprise ("SWAPE") relating to the 
Project's air quality and greenhouse gas ("GHG") impacts.   

The New Carpenters Letter does not introduce any new arguments, but rather contends that the 
City should require the Applicant to provide "community benefits," including local hire and 
building a project that exceeds what is required under the current 2019 California Green 
Building Code.  The Exhibit A SWAPE Letter provides responses to the ESA memorandum 
dated March 1, 2021 (the "Second ESA Memo"), which responded to Mr. Tsai's earlier January 
22, 2021 letter and two prior SWAPE letters, the first of which was dated August 19, 2020 and 
the second of which was dated August 27, 2020.   

In the Exhibit A SWAPE Letter, SWAPE maintains that the Second ESA Memo is insufficient in 
addressing its concerns regarding the Project's air quality impacts and that a project-specific 
environmental impact report ("EIR") should be prepared for the Project.  The Exhibit B SWAPE 
Letter includes discussion of the potential for a local hire requirement to reduce GHG impacts.  

For the reasons set forth below, the new claims in the New Carpenters Letter and the 
supporting New SWAPE Letters have no merit and the Tiered Initial Study (the "Tiered IS") 
prepared for the Project satisfies all relevant requirements under the California Environmental 
Quality Act ("CEQA").  We respectfully request that the PLUM Committee deny the Appeals and 
approve the Project.  Please include this letter in the administrative record for consideration by 
the PLUM Committee at the hearing on the Appeals scheduled for April 15, 2021. 

1. The City Does Not Have the Authority to Impose Carpenters Request for 
Community Benefits Regarding Local Hire and Exceedance of 2019 
California Green Building Code.  

Carpenters suggest that the City should require the Applicant to provide additional community 
benefits such as requiring local hire and use of a skilled and trained workforce to build the 
Project.  Carpenters rely on the Exhibit B SWAPE Letter to argue that local hire provisions 
requiring workers to reside within 10 miles or less of the Project Site can reduce the length of 
worker trips and reduce construction-related GHG emissions.   

This new request is unsupported by law.  First, the City does not have the authority to require 
mitigation in the absence of a "reasonable relationship" or "nexus" between the Project's 
impacts and the proposed condition.  Nollan v. California Coastal Com. (1987) 483 U.S. 825.  
As provided in Section II.E of the Second ESA Memo, the Project's GHG impact was adequately 
addressed in the Final Environmental Impact Report (the "Final EIR") certified for the Warner 
Center 2035 Plan (the "WC2035 Plan") and the CPC Determinations impose numerous 
environmental mitigation measures from the Final EIR that apply to the Project's GHG impact.   

Second, the proposed local hire measure is infeasible to implement for multiple reasons.  To 
begin with, the Applicant cannot reasonably guarantee that the available workforce pool residing 
within 10 miles of the Project Site would have the specialized skills, requisite availability, and 
sheer numbers to meet the varying labor demands through buildout of the Project.  In other 
words, it is entirely speculative to assume that the Applicant's labor demand would be met and 
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impossible to substantiate.  In addition, the Applicant cannot guarantee that, once hired, an 
individual will not move to a different residence outside of the 10-mile radius, thus bringing the 
Project out of compliance.  Nor is it practical to displace hired labor if they choose to relocate 
after hiring.  New replacement workers would require duplicative instruction to familiarize them 
with the Project and scope of construction, as well as site-specific health and safety training.  

Third, SWAPE's application of the proposed local hire measure is arbitrary and misplaced.  The 
example SWAPE cites to, the Village South Specific Plan (the "VSSP"), does not have a local 
hire requirement and, in fact, the Draft EIR for the VSSP concluded that the GHG impact would 
be less than significant and no mitigation was necessary.1  (Exhibit B SWAPE Letter, p. 4)  
Furthermore, the VSSP has not yet been approved by the City of Claremont.  The Draft EIR was 
published on December 4, 2020 and it is anticipated that the City Council will take final action by 
June 2021.2   

SWAPE relatedly attempts to show that a local hire requirement for the Project could result in 
decreased worker trip length, which would reduce construction-related GHG emissions up to 17 
percent.  However, SWAPE acknowledges that "the significance of the reduction would vary 
based on the location and urbanization level of the project site."  (Exhibit B SWAPE Letter, p. 4)  
SWAPE also admits that the VSSP "serves as an example of the potential impacts of local hire 
requirements on estimated project-level GHG emissions, though it does not indicate that local 
hire requirements would result in reduced construction-related GHG emission for all projects."  
(Id., p. 4)  In other words, the efficacy of a local hire measure for the VSSP does not guarantee 
the same for the Project.  SWAPE presents no credible evidence that the Applicant could 
feasibly implement a local hire measure. 

Carpenters also propose that the City should require the Project to be built to standards 
exceeding the current 2019 Green Building Code ("Cal Green") to mitigate GHG impacts.  (New 
Carpenters Letter, p. 3)  However, the Project already exceeds Cal Green in several respects.  
As required by Section 6.2.10.1 of the WC2035 Plan, the Project would meet or exceed the 
equivalent of LEED Silver.  (Tiered IS, p. A-44 and Figure A-5)  The achievement of LEED 
Silver equivalent exceeds several Cal Green requirements, including the use of water-efficient 
landscaping to reduce water usage by 50% (exceeding the 25% target established in Executive 
Order B-29-15 that updated the Model Water Efficient Landscape Ordinance requirement in Cal 
Green), recycling and salvaging 75% of nonhazardous construction demolition debris 
(exceeding the 65% requirement in Cal Green), and utilizing materials with recycled content 
(Cal Green does not require this).  (Tiered IS, Figure A-5)  Therefore, the Project would surpass 
Cal Green standards. 

 
1 VSSP Draft EIR, p. 4.6-30, 
https://www.ci.claremont.ca.us/home/showpublisheddocument?id=15678, accessed on April 5, 
2021 
  
2 Village South Specific Plan (VSSP) Draft Environmental Impact Report website, 
https://www.ci.claremont.ca.us/living/development-projects/village-south-specific-plan, accessed 
on April 5, 2021. 

https://www.ci.claremont.ca.us/home/showpublisheddocument?id=15678
https://www.ci.claremont.ca.us/living/development-projects/village-south-specific-plan
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2. The Project is Consistent with the Canoga Park-Winnetka-Woodland Hills-
West Hills Community Plan. 

Carpenters quibble that, with respect to the fact that none of the policies that implement 
Objectives 1-4 in the Canoga Park-Winnetka-Woodland Hills-West Hills Community Plan (the 
"Community Plan") include any mention of affordable housing, the Second ESA Memo did not 
"cite to any law that mandates that a Community Plan's Objectives are overridden by the lack of 
specificity in the Policies regarding said Objectives."  (New Carpenters Letter, pp. 12-13)   

It is self-evident, however, that if the policies that implement objectives in a general plan do not 
reference or call for affordable housing, the objectives should not be deemed to infer such a 
reference or meaning.  In any event, perfect conformity between a proposed subdivision map 
and the General Plan is not required; rather a proposed map must be in agreement or harmony 
with the plan and must further the objectives and policies of the plan.  Friends of Lagoon Valley 
v City of Vacaville (2007) 154 CA4th 807, 817.  For the reasons already stated in Section I.A of 
the Second ESA Memo, the VTTM is generally compatible with Objective 1-4 in the Community 
Plan.  Therefore, the CPC properly made the necessary consistency findings to approve the 
VTTM. 

3. Carpenters Have Had Sufficient Time to Review and Respond to the 
Second ESA Memo. 

Carpenters complain that the City did not make the Second ESA Memo, including the Health 
Risk Assessment (the "HRA") attached thereto, available to the public until two business days 
prior to the PLUM meeting that was originally scheduled for March 16, 2021.  They claim that 
the "last-minute dumping of information precludes informed decisionmaking and vetting to 
ensure that the information contained in the HRA is accurate."  (New Carpenters Letter, p. 19) 

However, the Second ESA Memo was available to the public four days prior to the scheduled 
PLUM hearing, and Mr. Tsai in fact had sufficient time to prepare a 29-page letter supported by 
two technical letters that SWAPE had sufficient time to prepare.  In any event, given that the 
PLUM hearing was continued to April 15, Carpenters had significant additional time to further 
review the Second ESA Memo and further respond to it.  Therefore, this issue is moot. 

4. The HRA Did Not Have To Be Included in the Tiered IS and It Was 
Presented to the CPC. 

Carpenters also allege that, because the HRA was neither contained in the Tiered IS nor 
presented to the CPC, the City committed prejudicial error by omitting information regarding the 
Project's significant impacts from public review and meaningful review by the City.  (New 
Carpenters Letter, pp. 18-20) 

This argument is not well-taken.  To establish prejudicial error, Carpenters must first show a 
violation of CEQA (i.e., the error).  They have failed to do so.  To start with, the HRA was not 
substantively or procedurally required under CEQA.  ESA was asked to prepare the HRA to 
demonstrate (which it did) that the cancer risk identified by SWAPE in its screening-level 
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analysis was wildly overstated.  Indeed, the HRA was not required by CEQA because as 
discussed in Section II.D.2 of the Second ESA Memo, (1) the Final EIR analyzed the diesel 
particulate matter ("DPM") impacts associated with buildout under the WC2035 Plan and (2) an 
HRA should not be, and is not, required for non-industrial source projects, in particular when a 
first-tier EIR that evaluated the DPM impact has already been prepared and certified.   

Furthermore, as discussed, the CPC did receive the HRA before the previously scheduled 
March 16 PLUM hearing and the City made the HRA available to the public four days before the 
March 16 hearing.  Carpenters and the public had adequate time to review and respond to the 
HRA, as evidenced by Carpenters' submittal of the New Carpenters Letter and the two New 
SWAPE Letters.  In any event, and as you know, the PLUM meeting was continued to April 15, 
so that Carpenters and the public will have more than a month to review and respond to the 
HRA prior to any determination regarding the Appeals.  

5. The Analysis of the Project's Air Quality Impacts in the Final EIR and the 
Tiered IS Complies With CEQA. 

The Exhibit A SWAPE Letter responds to some of the analysis in the Second ESA Memo and 
largely restates SWAPE's prior claims that the Final EIR and the Tiered IS do not adequately 
address the Project's air quality impacts.  We address a handful of new points below. 

a. The Tiered IS Appropriately Tiered Off of the Operational Air Quality 
Analysis in the Final EIR. 

SWAPE claims that because the Final EIR did not conclude that buildout under the WC2035 
Plan would result in potentially significant operational ROG emissions and recommend 
mitigation measures to address this impact, the Project's operational ROG emissions were not 
adequately addressed under Section 15152(f)(3) of the CEQA Guidelines.  They assert that this 
is a new significant impact that requires recirculation of a new Project-specific EIR pursuant to 
CEQA Guidelines Section 15088.5.  (Exhibit A SWAPE Letter, pp. 3-4)   

This argument lacks merit.  The potentially significant regional operational ROG impacts were 
already examined in the Final EIR and determined to be less than significant for the full buildout 
under the WC2035 Plan.  The Final EIR largely attributed the decrease in emissions to 
reductions in vehicle emissions as a result of ongoing emission controls.  It also concluded that 
the WC2035 Plan itself would reduce vehicle trips because it promotes locating dense mixed-
use development adjacent to transit.  (Final EIR, pp. 4.2-34, 43)  It is implicit under CEQA that if 
a "significant impact" is adequately addressed when the lead agency determines in the first-tier 
EIR that the impact could be mitigated to a less-than-significant level, then an impact that the 
first-tier EIR concludes is less than significant is not required to be reexamined in the second-
tier CEQA document.  Such a requirement would be antithetical to tiering principles, which seek 
to eliminate the repetitive evaluation of the same environmental issues that were considered in 
the first-tier EIR.  That is particularly true here where the Project is consistent with the type of 
allowable land use, density and building intensity analyzed in the Final EIR.  In fact, the 
Project's floor area ratio of 2.52:1 is substantially lower than the 3.0:1 development assumption 
for the Project Site in the Final EIR.  (Tiered IS, p. B-31)   
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b. The Changes to Model Defaults for Off-Road Construction 
Equipment Unit Amounts and Usage Hours Are Substantiated. 

SWAPE maintains that the Second ESA Memo failed to provide a construction equipment list or 
otherwise substantiate the revised values and "[u]ntil the Project discloses the project-specific 
information from which the revised construction equipment values were derived, [SWAPE] 
cannot verify [the] changes."  (Exhibit A SWAPE Letter, p. 4)  This comment is disingenuous.  
As SWAPE must know, the Project's equipment list and associated values are clearly provided 
in in Section 3.0 (Construction Detail) of Appendix A-2 to the Tiered IS  for each project phase, 
including a complete list of off-road equipment and revised values that were used in the 
CalEEMod modeling. 

c. The Construction Schedule Changes Are Substantiated. 

SWAPE now asks for a "source" to substantiate that the Project's construction schedule is 
"correct" because the Tiered IS cannot "assume" that the construction schedule prepared in 
consultation with the Applicant and its construction consultant is accurate.  (Exhibit A SWAPE 
Letter, p. 5; see Second ESA Memo, p. 20)  We struggle to understand what more the Applicant 
or the City could reasonably provide.  SWAPE fails to offer any evidence that the construction 
schedule is unreliable or inappropriate. 

d. The Reduction to Acres of Grading Is Substantiated. 

SWAPE claims that the Second ESA Memo is incorrect in stating that the "acreage of the phase 
areas" is used to determine the acres of grading value, citing to language in Appendix A to the 
CalEEMod User's Guide that says, "dimensions (e.g., length and width) of the grading site have 
no impact on the calculation, only the total area to be graded."  (Exhibit A SWAPE Letter, p. 6)   

SWAPE's reliance on this language is inappropriate for several reasons.  First, the language 
cited by SWAPE in Appendix A to the CalEEMod User's Guide, which states that "the 
dimensions (e.g., length and width) of the grading site have no impact on the calculation, only 
the total area to be graded" and that "[i]n order to properly grade a piece of land multiple passes 
with equipment may be required," is an explanation of how CalEEMod calculates the grading 
area under default assumptions.  The quoted language is not a construction methodology, nor is 
it a requirement for how construction grading occurs for all projects.  We note that the quoted 
language itself includes qualifying language that construction grading "may" occur in the manner 
described.  Thus, SWAPE has taken the quoted language out of context by conflating a 
description of how a CalEEMod default calculation is performed within the model with how it 
must be applied to the Project.     

In fact, the CalEEMod User's Guide itself makes clear that project-specific conditions should be 
used in place of model defaults.  Consistent with the statement in the CalEEMod User's Guide 
that "if the user has more detailed site-specific equipment and phase information, the user 
should override the default values" (CalEEMod User's Guide, 2017, p. 31), ESA used project-
specific inputs based on the Project’s construction phase information.  As discussed in the 
Second ESA Memo, default CalEEMod assumptions do not account for dense multi-story or 
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high-rise projects that may involve the development of a smaller footprint and thus result in less 
grading acreage as compared to a sprawling low-rise development.  (Second ESA Memo, p. 21)   

Furthermore, the CalEEMod defaults, as described on page 9 of Appendix A to the CalEEMod 
User's Guide, unrealistically assumes that all grading equipment used during the 
grading/excavation phase of a project remains in operation throughout the entire day.  However, 
during excavation for each phase of the Project, the grading equipment would not be in 
continuous use throughout each day.  Therefore, ESA modified the defaults to incorporate 
project-specific information regarding the amount of time that each piece of grading equipment 
would be in use each day. 

For these reasons, the construction analysis in the Tiered IS represents a reasonable, project-
specific evaluation of the Project's air quality impacts related to grading, and the changes to the 
CalEEMod default assumptions for the area to be graded were justified. 

e. The Tiered IS Correctly Modeled Tier 4 Final Mitigation. 

SWAPE is still unconvinced that the Tiered IS correctly modeled construction emissions using 
Tier 4 Final equipment because mitigation measure MM AQ-1 does not explicitly require the use 
of Tier 4 "Final" equipment and therefore, the Applicant could potentially use Tier 4 "Interim" 
equipment during construction.  They argue that, as a result, the Tiered IS "failed to account for 
higher emissions that may occur from the use of Tier 4 Interim equipment."  (Exhibit A SWAPE 
Letter, p. 7)   

As stated in the First ESA Memo, as of January 2015, the United States Environmental 
Protection Agency (USEPA) required manufacturers to produce equipment meeting the Tier 4 
Final standards for all regulated horsepower ranges, with certain horsepower ranges being 
required as early as 2013.  (First ESA Memo, p. 7)  In other words, for the past six years and 
into the future, all manufactured compression ignition (i.e., diesel) equipment has met and will 
meet the "Final" Tier 4 standards, and that is the type of equipment that the Applicant has 
committed to using for the Project.   

f. The City Implemented All Feasible Mitigation to Reduce Significant 
Air Quality and GHG Impacts. 

SWAPE continues to argue that the Tiered IS failed to implement all feasible mitigation 
measures to reduce the Project's air quality impacts before concluding that the impact would be 
significant and unavoidable.  They maintain, that, as a result, the Project's air quality impacts 
have not been adequately mitigated.  (Exhibit A SWAPE Letter, pp. 7-8)  While SWAPE only 
references air quality impacts in its discussion, based on its references to prior documents, we 
assume that it also meant to reference GHG impacts.  

This claim is not well-taken.  As SWAPE concedes, ESA has previously demonstrated, most 
recently in Section II.F of, and Attachment B to, the Second ESA Memo that all of the additional 
mitigation measures it suggested with respect to the Project's GHG impact either (i) do not apply 
to the Project, (ii) would be satisfied through compliance with applicable regulatory requirements 
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or (iii) are already environmental mitigation measures in the Final EIR that the CPC imposed on 
the Project in the CPC Determinations.  Specifically, as shown in Attachment B to the Second 
ESA Memo, (A) 24 of SWAPE's suggested mitigation measures do not apply to the Project, 
including eight that are not appropriate for the project type or its location (measures AE-3, AE-4, 
AE-5, AE-6, TRT-10, TRT-13, Misc-4 and GP-2)3, (B) six of the measures are beyond the ability 
or control of the Applicant to implement (measures PDT-1, PDT-2, TRT-15, Misc-1, Misc-2 and 
Misc-5)4, (C) nine of the measures are the responsibility of State, regional or City agencies to 
implement on a State-wide, regional or city-wide basis and do not apply to specific development 
projects, and (D) one measure is not a specific measure but rather a general statement to 
implement innovative GHG reduction measures (Misc-6).  The Project, however, would be 
substantially compliant with more than 90 other measures discussed in Attachment B to the 
Second ESA Memo, including innovative transportation demand management measures. 

The Exhibit A SWAPE Letter does not suggest any additional mitigation measures with respect 
to the significant and unavoidable impacts that SWAPE has focused on (i.e., regional and 
cumulative operational PM10 and PM2.5, and construction-related and operational GHG 
emissions).  Instead, SWAPE narrowly claims that the Second ESA Memo failed to "implement" 
any mitigation measures that go beyond what is required by State and City regulatory 
requirements to mitigate the Project's significant emissions. (Exhibit A SWAPE Letter, p. 8) 

This claim is extremely unpersuasive.  First, SWAPE offers no evidence whatsoever that there 
are any additional mitigation measures that would mitigate the Project's air quality and GHG 
impacts beyond the mitigation afforded by the numerous air quality and GHG mitigation 
measures recommended in the Final EIR that the CPC imposed on the Project in the CPC 
Determinations.  Second, contrary to SWAPE's bald claim, the air quality and GHG mitigation 
measures are not limited to compliance with existing regulatory requirements.  Once again, the 
Final EIR includes numerous air quality and GHG mitigation measures that are applicable to, 
and that the CPC, imposed on the Project.   

For the reasons set forth in this letter and the prior response letters and reports submitted by the 
Applicant's representatives, the Tiered IS analyzed all of the environmental impacts associated 

 
3 The Project does not include a landfill, wastewater treatment plant, school, agricultural or 
animal operation, or farmer's market project.  The Project does not include a combined heat and 
power (i.e., cogeneration) system.  The Project is also not a suitable location for wind power 
(refer to California Energy Commission, Wind Energy in California, 
https://www.energy.ca.gov/data-reports/california-power-generation-and-power-sources/wind-
energy-california. Accessed April 5, 2021).  Therefore, measures AE-3, AE-4, AE-5, AE-6, TRT-
10, TRT-13, Misc-4 and GP-2 are not applicable to the Project. 
 
4 Objective 15-1 in the Community Plan requires adequate parking.  Therefore, measure PDT-1 
is not applicable.  The Applicant does not have operational control of tenants or offsite entities 
that would be responsible for implementing or agreeing to the measures.  Therefore, measures 
PDT-2, TRT-15, Misc-1, Misc-2, and Misc-5 are not applicable to the Project.  

https://www.energy.ca.gov/data-reports/california-power-generation-and-power-sources/wind-energy-california
https://www.energy.ca.gov/data-reports/california-power-generation-and-power-sources/wind-energy-california
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with the Project that were not examined in the Final EIR in full compliance with CEQA 
requirements, and the CPC's adoption of the MND was lawful. 

Very truly yours, 

 
Kira T. Conlon 
for SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 

SMRH:4832-5501-1555.8 
 
 
 
 


	1. The City Does Not Have the Authority to Impose Carpenters Request for Community Benefits Regarding Local Hire and Exceedance of 2019 California Green Building Code.
	2. The Project is Consistent with the Canoga Park-Winnetka-Woodland Hills-West Hills Community Plan.
	3. Carpenters Have Had Sufficient Time to Review and Respond to the Second ESA Memo.
	4. The HRA Did Not Have To Be Included in the Tiered IS and It Was Presented to the CPC.
	5. The Analysis of the Project's Air Quality Impacts in the Final EIR and the Tiered IS Complies With CEQA.
	a. The Tiered IS Appropriately Tiered Off of the Operational Air Quality Analysis in the Final EIR.
	b. The Changes to Model Defaults for Off-Road Construction Equipment Unit Amounts and Usage Hours Are Substantiated.
	c. The Construction Schedule Changes Are Substantiated.
	d. The Reduction to Acres of Grading Is Substantiated.
	e. The Tiered IS Correctly Modeled Tier 4 Final Mitigation.
	f. The City Implemented All Feasible Mitigation to Reduce Significant Air Quality and GHG Impacts.


