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Related Code Section:  Refer to the City Planning case determination to identify the Zone Code section for the entitlement 
and the appeal procedure. 
 
Purpose: This application is for the appeal of Department of City Planning determinations authorized by the Los Angeles 
Municipal Code (LAMC). 

 
A.   APPELLATE  BODY/CASE  INFORMATION 

 

1.    APPELLATE  BODY 
 

 Area Planning Commission  City Planning Commission  City Council  Director of Planning  
 Zoning Administrator     

 

Regarding Case Number:             
 
Project Address:               

 

Final Date to Appeal:              
 

2.   APPELLANT 
 

Appellant Identity: 
(check all that apply) 

        Representative 
        Applicant 

        Property Owner 
        Operator of the Use/Site 

      Person, other than the Applicant, Owner or Operator claiming to be aggrieved 
_______________________________________________________________________________ 

    Person affected by the determination made by the Department of Building and Safety 

      Representative 
      Applicant 

      Owner 
      Operator 

         Aggrieved Party 

 
3.   APPELLANT INFORMATION 

 

Appellant’s Name:              
 

Company/Organization:              
 

Mailing Address:               
 

City:         State:        Zip:      
 

Telephone:         E-mail:         
 
 
a.   Is the appeal being filed on your behalf or on behalf of another party, organization or company? 
 

 Self  Other:             

 

b.   Is the appeal being filed to support the original applicant’s position?      Yes    No 

  

APPEAL  APPLICATION 

 

Instructions and Checklist 
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4. REPRESENTATIVE/AGENT INFORMATION

Representative/Agent name (if applicable): 

Company:   

Mailing Address:    

City:    State:  .  Zip: 

Telephone:   E-mail:

5. JUSTIFICATION/REASON FOR APPEAL

a. Is the entire decision, or only parts of it being appealed?  Entire  Part

b. Are specific conditions of approval being appealed?  Yes  No

If Yes, list the condition number(s) here:   

Attach a separate sheet providing your reasons for the appeal.  Your reason must state: 

 The reason for the appeal  How you are aggrieved by the decision

 Specifically the points at issue  Why you believe the decision-maker erred or abused their discretion

6. APPLICANT’S AFFIDAVIT
I certify that the statements contained in this application are complete and true: 

Appellant Signature: Date:  

GENERAL APPEAL FILING REQUIREMENTS 

B. ALL CASES REQUIRE THE FOLLOWING ITEMS    -    SEE THE ADDITIONAL INSTRUCTIONS FOR SPECIFIC CASE TYPES

1. Appeal Documents

a. Three (3) sets - The following documents are required for each appeal filed (1 original and 2 duplicates)
Each case being appealed is required to provide three (3) sets of the listed documents.

 Appeal Application (form CP-7769)

 Justification/Reason for Appeal

 Copies of Original Determination Letter

b. Electronic Copy

 Provide an electronic copy of your appeal documents on a flash drive (planning staff will upload materials

during filing and return the flash drive to you) or a CD (which will remain in the file).  The following items must
be saved as individual PDFs and labeled accordingly (e.g. “Appeal Form.pdf”, “Justification/Reason
Statement.pdf”, or “Original Determination Letter.pdf” etc.).  No file should exceed 9.8 MB in size.

c. Appeal Fee

 Original Applicant - A fee equal to 85% of the original application fee, provide a copy of the original application

receipt(s) to calculate the fee per LAMC Section 19.01B 1.

 Aggrieved Party - The fee charged shall be in accordance with the LAMC Section 19.01B 1.

d. Notice Requirement

 Mailing List - All appeals require noticing per the applicable LAMC section(s).  Original Applicants must provide

noticing per the LAMC

 Mailing Fee - The appeal notice mailing fee is paid by the project applicant, payment is made to the City

Planning's mailing contractor (BTC), a copy of the receipt must be submitted as proof of payment.

5/9/23
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SPECIFIC CASE TYPES - APPEAL FILING INFORMATION 

 

 
C.   DENSITY BONUS / TRANSIT ORIENTED COMMUNITES (TOC) 

 

1. Density Bonus/TOC 
Appeal procedures for Density Bonus/TOC per LAMC Section 12.22.A 25 (g) f. 

 

NOTE: 
-  Density Bonus/TOC cases, only the on menu or additional incentives items can be appealed. 
 
-  Appeals of Density Bonus/TOC cases can only be filed by adjacent owners or tenants (must have documentation), 

and always only appealable to the Citywide Planning Commission. 
 

 Provide documentation to confirm adjacent owner or tenant status, i.e., a lease agreement, rent receipt, utility 

bill, property tax bill, ZIMAS, drivers license, bill statement etc. 
 

D.   WAIVER OF DEDICATION AND OR IMPROVEMENT 
Appeal procedure for Waiver of Dedication or Improvement per LAMC Section 12.37 I. 
 
NOTE: 
-  Waivers for By-Right Projects, can only be appealed by the owner. 
 
-  When a Waiver is on appeal and is part of a master land use application request or subdivider’s statement for a 

project, the applicant may appeal pursuant to the procedures that governs the entitlement. 
 

E.   TENTATIVE TRACT/VESTING 
 

1.  Tentative Tract/Vesting  -  Appeal procedure for Tentative Tract / Vesting application per LAMC Section 17.54 A. 
 

NOTE: Appeals to the City Council from a determination on a Tentative Tract (TT or VTT) by the Area or City  
Planning Commission must be filed within 10 days of the date of the written determination of said Commission. 

 

 Provide a copy of the written determination letter from Commission. 

 
F.   BUILDING AND SAFETY DETERMINATION 

 

   1. Appeal of the Department of Building and Safety determination, per LAMC 12.26 K 1, an appellant is considered the 

Original Applicant and must provide noticing and pay mailing fees. 
 
a.  Appeal Fee 
  Original Applicant - The fee charged shall be in accordance with LAMC Section 19.01B 2, as stated in the 

Building and Safety determination letter, plus all surcharges.  (the fee specified in Table 4-A, Section 98.0403.2 of the 
City of Los Angeles Building Code) 

 
b.  Notice Requirement 
  Mailing Fee - The applicant must pay mailing fees to City Planning's mailing contractor (BTC) and submit a 

copy of receipt as proof of payment. 
 

   2. Appeal of the Director of City Planning determination per LAMC Section 12.26 K 6, an applicant or any other aggrieved 
person may file an appeal, and is appealable to the Area Planning Commission or Citywide Planning Commission as 
noted in the determination. 

 

a.  Appeal Fee 
  Original Applicant - The fee charged shall be in accordance with the LAMC Section 19.01 B 1 a. 
 

b.  Notice Requirement 
  Mailing List - The appeal notification requirements per LAMC Section 12.26 K 7 apply. 
  Mailing Fees - The appeal notice mailing fee is made to City Planning's mailing contractor (BTC), a copy of 

receipt must be submitted as proof of payment. 



 

 

CP-7769  Appeal Application Form  (1/30/2020)   Page 4 of 4 

 
 

G.   NUISANCE ABATEMENT 
 
1. Nuisance Abatement - Appeal procedure for Nuisance Abatement per LAMC Section 12.27.1 C 4 
 
NOTE: 
-  Nuisance Abatement is only appealable to the City Council. 
 

a.  Appeal Fee 

  Aggrieved Party the fee charged shall be in accordance with the LAMC Section 19.01 B 1. 

 
2. Plan Approval/Compliance Review 

Appeal procedure for Nuisance Abatement Plan Approval/Compliance Review per LAMC Section 12.27.1 C 4. 
 

a.  Appeal Fee 

  Compliance Review  -  The fee charged shall be in accordance with the LAMC Section 19.01 B. 

  Modification  -  The fee shall be in accordance with the LAMC Section 19.01 B. 

 
 
 
 

NOTES 
 
 
A Certified Neighborhood Council (CNC) or a person identified as a member of a CNC or as representing the CNC 
may not file an appeal on behalf of the Neighborhood Council; persons affiliated with a CNC may only file as an 
individual on behalf of self. 
 
 
 
 
 
Please note that the appellate body must act on your appeal within a time period specified in the Section(s) of the 
Los Angeles Municipal Code (LAMC) pertaining to the type of appeal being filed. The Department of City Planning 
will make its best efforts to have appeals scheduled prior to the appellate body's last day to act in order to provide 
due process to the appellant. If the appellate body is unable to come to a consensus or is unable to hear and consider 
the appeal prior to the last day to act, the appeal is automatically deemed denied, and the original decision will stand. 
The last day to act as defined in the LAMC may only be extended if formally agreed upon by the applicant.  
 
 
 
 
 
 
 
 
 
 
 
 

This Section for City Planning Staff Use Only 

Base Fee: 
 

Reviewed & Accepted by (DSC Planner): 
 
 

Date: 
 

Receipt No: 
 
 

Deemed Complete by (Project Planner): 
 

Date: 
 

  Determination authority notified   Original receipt and BTC receipt (if original applicant)  

 



Justification/Reason for Appeal 

2201 – 2231 South Western Avenue; 2003 – 2029 24th Street 

(CPC-2021-8442-CU-DB-SPR-HCA; ENV-2008-1781-EIR; ENV-2021-8443-EAF) 

I. REASON FOR THE APPEAL 

The 2201 – 2231 South Western Avenue; 2003 – 2029 24th Street (CPC-2021-8442-CU-DB-
SPR-HCA; ENV-2008-1781-EIR; ENV-2021-8443-EAF) Project (“Project”) fails to comply 
with the California Environmental Quality Act (“CEQA”). Furthermore, the approval of the Site 
Plan Review entitlements for the Project was in error because (1) the City of Los Angeles 
(“City”) must fully comply with CEQA prior to any approvals in furtherance of the Project and 
(2) the findings are not supported by substantial evidence. Therefore, the City must set aside the 
Site Plan Review entitlements and prepare an Initial Study to determine the appropriate level of 
environmental review to undertake pursuant to CEQA prior to considering approvals for the 
Project. 
 

II. SPECIFICALLY THE POINTS AT ISSUE 

The specific points at issue are set forth in the attached comment letter dated February 6, 2023. 
An Initial Study must be prepared to determine the appropriate level of environmental review to 
undertake pursuant to CEQA. Furthermore, proper CEQA review must be complete before the 
City approves the Project’s entitlements. (Orinda Ass’n. v. Bd. of Supervisors (1986) 182 
Cal.App.3d 1145, 1171 [“No agency may approve a project subject to CEQA until the entire 
CEQA process is completed and the overall project is lawfully approved.”].) As such, the 
approval of the Project’s Site Plan Review entitlements was in error. Additionally, by failing to 
properly conduct environmental review under CEQA, the City lacks substantial evidence to 
support its findings for the Site Plan Review entitlements. 
 

III. HOW YOU ARE AGGRIEVED BY THE DECISION 

Members of appellant Supporters Alliance for Environmental Responsibility (“SAFER”) live 
and/or work in the vicinity of the proposed Project. They breathe the air, suffer traffic 
congestion, and will suffer other environmental impacts of the Project unless it is properly 
mitigated. 

IV. WHY YOU BELIEVE THE DECISION-MAKER ERRED OR ABUSED THEIR 
DISCRETION 

The City is claiming that the Project was adequately reviewed in the South Los 
Angeles/Southeast Los Angeles Community Plan Program EIR, which was certified in August 
2017 (“2017 EIR”), and that no subsequent EIR or MND is required for the Project. When 
relying on a prior EIR for a project, CEQA provides certain procedures, including required 
findings, prior to a determination that no new environmental documentation is required. 
Although no new documentation is required in certain circumstances, CEQA also mandates the 
circumstances in which reliance on a previous EIR still requires the preparation of an additional 
EIR or MND. At this point, the City has not conducted the analysis required by CEQA, as 
detailed in the attached comment letter. 



 
 
BY E-MAIL  
 
February 6, 2023 
 
City Planning Commission 
City of Los Angeles 
Samantha Millman, President 
Caroline Choe, Vice President 
Jenna Hornstock, Commissioner 
Helen Leung, Commissioner 
Karen Mack, Commissioner 
Dana Perlman, Commissioner 
c/o Cecilia Lamas, Commission Executive 
Assistant II 
200 North Spring Street 
Los Angeles, CA 90012 
cpc@lacity.org  
 

Helen Jadali, City Planning Associate 
200 N. Spring Street 
Los Angeles, CA 90012 
Helen.jadali@lacity.org  

 
RE: 2211 S. Western Ave. Project (CPC-2021-8442-CU-DB-SPR-HCA; ENV- 
 2021-8443-EAF) 

Planning Commission Agenda Item 10 (Feb. 9, 2023) 
 
Dear President Millman and Honorable Members of the Planning Commission: 
 
 I am writing on behalf of the Supporters Alliance For Environmental Responsibility 
(“SAFER”) and its members living and/or working in and around the City of Los Angeles 
(“City”) concerning the 2211 S. Western Ave. Project (CPC-2021-8442-CU-DB-SPR-HCA; 
ENV-2021-8443-EAF) (“Project”) to be heard as Agenda Item 10 at the February 9, 2023 
Planning Commission Meeting.   
 
 The City has not conducted adequate environmental review for this specific Project 
pursuant to the California Environmental Quality Act (“CEQA”). The City is claiming that the 
Project was adequately reviewed in the South Los Angeles/Southeast Los Angeles Community 
Plan Program EIR, which was certified in August 2017 (“2017 EIR”), and that no subsequent 
EIR or MND is required for the Project. When relying on a prior EIR for a project, CEQA 
provides certain procedures, including required findings, prior to a determination that no new 
environmental documentation is required. Although no new documentation is required in certain 
circumstances, CEQA also mandates the circumstances in which reliance on a previous EIR still 
requires the preparation of an additional EIR or MND.  

mailto:cpc@lacity.org
mailto:Helen.jadali@lacity.org
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At this point, the City has not conducted the analysis required by CEQA. Furthermore, 
SAFER’s review of the Project with the assistance of air quality experts Matt Hagemann, P.G., 
C.Hg., and Paul E. Rosenfeld, Ph.D., of the Soil/Water/Air Protection Enterprise (“SWAPE”) 
determined that CEQA requires an EIR or MND for this Project. The expert comments of 
SWAPE are attached hereto as Exhibit A. As such, SAFER is requesting that the Commission 
refrain from approving the Project until an EIR or MND is prepared. 

 
PROJECT DESCRIPTION AND BACKGROUND 

 
 The 2211 South Western Avenue Project proposes the construction of a new eight-story, 
approximately 89-foot mixed-use building with 364 dwelling units and 70,220 square feet of 
two-story commercial space. The Project will provide 309 residential and 205 commercial 
parking spaces in one subterranean and four above grade parking levels.  
 
 For CEQA review of the Project, the City intends to rely on a 2017 EIR prepared for the 
South Los Angeles/Southeast Los Angeles Community Plan. That project, as analyzed in the 
2017 EIR, was described as a “Community Plan Update” to amend the text and land use map of 
the South Los Angeles and Southeast Los Angeles Community Plans, and to adopt zoning 
ordinances and update other general plan elements to implement the updates to the two 
community plans. The Community Plan Update included two Community Plan Areas (“CPAs”). 
The South Los Angeles CPA covers approximately 9,881 acres, 7,272 of which are developable, 
and the Southeast Los Angeles CPA covers approximately 9,887 acres, 7,300 of which are 
developable. The proposed Project would be located in the South Los Angeles CPA.  
 
 The 2017 EIR concluded that the Community Plan Update would result in significant and 
unavoidable impacts to aesthetics, air quality, cultural resources, noise, public services, and 
transportation and traffic.  
 

LEGAL STANDARD 
 
 CEQA provides a procedure for agencies to utilize previous EIRs when analyzing a new 
project. For program EIRs1, “later activities in the program must be examined in light of the 

 
1 A program EIR is an EIR which may be prepared on a series of actions that can be 
characterized as one large project and are related either: 

(1) Geographically, 
(2) As logical parts in the chain of contemplated actions, 
(3) In connection with issuance of rules, regulations, plans, or other general criteria to 
govern the conduct of a continuing program, or 
(4) As individual activities carried out under the same authorizing statutory or regulatory 
authority and having generally similar environmental effects which can be mitigated in 
similar ways. 

(14 CCR § 15168(a).) 
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program EIR to determine whether an additional environmental document must be prepared.” 
(14 CCR § 15168(c).) No new environmental document is required “[i]f the agency finds that 
pursuant to Section 15162, no subsequent EIR would be required.” (14 CCR § 15168(c)(2).) The 
analysis under Section 15162 determines whether the proposed project is “within the scope” of 
the previous program EIR. (14 CCR § 15168(c)(2).) If a later project is outside the scope of the 
program, then it is treated as a separate project. (See Sierra Club v. County of Sonoma (1992) 6 
Cal.App.4th 1307, 1320-21.) If a proposed project is not within the scope of the previous 
program EIR, the next consideration is whether the “later activity would have effects that were 
not examined in the program.” (14 CCR § 15168(c)(1).) A program environmental review may 
only serve “to the extent that it contemplates and adequately analyzes the potential 
environmental impacts of the project.” (Sierra Nevada Conservation v. County of El Dorado 
(2012) 202 Cal.App.4th 1156, 1171 [quoting Citizens for Responsible Equitable Envtl. Dev. v. 
City of San Diego Redevelopment Agency (2005) 134 Cal.App.4th 598, 615].) If the program 
environmental review does not evaluate the environmental impacts of the project, a tiered CEQA 
document must be completed before the project is approved. (Id. at 1184.) 
 

When an EIR is prepared for a later activity under a program EIR, CEQA allows the 
project-specific EIR to “tier” off the program EIR. (PRC § 21094; 14 CCR § 15168(c)(1).) “[I]f 
there is substantial evidence in the record that the later project may arguably have a significant 
adverse effect on the environment which was not examined in the prior program EIR, doubts 
must be resolved in favor of environmental review and the agency must prepare a new tiered 
EIR.” (Sierra Club v. Cty. of Sonoma (1992) 6 Cal.App.4th 1307, 1319.) The tiered EIR may 
“incorporate by reference the discussion in any prior [EIR] and [] concentrate on the 
environmental effects which (a) are capable of being mitigated, or (b) were not analyzed as 
significant effects on the environment in the prior [EIR]” (PRC § 21068.5.) A tiered EIR is 
required if any substantial evidence in the record indicates that a project may have a significant 
environmental impact that was not previously analyzed—even if contrary evidence exists to 
support the agency’s decision. (14 CCR § 15064(f)(1); Pocket Protectors v. City of Sacramento 
(2004) 124 Cal.App.4th 903, 931.) “It is a question of law, not fact, whether a fair argument 
exists, and the courts owe no deference to the lead agency’s determination.” (Pocket Protectors, 
supra, 124 Cal.App.4th at 928.) Furthermore, when a “first tier” EIR admits a significant, 
unavoidable environmental impact, then the agency must prepare a second tier EIRs for later 
projects to ensure that those unmitigated impacts are “mitigated or avoided.”  (Communities for a 
Better Envt. v. Cal. Res. Agency (2002) 103 Cal.App.4th 98, 122-25.)  

 
Similar to program EIRs, when an agency relies on a previous project-specific EIR, the 

requirement to prepare subsequent EIR or MND is governed by Section 15162 of the CEQA 
Guidelines (14 CCR § 15162.) Additionally, where changes or additions to a previous project 
EIR are necessary but none of the conditions of Section 15162 are met, CEQA requires the 
preparation of an addendum. (14 CCR § 15164.) 
 

In light of the above, the proper initial inquiry when relying on a previous EIR is whether 
the newly proposed project meets any of the conditions of CEQA Guidelines Section 15162. 
Pursuant to Section 15162(a), a subsequent EIR or MND is required when: 



SAFER Comment 
2211 S. Western Ave. Project 
February 6, 2023 
Page 4 of 8 
 
 

(1) Substantial changes are proposed in the project which will require major revisions of 
the previous EIR or negative declaration due to the involvement of new significant 
environmental effects or a substantial increase in the severity of previously identified 
significant effects; 

(2) Substantial changes occur with respect to the circumstances under which the project 
is undertaken which will require major revisions of the previous EIR or Negative 
Declaration due to the involvement of new significant environmental effects or a 
substantial increase in the severity of previously identified significant effects; or 

(3) New information of substantial importance, which was not known and could not 
have been known with the exercise of reasonable diligence at the time the previous 
EIR was certified as complete or the negative declaration was adopted, shows any of 
the following: 

(A) The project will have one or more significant effects not discussed in the 
previous EIR or negative declaration; 

(B) Significant effects previously examined will be substantially more severe 
than shown in the previous EIR; 

(C) Mitigation measures or alternatives previously found not to be feasible 
would, in fact, be feasible and would substantially reduce one or more 
significant effects of the project, but the project proponents decline to adopt 
the mitigation measure or alternative; or 

(D) Mitigation measures or alternatives which are considerably different from 
those analyzed in the previous EIR would substantially reduce one or more 
significant effects on the environment, but the project proponents decline to 
adopt the mitigation measure or alternative. 

 
An agency’s determination that none of the conditions of Section 15162 have been met and, 
therefore, that no subsequent EIR or MND is required for the new project must be supported by 
substantial evidence. (14 CCR § 15162(a); see 14 CCR § 15168(c)(2).)  
 

DISCUSSION 
 
I. An EIR is Required Because the City’s Analysis of Hazards and Hazardous 

Materials is Inadequate.  
 
 The City concluded that “no substantial changes in the environment on or in the vicinity 
of the Property related to hazards or hazardous materials have occurred since certification of the 
Community Plan EIR that would require revision to the Community Plan EIR.” However, the 
City failed to provide substantial evidence in support of this conclusion. A decision to not 
prepare an environmental document for the Project is only permissible if the City finds, based on 
substantial evidence, that none of the conditions of CEQA Guidelines section 15162 have 
occurred. (14 CCR 15168(c)(2).)  
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Environmental consulting firm, SWAPE, found that the City inadequately disclosed and 
analyzed impacts from hazards and hazardous materials. (Ex. A, pp. 1-2.) Specifically, SWAPE 
noted that the Phase 1 Environmental Site Assessment (“ESA”) did not include “a map or any 
figures to show what portion of the Project site was covered by the Phase 1 ESA.” (Id. at 1.) 
SWAPE therefore stated that an EIR should be prepared which includes a Phase 1 ESA which 
encompasses the entire Project site. (Id.) 

 
SWAPE also noted that the Phase 1 ESA prepared for the Project concluded that further 

studies were necessary. (Ex. A, p. 2; 2211 Western Ave Technical Memorandum (“Technical 
Memo”), Attachment C, p. 35.) According to the mitigation incorporated for the proposed 
Project from the 2017 EIR, further studies found necessary by a registered environmental 
assessor “shall be performed prior to project approval or made a condition on the project . . .” 
(Ex. A, p. 2; Technical Memo, p. 7.0-50.) However, SWAPE found that the City’s assessment 
did not include further studies or conditions as required. (Ex. A, p. 2.) SWAPE therefore 
concluded that an EIR is necessary to show conformance with the 2017 EIR hazardous materials 
mitigation.  
 
II. An EIR is Required Because the Project Will Have Significant Air Quality, Health 

Risk, and Greenhouse Gas Emission Impacts.  
 

Pursuant to CEQA Guidelines section 15162, a subsequent EIR is required where new 
information since the certification of the 2017 EIR demonstrates that mitigation measures “which 
are considerably different from those analyzed in the previous EIR would substantially reduce 
one or more significant effects on the environment, but the project proponents decline to adopt 
the mitigation measure.” (14 CCR § 15168(a)(3)(D).)  

 
The 2017 EIR found that implementation of the Community Plan Update would have 

significant and unavoidable air quality impacts (2017 EIR, pp. 9-13.) Specifically, the 2017 EIR 
concluded that construction emissions would result in significant and unavoidable impacts from 
emissions of NOx, VOCs, PM2.5, PM10, and other criteria air pollutants. (Id.)  
 

SWAPE found that the Project would still result in significant impacts to air quality and 
greenhouse gases (“GHGs”). SWAPE reviewed the Project’s CalEEMod output files and found 
that several model inputs were inconsistent with information disclosed elsewhere in the 
Technical Memo for the Project. (Ex. A, p. 4.) Specifically, SWAPE found that the following 
inputs were incorrect or unsubstantiated: 

 
• Unsubstantiated Reductions to Architectural and Area Coating Emission Factors 
• Unsubstantiated Changes to Architectural Coating Construction Phase Length 
• Unsubstantiated Reduction to Acres of Grading Value 
• Incorrect Number of Construction Worker Trips 
• Underestimated Weekday, Saturday, and Sunday Operational Vehicle Trip Rates 
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(Ex. A, pp. 4-10.) As a result of these incorrect or unsubstantiated inputs, SWAPE found that the 
Project’s construction and operational emissions were underestimated. They therefore concluded 
that an EIR should be prepared which includes an updated air quality analysis that adequately 
evaluates the Project’s potential impacts on local and regional air quality. (Id. at 4.) 

 
In order to more accurately estimate the Project’s potential emissions, SWAPE prepared 

an updated CalEEMod model using Project-specific information from the Technical Memo. 
SWAPE found that the Project’s construction-related volatile organic compound (VOC) 
emissions would exceed the CEQA significance threshold established by the South Coast Air 
Quality Management District (“SCAQMD”). (Ex. A, p. 10.) Specifically, SWAPE found that 
VOC emissions from Project construction would be 232.57 lbs/day, a 761% increase over the 
Technical Memo’s estimated 27 lbs/day, and a significant exceedance of the SCAQMD 
threshold of 75 lbs/day. (Id.)  

 
 SWAPE also prepared a screening-level health risk assessment (“HRA”) to evaluate 
potential impacts of diesel particulate matter (“DPM”) emissions during the construction and 
operation of the Project. (Ex. A, pp. 13-17.) SWAPE used AERSCREEN, a screening-level air 
quality dispersion model. (Id. at 13.) SWAPE used a sensitive receptor distance of 75 meters and 
analyzed impacts to individuals at different stages of life based on guidance from the California 
Office of Environmental Health Hazard Assessment (“OEHHA”) and SDAPCD guidance. (Id. at 
17.)  
 
 SWAPE found that the excess cancer risk at the closest sensitive receptor located 
approximately 75 meters away, over the course of Project construction and operation, is 
approximately 106 in one million for infants, 118 in one million for children, and 13.1 in one 
million for adults. (Ex. A, p. 17.) Moreover, SWAPE found that the excess cancer risk over the 
course of a residential lifetime is approximately 242 in one million. (Id.) Thus, the infant, child, 
adult, and lifetime cancer risks all exceed the SCAQMD significance threshold of 10 in one 
million.  
 
 SWAPE also found that the GHG impacts of the Project were not adequately analyzed. 
(Ex. A, pp. 18-19.) Specifically, SWAPE found that the City’s analysis of GHG impacts and the 
City’s subsequent less-than-significant conclusion as to GHG impacts, is incorrect for four 
reasons: 
 

(1) The Technical Memo’s quantitative GHG analysis relies on a flawed air model; 
(2) The Technical Memo fails to identify a potentially significant impact; 
(3) The Technical Memo fails to consider the performance-based standards under CARB’s 

Scoping Plan; and 
(4) The Technical Memo fails to consider the performance-based standards under SCAG’s 

RTP/SCS. 
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(Ex. A, pp. 18-22.) Based on these inadequacies, SWAPE found that an EIR is necessary to 
adequately assess the Project’s potential GHG impacts.  
 
 In order to mitigate the significant impacts identified in the 2017 EIR for the Community 
Plan Update as well as in SWAPE’s analysis for the proposed Project, SWAPE recommends 
numerous feasible mitigation measures to reduce the Project emissions. (Ex. A, pp. 23-27.)  
SWAPE’s suggested mitigation measures include measures that were not available in 2017 when 
the previous EIR was certified. (Id.) An EIR or MND is therefore necessary because (1) such 
mitigation measures were not available or known in 2017, (2) the mitigation measures constitute 
new information and (3) the City has not adopted these new mitigation measures. (14 CCR § 
15162(a)(3)(D).) Furthermore, this new information means that the Project is not within the 
scope of the 2017 EIR and an initial study followed by an EIR or MND is required to examine 
impacts that were not examined in the 2017 EIR. (14 CCR § 15168(c).) 
 
IV. The Project Requires a Tiered EIR Because the Significant and Unavoidable 

Impacts Identified in the 2017 EIR Will Remain Significant with the 
Implementation of the proposed Project. 

 
 As demonstrated above, when reviewed under CEQA Guidelines sections 15162 and 
15168, it is improper for the City to refrain from preparing a CEQA document for the Project. 
Rather, the Guidelines require that the City prepare an EIR or MND for the Project, which can 
tier from the 2017 EIR as necessary. (14 CCR 15168(c)(1).)  
 
 In Communities for a Better Envt. v. Cal. Res. Agency (2002) 103 Cal.App.4th 98, 122-
25, the court of appeal held that when a “first tier” EIR admits a significant, unavoidable 
environmental impact, then the agency must prepare second tier EIRs for later projects to ensure 
that those unmitigated impacts are “mitigated or avoided.” (Id.) The court reasoned that the 
unmitigated impacts were not “adequately addressed” in the first tier EIR since it was not 
“mitigated or avoided.” (Id.) Thus, significant effects disclosed in first tier EIRs will trigger 
second tier EIRs unless such effects have been “adequately addressed,” in a way that ensures the 
effects will be “mitigated or avoided.” (Id.) A second tier EIR is required especially where the 
impact still cannot be fully mitigated and a statement of overriding considerations will be 
required. The court explained, “The requirement of a statement of overriding considerations is 
central to CEQA’s role as a public accountability statute; it requires public officials, in approving 
environmentally detrimental projects, to justify their decisions based on counterbalancing social, 
economic or other benefits, and to point to substantial evidence in support.” (Id. at 124.) 
 
 As such, because the Project will continue to result in significant impacts to air quality 
and GHGs that were identified as significant an unavoidable in the 2017 EIR, CEQA requires 
that the City go through the EIR process for the Project to ensure that the impacts are disclosed 
and a statement of overriding considerations is adopted for unavoidable impacts.   
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CONCLUSION 
 

For the above reasons, SAFER respectfully requests that the Planning Commission 
refrain from approving the Project at this time. Rather, the City should analyze the Project 
pursuant to CEQA Guidelines section 15162 and prepare a new EIR for the Project that tiers 
from the 2017 EIR prior to approval.  

 
 

Sincerely,  
 

 
 
      Amalia Bowley Fuentes 
      Lozeau Drury LLP 
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